Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


„Gooi^lc 


I 


HARVARD  LAW  LIBRARY 


Received  D  [  '. 


„Goo<^\c 


3t 


„Gooi^lc 


„Gooi^lc 


THE 


DAUPHIN  COUNTY  REPORTS   ^ 


CONTAIN  mo 


THE  DECISIONS  OP  THE  JUDGES  OF  THE  12TH  JUDICIAL  DIS- 
TRICT AND  THE  DECISIONS  OF  THE  HEADS  OF 
DEPARTMENT  OP  THE  STATE 
GOVERNMENT. 


BDITED  BY 

GEORGE  R.  BARNETT 

Of  the  Danpbln  Conntj  Bar 


YOL.  XVIII. 


HARRIBBUnS.  PA. 
WARREN  O.  FOSTER 


^yGoo'^lc 


HEC  8     1920 


„Gooi^lc 


TABLE  OF  CASES 


ATTORNEY  GENERAL'S  DEPARTMENT. 

Appropriations, 533 

Building  and  Loan  Associations 512 

Cassandra,  Borough  of.  Petition  of  Citizens 650 

Dog  Licenses 531 

Employers'  Mut.  Liability  Ins.  Associations 582 

Federal  Taxation  of   Instrumentalities   of  State   Gov- 
ernment,     26 

Game  Laws,  Violation, 468 

Internal  Revenue  Tax,  Liability  of  State  Government,  2! 

Life  Insurance  Companies 515 

Non-Partisan  Nominations,    . . . : 519 

Non-Partisan   Nominations.    522 

School  Districts,  Indebtedness,  81 

State-Aid  Highways 526 

State  Government,  Liability  for  Internal  Revenue  Tax,  21 

State  Police 528 

DAUPHIN  COUNTY  COURTS. 

Adams's  Estate 379 

Alden  Coal  Co.,  Com,  vs 212 

Altoona  Foundry  and  Machine  Co.,  Com,  vs., 569 

American  Lime  &  Stone  Co.,  Com.  vs 160 

Bayles,  et  al,  Rinehart  vs., 129 

Bellefonte  Lime  Co.,  Com.  vs., 139 

Boesch,  Com.  vs 418 

Brajkovic  vs.  Brajkovic 567 

Brinser  v.i.  Brinser,  et  ai, 37 

Brown  vs.  Cohen,  et  al 565 

Bushnell,  Com.  vs., 287 

Central  Pa.  Traction  Co..  Smead  vs 131 

Charters  vs.  Dauphin  Co., 53 

Cohen,  et  al.  Brown  vs 565 

Commonwealth  Ins.  Agency,  Opperman  vs 510 

Com.  vs.  .'\lden  Coal  Co.,  212 

Com.  vs.  Altoona  Foundry  and  Machine  Co 569 

Com,  vs.  .\merican  Lime  and  Stone  Co 160 

Com.  vs.  Bellefonte  Lime  Co 139 

Com.  vs,  Boesch 418 

Com.  vs.  Bushnell 287 

Com,  vs.  George. 40 

Com.  vs.  Ciimbel  Bros 385 

Com.  vs,  Hoffman,  et  al, , 155 

Com.  vs.  Imperial  Window  Glass  Co 149 

Com.  vs.  Industrial  Cold  Storage  &  Warehouse  Co 143 


^yGoo'^lc 


iv  TABLE  OF  CASES 

P«ge 

Com,  ^s.  John  F,  Dyer  Quarry  Co 133 

Com.  vs.  Metropolitan  Life  Ins.  Co.,  276 

Com,  vs.  Myton 393 

Com,  vs.  New  Castle  Savings  &  Trust  Co,, 348 

Com.  vs.  Penn  Mut.  Life  Ins,  Co., 20u 

Com,  vs.  Pottsville  Water  Co 153 

Com.  vs.  Schuylkill  Valley  Traction  Co 572 

Com,  vs.  Wcstinghouse  Air  Brake  Co., 174 

Com,  vs.  West  Penn  Steel  Co., 345 

Com.  vs.  Wilkes-Barre  and  Hazleton  R.  R.  Co., 169 

Com.  vs,  Williamsport  Rail  Co., 189 

Com.  vs.  Youn^,   507 

Contested  Election  of  District  Attorney  of  Dauphin  Co.,  295 

Contested  Election  of  District  Attorney  of  Dauphin  Co,,  296 
Cumberland    Valley    R.    R.    Co.,    Joseph    Milleisen's 

Sons  vs., 167 

Dare,  Harrisburg  vs., 291 

Dauphin  County,  Charters  vs., 53 

Dauphin  County,  Kramfert  vs., 352 

District  Attorney  of  Dauph.  Co.,  Contested  Election,  . .  295 

District  Attorney  of  Dauph.  Co.,  Contested  Election,  . .  2% 

Drake  vs.  Woods, 558 

Eldridge  vs.  Kohr, '. 158 

Estate  of  Henry  F.  Young, 329 

Estate  of  Martha  .Adams, 379 

First,  et  al,  vs.  Runkle, , 355 

Fisher  vs.  Public  Service  Commission,  580 

George,  Com.  vs 40 

Gettys,  Lilly  Lumber  Co.  vs., 349 

Gimbel  Brothers,  Com.  vs 38.S 

Harrisburg,  Tracy  vs.,  1 

H  arrisburg  vs.  Dare, 291 

Hoffman,  et  al,  Com,  vs., 155 

Huselton  vs.  Woods, 535 

Idel  vs.  Mattis, 350 

Imperial  Window  Glass  Co.,  Com.  vs., 149 

Industrial  Cold  Storage  and  Warehouse  Co.,  Com.  vs.,  143 

John  T.  Dyer  Quarry  Co.,  Com,  vs., 133 

Johnson  vs.  Johnson,  et  al, 337 

Joseph  Milleisen's  Sons  vs.  C.  V.  R.  R.  Co 167 

Kasson.  Matchett  vs 141 

Kohr,  F.ldridge  vs 158 

Kramer,  et  al.  vs.  Look 292 

Kramfert  vs.  Dauphin  Co.,  352 

I^ackey  vs.  Loh,  et  al 332 

Lehigh  Navigation  Electric  Co.,  Public  Utilities  Co.  vs.,  146 

Lillv  Lumber  Co.  vs.  Gettys 349 


^yGoo'^lc 


TABLE  OF  CASES  v 

Page 

Linthicum,  Salspaugh  vs., 130 

Loh,  et  al,  Lackey  vs., 332 

Look,  Kramer,  et  at,  vs., 292 

Lykens  vs.  Lykens  Water  Co. 574 

Matchett  vs.  Kasson, 141 

Matthews  vs.  Roderick,  56 

Matthews  vs.  Roderick, 392 

Mattis,  Idel  vs., 350 

Metropolitan  Life  Ins.  Co.,  Com.  vs., 276 

Myton,  Com.  vs 393 

New  Castle  Savings  &  Trust  Co.,  Com.  vs., i4S 

Opperman,  Commonwealth  Ins.  Agency  vs 510 

Patton  vs.  Reidinger, 294 

Penn  Mut.  Life  Ins.  Co.,  Com.  vs., 206 

Pottsville  Water  Co..  Com.  v.s., 153 

Powell,  Auditor  General,  vs.  Sheehan 282 

Public  Service  Commission,  Fisher  vs.,  580 

Public  Utilities  Co.  vs.  Lehigh  Navigation  Electric  Co.,  146 

Reidinger,  Patton  vs 294 

Rinehart  vs.  Bayles,  et  al, 129 

Roderick,  Matthews  vs. 56 

Roderick,  Matthews  vs.,   392 

Rossiter  vs.  Woods, 554 

Runkle,  First,  et  al,  vs 355 

Salspaugh  vs.  Linthicum,   130 

Schildt  vs.  Valley  Railways, 335 

Schuylkill  Valley  Traction  Co.,  Com.  vs 572 

Sheehan,  Powell  vs 282 

Smead  vs.  Central  Pa.  Traction  Co 131 

Tracy  vs.  Harrisburg, 1 

Valley  Railways,  Schildt  vs.,  335 

Westinghouse  Air  Brake  Co.,  Com.  vs 174 

West  Penn  Steel  Co.,  Com.  vs., 345 

Wilkes-Earre  &  Hazleton  R.  R.  Co.,  Com.  vs 169 

Williamsport  Rail  Co.,  Com.  vs., 189 

Woods,  Drake  vs., 558 

Woods,  Huselton  vs.,  535 

Woods,  Rossiter  vs., 554 

Young,  Com,  vs 507 

Young's  Estate,   329 

PUBLIC  SERVICE  COMMISSION. 

Abington  Electric  Co.,  Sisk  vs., 550 

Adrian  Furnace  Co.,  vs.  P.  R.  R.  Co., 405 

Albion  Electric  Light  &  Power  Co.,  Babbitt  vs 540 

Allegheny  Vallev  Water  Co.  vs.  Tarentum, 252 

Appjeton  vs.  Carlisle  &  Mt.  Holly  Ry.  Co 493 


^yGoo'^lc 


vi  TABLK  OF  CASES 

Page 

Avoca,  Petition  of, 301 

Babbitt  vs.  Albion  Electric  Light  &  Power  Co 540 

Baltimore  &  Ohio  R.  R.  Co.,  Clydesdale  Stone  Co.  vs.,  502 
Baltimore  &  Philadelphia  R.  R.  Co.,  Application  of,  ...  645 

Bell  Telephone  Co.,  Lehigh  Valley  Coal  Co.  vs., 192 

Bell  Telephone  Co.,  Norwich  Telephone  Co.  vs !24 

Benson,  White  Oak  Light,  Heat  &  Power  Co.  vs 610 

Big  Spring  Electric  Co.,  Elliott,  et  al,  vs 341 

Bills,  Discounts  &  Penalties, 94 

Birdsboro  Stone  Co.  vs.  Phila.  &  Read.  R.  R.  Co 69 

Bixler,  et  al,  vs.  United  Electric  Co,  of  Lemoyne,  ....  411 

Blairsviile  Tel.  Co.  vs.  Johnstown  Tel.  Co.. 477 

Blue  Monntain  T.  &  T.  Co..  Slate  Belt  T^  &  T.  Co.  vs.,  110 

Brandt  vs.  Leas, 119 

Buffalo  &  Lake  Erie  Traction  Co.,  Crowley,  et  al,  vs,.. .  499 
Business  Men's  Association,  et  al,  vs.  P.  R,  R.  Co.,  et  al,  360 

Business  Men's  Association  vs.  P.  R,  R.  Co..  et  al 370 

Business  Men's  Association  of  Hatboro  vs.  Philadelphia 

&  Reading  R.  R.  Co 233 

Business  Men's  Association,  et  al,  vs.  P.  R.  R.  Co 95 

Cambria  Inclined  Plane  Co.,  Geer  vs 183 

Carlisle  &  Mt.  Holly  Ry.  Co.,  Appleton  vs 493 

Certificates  of  Notification,  Form  of 416 

Citizens'  Elec.  Ilium.  Co.  vs.  Consumers'  Elec.  Co 91 

Clydesdale  Stone  Co.  vs.  B.  &  O.  R.  R.  Co 502 

Commutation  and  Term  Tickets 261 

Consumers'  Elec.  Co.,  Citizens'  Elec.  Ilium.  Co.  vs 91 

Cornwall  &  Lebanon  R.  R.  Co.,  Petition  of 90 

Crossing  of  Facilities 417 

Crowlev.  et  al,  vs.  Buffalo  &  Lake  F.rie  Traction  Co... .  499 

Crucible  Steel  Co.  vs.  1'.  R.  R.  Co. 441 

C.  V.  R.  R.  Co,.  McGonigal  vs., 606 

Davis,  et  al,  vs.  N'.  C.  R.  R.  Co 269 

Delaware,  Lackawanna  &  Western  R.  R.  Co.,  Jones  vs..  225 

Delaware  River  Steel  Co.  vs,  P.  R,  R.  Co,,  et  al, 542 

Dexter  Portland  Cement  Co.,  et  al,  vs.  L.  V.  R,  R.  Co..  220 
East  End  Light,  Heat  &  Power  Co..  et  al.  Petition  of,. .  371 

Eastern  Pa.  Ry.  Co.,  State  Hospital  of  Coaldale  vs 440 

Eastern  Pa.  Ry,  Co.,  State  Hospital  of  Coaldale  vs 56.3 

East  Penn  Gas  Li^ht  Co.,  et  al.  Application  of 459 

Elliott,  et  al.  vs.  Big  Spring  Electric  Co 341 

Erie  R,  R,  Co,.  Hnrst.  et  al,  vs 428 

Erie  R.  R,  Co.,  Mill  Village  vs 560 

Erie  R.  R.  Co,.  Residents  of  Mount  Alton  vs 547 

Gallitzin:  Application  for  Water  Works 122 

Geer  vs.  Cambria  Inclined  Plane  Co 183 

Gettysburg,  Petition  of 33 


^yGoo'^lc 


TABLE  OF  CASES  vii 

P.ge 

Girard  Water  Co.,  Contract  of, 637 

Grade  Crossings 239 

tirade  Crossings,   243 

Grade  Crossings,  Abolition  of, 266 

Grade  Crossings,   454 

Hurst,  et  al,  vs.  Erie  R.  R.  Co., 428 

Jenkins  Township,  Petition  of, 447 

Johnstown  Tel.  Co.,  et  al,  Blairsville  Tel.  Co.  vs 477 

Tones,  et  al,  vs.  Delaware,  Lackawanna  &  Western  R. 

R.  Co 225 

Kift  Milling  Co.  vs.  P.  R.  R.  Co 597 

Lake  Shore  &  Mich.  S.  R.  R.  Co.,  et  al.  Petition 461 

Lake  Transit  Co.  vs.  Lehigh  Valley  R,  R.  Co 602 

Leas.  Brandt  vs 1 19 

Lehigh  Fire  Brick  Works,  et  al,  vs.  P.  R.  R.  Co.  et  al,  420 
Lehigh  Fire  Brick  Works,  et  al,  vs.  P.  R.  R.  Co.  et  al,  640 

Lehigh  Navigation  Electric  Co..  Petition  of 306 

l^h.  Val.  Cement  Co..  Dexter  Portland  Cement  Co.  vs.,  229 

Lehigh  Valley  Coal  Co.  vs.  Bell  Telephone  Co 192 

Lehigh  Valley  R.  R.  Co.,  Lake  Transit  Co.  vs., 602 

Long,  et  al,  vs.  Philadelphia  and  Reading  R.  R.  Co.,  . .  496 
Mansfield  State  Normal  School  vs.  Manstield  Water  Co.,  256 

McGonegal  vs.  C.  V.  R.  R.  Co 606 

Mehard,  et  al,  vs.  New  Wilmington  Water  Supply  Co.,    46 

Midvallev  Power  Co.,  Application, 621 

Mill  Village  vs.  Erie  R.  R.  Co. 560 

Monnt  .A.lton.  Residents  of.  vs.  Erie  R.  R.  Co 547 

Mt.  Union  vs.  Mt.  Union  Water  Co 318 

New  Wilmington  Water  Supply  Co.,  Mehard,  et  al,  vs.,    46 

New  York  Central  R.  R.  Co.,  Stevens  vs 484 

Northern  Central  R.  R.  Co.,  Davis,  ct  al,  vs., 269 

Norwich  Tel.  Co.  vs.  Bell  Tel.  Co., 124 

Oak  Extract  Co.  vs.  P.  R.  R.  Co., 594 

One-Way   Passenger  Tickets,   441 

One-Way  Passenger  Tickets,   461 

One-Way  Passenger  Tickets,   506 

Penna.i'arafine  Works,  et  al,  vs.  P.  R.  R.  Co.,  et  al,  ...   247 

Penna.  R.  R.  Co..  Adrian  Ftirnace  Co.  vs., 405 

Penna.  R.  R,  Co.,  Business  Men's  Association  vs..  ....     95 

Penna.  R.  R.  Co.,  Business  Men's  Association  vs. 360 

Penna.  R.  R,  Co.,  Business  Men's  Association  vs.,  ....  370 

Penna.  R.  R.  Co.,  Crucible  Steel  Co.  vs., 441 

Penna.  R.  R.  Co.,  et  al,  Delaware  River  Steel  Co,  vs.,. .   542 

Penna.  R.  R.  Co.,  Kift  Milling  Co.  vs., 597 

I'enna.  R.  R.  Co.,  ct  al,  Lehigh  Fire  Brick  Works  vs.,..  420 

Penna.  R.  R.  Co.,  Lehigh  Fire  Brick  Works  vs 640 

Penna.  R.  R.  Co.,  Oak  Extract  Co.  vs 594 


^yGoo'^lc 


iriii  TABLE  OF  CASES 

Penna.  R.  R.  Co.,  et  al,  Penna.  Parafme  Works  vs., 247 

Penna.  R.  R.  Co.,  Pittsburgh  Plate  Glass  Co.  V3., 396 

Penna.  R.  R.  Co.,  Pittsburgh  Plate  Glass  Co.  vs 401 

Penna.  R.  R.  Co.,  Pittsburgh  Steel  Co.  vs. 591 

People's  Natural  Gas  Co.,  Application  of 262 

Perkiomen  Electric  Transfer  Co.,  Application  of 78 

Philadelphia,  et  al,  vs.  Phila.  &  R.  R.  R.  Co., 3 

Phila.  &  Read.  R.  R.  Co.,  Birdsboro  Stone  Co.  vs.,  ....  69 
Phila.  &  Read.  R.  R.  Co.,  Business  Men's  Ass'n.  of  Hat- 

boro  vs., 233 

Philadelphia  &  Reading  R.  R.  Co.,  Long  et  al,  vs., 496 

Philadelphia  &  Reading  R.  R.  Co.,  Strayhorn  et  al,  vs.,  470 
Phocnixville,  Valley  Forge  &  StrafTord  Electric  Ry. 

Co.,  Petition  of 30 

Pittsburgh  Plate  Glass  Co.  vs.  P.  R.  R.  Co., 396 

Pittsburgh  Plate  Glass  Co.  vs.  P.  R.  R.  Co., 401 

Pittsburgh  Ry.  Co.,  27th  Ward  Progressive  Club  vs... .  272 

Pittsburgh  Steel  Co.  vs.  P.  R.  R.  Co.,  et  al, 591 

Pittsburgh  Steel  Co.,  Pittsburgh  &  Lake  Erie  R.  R.  Co.,  599 

Potato  Creek  Gas  Co.,  Application  of 237 

Publication  of  Commission's  Rulings,  Regulations  and 

Orders 7" 

Raystown  Water  Co.,  Application 198 

Reading,  Birdsboro  &  Pottstown  R.  R.  Co.,  Applica- 
tion of 258 

Reichley  Brothers  &  Co.,  .application, 618 

Schuylkill     Haven     vs.     Schuylkill     Haven     Gas     & 

Water  Co., 273 

Scranton  vs.  Scranton  Ry.  Co., 374 

Sisk  vs.  Abington  Electric  Co., 550 

Slate  Belt  T.  &  T.  Co.  vs.  Blue  Mountain  T.  &  T.  Co.,  110 
State  Hospital  of  Coaldale  vs.  Eastern  Penna.  Ry.  Co.,  440 
State  Hospital  of  Coaldale  vs.  Eastern  Penna.  Ry.  Co.,  563 

Stevens,  et  al,  vs.  New  York  Central  R.  R.  Co., 484 

Strayhorn,  et  aK  vs.  Philadelphia  &  Reading  R.  R.  Co.,  470 

Tarentum,  Allegheny  Valley  Water  Co.  vs., 252 

Tariffs  and  Notices,  Posting  of, 486 

Tariffs  and  Notices,  Posting  of 489 

Twenty-seventh  Ward  Progressive  Club  of  Pittsburgh 

vs.  Pittsburgh  Ry.  Co., 272 

United  Electric  Co.  of  Lemoyne,  Bixler,  et  al,  vs 411 

Western  New  York  &.  Penna.  R.  R.  Co.,  Application  of,  627 
West  Va.  Pulp  and  Paper  Co.  vs.  P.  R.  R.  Co.,  et  al,. .  312 
White  Oak  Light,  Heat  and  Pov,er  Co.  vs.  Borough  of 

Benson 610 

Wtlkes-Barre,  Petition  of 61 

Willianisport,  Petition  of 430 


^yGoo'^lc 


THK 
DAUPHIN  COUNTY  REPORTS 

CONTAINING  THE  CASES  DECIDED  BY 

Judges  (A  the  Twdfth  Judicial  District  of  Pennsylvania 

AND  THE 

Dedsicnu  of  the  Departments  of  the  State  Govanment 


Henry  M.  Tracy,  Surviving  Receh'Er  of  the  Cumberland 
VaixEV  Telephone  Company,  vs.  The  City  of  Harris- 
burg  AND  Owen  M.  Copelin,  City  Treasurer  and  Re- 
ceiver OF  City  Taxes. 

Corporations — Local  Taxation, 

The  property  of  a  public  service  corporation,  essential  to  the  prose- 
cution of  its  corporate  husiness,  is  not,  under  general  legislation,  liable 
to  local  taxation. 

The  ground  for  this  exemption  seems  to  be  that  such  corporatioa 
shall  not  be  crippled  in  the  service  it  owes  to  the  public  bjr  having  its 
property,  essential  for  such  service,  taken  by  taxation. 

If  the  property  of  a  public  service  corporation,  essential  to  the 
prosecution  of  its  corporate  purposes,  is  to  be  subject  to  local  taxa* 
tion  the  imposition  of  the  tax  must  appear  by  express  enactment. 

The  property  of  a  public  service  corporation,  essential  to  Its  cor- 
porate purposes,  does  not  lose  its  freedom  from  local  taxation  by 
beit^  leased  to  another  public  service  corporation  to  be  operated  at 
the  cost  of  the  lessor  corporation,  in  its  name  and  by  virtue  of  its 
charter  rights. 

The  property  of  a  public  service  corporation,  not  used  for  its  cor- 
porate purposes,  is  subject  to  local  taxation. 

Bill  to  enjoin  collection  of  local  taxes.  C.  P.  Dauphin 
County,  No.  519,  Equity  Docket. 
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Cumberland  Valley  Telephone  Company  vs.  The  City  of  Harrisburg. 
Simpson,  Brown  &  IVUliams  and  Fox  &  Geyer,  for  plaintiff. 
D.  S.  Setts,  City  Solicitor,  for  defendant. 
KuNKEL,  P.  J.,  December  21,  1914. 

This  is  a  proceeding  on  the  part  of  the  plaintiff  to  enjoin 
the  city  of  Harrisburg  and  Owen  M.  Copelin,  receiver  of 
taxes,  frpm  collecting  certain  city  taxes  levied  upon  its  prop- 
erty situate  in  the  city  of  Harrisburg.  The  facts  are  not  in 
controversy,  and  we  find  them  to  be  as  specifically  set  forth 
in  the  plaintiff's  request  for  findings  of  fact  filed  herewith. 

DISCUSSION. 

It  is  conceded  that  this  case  is  ruled  by  Bell  Telephone  Com- 
pany of  Pennsylvania  vs.  Harrisburg,  53  Super,  Ct.  458,  un- 
less the  fact  that  the  plaintiff  leased  its  plant  and  other  prop- 
erty to  another  corporation  distinguishes  it  from  that  case.  It 
is  well  settled  that  the  property  of  a  public  service  corpora- 
tion essential  to  the  prosecution  of  its  corporate  business 
is  not  under  general  tax  legislation  liable  to  local  taxation. 
The  ground  of  the  doctrine  seems  to  be  that  such  corporation 
shall  not  be  interfered  with  and  crippled  in  the  performance 
of  its  public  functions  and  of  the  service  which  it  owes  to  the 
public  by  having  its  property  essential  to  and  used  in  such 
service  taken  by  taxation.  County  of  Erie  vs.  Erie  &  Western 
Trans.  Co.,  87  Pa.  434.  If  this  result  is  to  happen  the  im- 
position of  the  tax  must  appear  by  express  enactment. 

We  are  not  able  to  agree  with  the  contention  that  the  prop- 
erty here  sought  to  be  taxed  lost  its  freedom  from  local  taxes 
because  it  was  under  lease  to  the  other  telephone  ccMnpany. 
By  the  lease  the  plaintiff  turned  over  the  lot  and  building,  to- 
gether with  all  its  other  property,  to  the  latter  company,  giv- 
ir^  that  company  authority  to  manage  the  business  and  operate 
the  plant  and  lines  at  the  plaintiff's  cost,  in  the  plaintiff's  name 
and  by  virtue  of  the  plaintiff's  charter  rights  and  franchises. 
The  property,  however,  in  no  wise  ceased  but  continued  to  be 
used  for  the  public  service.  The  lot  and  building  which  there- 
tofore constituted  the  central  station  still  remained  such  under 
the  management  of  the  other  company.  The  building  was  used 
as  theretofore,  in  rendering  the  obligatory  service  to  the  public 
owed  by  the  plaintiff,  and  no  good  reason  has  been  suggested 
why  being  so  used  it  should  be  held  to  have  become  subject  to 
the  payment  of  local  taxes.    The  considerations  which  prevail 
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City  of  PhiUddphia,  et  al.,  vs.  Philadelphia  &  Reading  Ry.  Co.,  et  al. 
to  free  it  from  local  taxation  applied  as  well  while  the  plant 
was  operated  by  the  lessee  company  in  behalf  of  the  plaintifif 
as  while  operated  by  the  plaintiff  itself.  It  is  the  property 
which  is  relieved  from  taxation  and  its  necessity  for  corporate 
use  excludes  it  from  general  tax  laws.  As  was  said  in  Carbon 
Iron  Co.  vs.  Carbon  County,  39  Pa.  251 :  "It  is  not  corpora- 
tions, as  such,  that  we  have  considered  to  be  exempt  from 
taxation,  except  so  far  as  expressly  imposed ;  but  public  works 
held  by  corporations,  together  with  their  necessary  appurte- 
nances, as  public  works:  2  Casey,  245 ;  6  Casey  232."  Upon 
<x)nsideration  of  the  whole  case,  we  are  of  the  opinion  that  so 
much  of  the  plaintiff's  building  as  is  essential  to  and  used  in  the 
prosecution  of  its  corporate  business  is  not  liable  for  the  city 
taxes  sought  to  be  levied  against  it. 

We  understand  that  the  city  abandons  its  claim  for  the 
taxes  assessed  against  the  building  for  the  years  1912  and 
1913.  Also  it  is  admitted  that  the  taxes  for  the  years  1901  to 
1906,  both  inclusive,  were  paid.  The  plaintiff  concedes  its  lia- 
bility for  440-1 1616  of  the  tax  from  July  i,  1910,  to  De- 
cember 31,  1913,  inclusive,  and  596-11616  of  the  tax  from 
January  l,  1913,  to  the  date  of  the  filing  of  this  bill,  that  pro- 
portion of  the  floor  space  of  the  building  having  been  used 
for  other  than  corporate  purposes.  A  decree  in  accordance 
with  the  views  herein  stated  may  be  prepared  by  counsel. 


The  City  ot  Philadelphia,  Harry  E.  Bellis,  et  al.,  vs. 
The  Philadelphia  &  Reading  Railway  Company,  et  al. 

Tronsporlotion  Companies — Transportation  of  Anthracite 
Coal — Rates. 

In  one  respect,  which  mnst  be  duly  considered,  the  transportation  of 
anthracite  coal  differs  from  most  other  commotfitieB.  The  cars  in 
which  it  13  carried  are  specially  constructed,  and,  as  a  rule,  return  un- 
loaded to  the  mines  from  the  point  of  delivery,  thus  traversing,  the  in- 
tervening distance  twice  for  one  payment  of  freight. 

Transportation  companies  are  entitled  to  establish  such  rates  of 
freight  as  will  give  them  a  reasonable  return  for  their  outlay  and 
upon  their  necessary  investment,  and  anthracite  coal  should  bear  it» 
proper  proportion  of  such  rates. 

A  great  city  which  lies  near  fields  of  anthracite  coal  should  not  be 
burdened  with  an  undue  share  of  the  cost  of  transportation,  because 
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City  of  Philadelphia,  et  al.,  vs.  Philadelphia  &  Reading  Ry.  Co.,  ct  al. 
it  is  dependent  upon  this  supply  for  its  heat  and  power  and  has  no 
other  recourse  for  getting  it  transported. 

In  determining  the  reasonableness  of  rates  for  transporting  anthra- 
cite coal,  the  Pubhc  Service  Commission  has  nothing  to  do  with  the 
difficulty  or  expense  of  getting  the  coal  to  the  surface. 

There  is  a  presumption  against  the  continuance  of  rates  for  the 
transportation  of  anthracite  coal  which  were  established  from  seven- 
teen to  forty  years  ago.  In  the  meantime  all  surroundii^  conditions 
have  changed  and  if  railroad  experience  proved  such  rates  to  be  rea- 
sonable when  established,  they  cannot  in  the  nature  6f  things  be  rea- 
sonable now.  This  presumption  does  not  go  to  the  extent  of  indicating 
that  the  rates  should  be  raised  or  lowered,  but  only  that  they  should 
be  revised  so  as  to  adapt  them  to  existing  conditions. 

It  has  become  a  settled  principle  in  rate  making  that,  in  detennining 
whether  or  not  there  has  been  discrimination  against  freight  locally 
delivered,  the  effect  of  competition  in  through  freight  must  be  con- 
sidered. 

The  proximity  of  Philadelphia  to  the  deposits  of  anthracite  coal  is 
a  natural  advantage  of  which  she  ought  not  to  be  deprived.  An  effort 
to  make  her  pay  higher  rates,  because  her  only  access  to  these  deposits 
is  limited  to  certain  carriers,  in  order  that  more  distant  cities  may  get 
their  coal  more  cheaply,  should  not  he  permitted. 

If  it  be  true  that  existing  rates  covering  all  freights  of  the  rail- 
roads of  the  country  are  insufficient  to  afford  them  a  proper  return 
on  their  investments,  the  correction  should  be  by  a  general  advance 
in  all  subjects  of  transportation.  To  secure  adequate  returns  by  plac- 
ing unequal  burdens  upon  localities  and  commodities,  where  it  «s  pos- 
sible, should  not  be  tolerated. 

When  railroad  freight  rates  have  been  reduced  by  the  Public  Service 
Commission,  and  part  of  the  transportation  of  the  commodity  affected 
is  by  barges,  the  rates  charged  by  the  barges  should  be  so  reduced 
that  the  entire  transportation  charge  shall  equal  the  amount  designated 
for  delivery  by  track  service. 

In  this  case  all  of  the  rates  complained  of  were  reduced. 

Public  Service  Commission.    No.  950,  C<Mnp!aint  Docket. 

Pennypacker,  Commissioner,  December  12,  1914. 

This  is  a  case  of  grave  importance,  affecting  upon  the  one 
hand  the  cost  of  the  supply  of  a  necessity  to  the  inhabitants 
of  the  chief  city  of  the  state,  and  upon  the  other,  the  earn- 
ings of  important  lines  of  transportation  which  have  done 
much  to  advance  the  growth  and  development  of  the  interests 
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City  of  PbiUdelphia,  et  aU  vs.  Philadelphia  &  Reading  Ry.  Co.,  et  a), 
of  that  city.  The  complainants  are  Harry  E.  Bellis,  as  an  in- 
dividual; the  Kensington  Board  of  Trade,  the  Northwest 
Business  Men's  Association,  the  Cohocksink  Business  Men's 
Association,  the  Fortieth  and  Market  Street  Business  Men's 
Association,  all  of  them  being  organizations  or  persons  re- 
siding in  or  associated  with  the  city  of  Philadelphia,  and  the 
city  of  Philadelphia,  itself,  as  a  municipality. 

The  respondents  are  the  Philadelj^ia  and  Reading  Railway 
Company,  the  Pennsylvania  Railroad  Company,  the  Central 
Railroad  Company  of  New  Jersey,  the  Lehigh  Valley  Rail- 
road Company  and  the  Delaware,  Lackawanna  and  Western 
Railroad  Company. 

The  substance  of  the  complaints  is  that  the  existing  rates  of 
fre^ht  charged  for  the  transportation  of  anthracite  coal  from 
the  various  districts  in  which  the  coal  is  mined  to  the  City  of 
Philadelphia  are  unreasonably  high,  and  are  preferential,  prej- 
udicial and  discriminatory.  The  anthracite  coal  deposits  of 
the  United  States  are  almost  exclusively  within  the  State  of 
Pennsylvania,  and  are  included  within  a  territory  comprising 
four  hundred  and  ninety-six  square  miles.  For  purposes  of 
mining  and  transportation,  this  territory  is  divided  into  three 
districts,  designated  as  the  Schuylkill,  Lehigh,  and  Wyoming 
regions  or  districts. 

(a)  The  rates  upon  anthracite  coal,  which  is  transported 
by  direct  routes  from  the  Schuylkill  district  to  Philadelphia 
and  consigned  for  local  delivery  there,  are  the  same  upon  both 
the  Pennsylvania  Railroad  and  the  Philadelphia  and  Reading 
Railway,  and  are  as  follows,  per  gross  ton  of  2,240  pounds : 

For  prepared  sixes $1 .  70 

For  pea  coal  i .  40 

For  sizes  less  than  pea i  .25 

(b)  The  Philadelphia  and  Reading  Railway  Company 
transports  anthracite  coal  from  the  Lehigh  region  to  Phila- 
delphia for  local  delivery  by  arrangement  with  the  Central 
Railroad  Company  of  New  Jersey  and  the  Lehigh  Valley  Rail- 
road Company,  The  totals  of  the  proportional  rates  so  charged 
upon  the  gross  ton  are  as  follows ; 

For  prepared  sizes $1 .  86 

For  pea  coal  _, i .  56 

For  sizes  less  than  pea I.41 
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City  of  Philadelphia,  et  al.,  vs.  Philadelphia  &  Reading  Ry.  Co.,  et  al. 

(c)  The  Philadelphia  and  Reading:  Railway  Company  also 
transports  anthracite  coal  from  the  Wyoming  region  to  Phil- 
adelphia for  local  delivery  by  arrangement  with  the  Lehigh 
Valley  Railroad  Company  and  the  Central  Railroad  Company 
of  New  Jersey,  under  the  tenns  of  which  the  rates  charged 
are  divided  proportionately  between  them.  The  totals  of  the 
proportional  rates  so  charged  upon  the  gross  ton  are  as  fol- 
lows: 

For  prepared  sizes  $2.  lo 

For  pea  coal i .  73 

For  sizes  less  than  pea i .  54 

(d)  The  Pennsylvania  Railroad  Company  transports  an- 
thracite coal  from  the  Lehigh  Region  to  Philadelphia  for  local 
delivery  by  arrangement  with  the  Lehigh  Valley  Railroad 
Company  and  the  Central  Railroad  Company  of  New  Jersey. 
The  rates  per  gross  ton  are  as  follows : 

For  prepared  sizes  $1  -75 

For  pea  coal  i  .45 

For  sizes  less  than  pea i .  30 

(e)  The  Pennsylvania  Railroad  Company  transports  an- 
thracite coal  from  the  Wyoming  r^on  to  Philadelphia  for 
local  delivery,  either  over  its  own  lines  or  by  arrangement 
with  the  Lehigh  Valley  Railroad  Company,  the  Central  Rail- 
road C<»npany  of  New  Jersey,  the  Delaware,  Lackawanna 
and  Western  Railroad  Company  or  the  Delaware  and  Hud- 
son Company.  The  rates  in  each  instance  are  upon  the  gross 
ton  as  follows ; 

For  prepared  sizes  $1 .80 

For  pea  coal  i .  50 

For  sizes  less  than  pea 1.35 

From  1900  to  1912,  inclusive,  the  total  tonnage  of  anthra- 
cite coal  transported  by  the  Philadelphia  and  Reading  Rail- 
way Company  ran  from  7,932,891  tons  in  1903  to  13,537464.02 
tons  in  1908,  and  such  tonnage  in  1912  was  11,224,945.01  tons. 
Any  change  in  the  rates  for  transportation  would  affect  about 
forty  per  cent,  of  this  tonnage. 

During  the  years  from  1907  to  1912,  the  anthracite  coal 
transported  by  the  Pennsylvania  Railroad  Company  to  Phila- 
delphia for  local  delivery  ran  in  tonnage  from  1,249,383  tons 
in  1908,  to  1,582,085  tons  in  1911. 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS.  ?■ 

City  of  Philadelphia,  el  al.,  vs.  Philadelphia  &  Reading  Ry.  Co.,  «  al. 

The  average  distance  over  which  each  ton  of  anthracite 
coa]  is  transported  frcnn  the  Schuylkill  region  to  Philadel- 
phia by  the  Philadelphia  and  Reading  Railway  Company,  is 
one  hundred  and  twenty-one  miles.  The  average  dbtance 
over  which  each  ton  is  transported  by  ^e  Pennsylvania  Rail- 
road Company  from  the  Sdutjrflcill,  Lehigh,  and  Wyoming  Re- 
gions to  Philadelpkia  is  one  hundred  and  eighty-eight  and 
six-tenths  miles;  or  more  in  detail,  the  average  distance  from 
the  Sdmytkill  region  is  one  hundred  and  sixty-three  and  five- 
tenths  miles  from  the  Lehigh  region  one  hundred  and  sixty- 
six  and  six-tenths  miles,  and  from  the  Wyoming  region  two 
hundred  and  twenty-two  and  four-tenths  miles. 

It  has  been  found,  and  the  finding  has  been  sustained  by  the 
Supreme  Court  of  the  United  States  in  a  recent  case,  that 
the  Reading  Company,  from  which  the  Philadelphia  and  Read- 
ing Railway  Company  leases  its  equipment,  owns  or. controls 
forty-four  per  cent.,  the  Lehigh  Valley  Railroad  Company  six- 
teen and  eighty-seven  hundredths  per  cent.,  the  Delaware, 
Lackawanna  and  Western  Railroad  Company  six  and  fifty- 
^ght  hundredths  per  cent.,  and  the  Central  Railroad  Company 
of  New  Jersey,  nineteen  per  cent,,  or  a]t<^ether  eighty-six  and 
forty-five  hundredths  per  cent,  of  all  the  unmined  anthracite 
coal. 

In  addition  to  this  lat^e  percentage,  it  appears  from  the  tes- 
timony of  Morris  Williams  in  the  present  case,  the  president 
of  the  Susquehanna  Coal  Company,  that  he  looked  after  the 
management  of  the  coal  companies  for  the  Pennsylvania  Rail- 
road Company,  that  this  transportation  company  owned  all 
of  the  stock  ($2,136,000.00)  of  the  Susquehanna  Coal  Com- 
pany, except  a  few  shares  necessary  to  qualify  the  board  of 
directors,  that  it  held  a  debenture  bond  of  the  coal  com- 
pany for  $6,000,000.00,  that  the  stock  of  the  Mineral  Rail- 
road and  Mining  Company  was  owned  one-third  by  the  Penn- 
sylvania Railroad  Company  and  two-thirds  by  the  Northern 
Central  Railroad  Company,  that  the  stock  of  the  Summit 
Branch  Mining  Company  was  owned  by  the  Pennsylvania 
Railroad  Company,  that  the  Susquehanna  Coal  Company 
owned  twelve  coal  mines  and  three  washeries,  that  the  Mineral 
Railroad  and  Mining  Company  owned  six  mines  and  oik 
washery,  and  that  the  Summit  Branch  Mining  Company 
owned  two  mines  and  two  washeries,  and  that  these  com- 
panies bought  the  coal  produced  by  other  independent  min- 
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ing  companies  under  a  general  contract,  one  of  the  tenns  of 
which  vr3S  that  the  [M'oducing  ccnnpanies  should  receive  sixty- 
five  per  cent,  of  the  price  of  the  iwepared  coal.  These  facts, 
showing  in  some  instances  ownership,  and  in  others  control  of 
the  production  of  anthracite  coal,  are  important  to  be  borne 
in  mind  when  the  question  of  the  effect  of  competition  comes 
to  be  considered.  It  is  also  a  fact  of  some  importance  for  the 
proper  detennination  of  the  matters  before  the  commission 
that  the  railroad  ccHnpanies  which  are  the  respondents  fur- 
nish practically  the  only  means  by  which  anthracite  coal  may 
be  transported  to  Philadelphia. 

The  Schuylkill  Navigation  Company,  with  its  canal  fol- 
lowing the  course  of  the  Schuylkill  River,  for  many  years  and 
with  its  supply  of  boats  furnished  such  a  means  of  transporta- 
tion, but  it  was  absorbed  and  is  now  controlled  by  the  Reading 
Company,  and  does  little  or  no  business  of  this  character. 

It  is  claimed  by  the  complainants,  including  the  city  of 
Philadelphia,  which  as  a  municipality  used  in  1911  one  hun- 
dred and  forty  thousand  nine  hundred  tons  of  anthracite  coal, 
that  the  rates  above  set  forth  are  unreasonably  high,  and  dis* 
criminate  against  the  city  and  the  residents  within  its  bound- 
aries. This  claim  is  disputed  by  the  respondents,  who  deny 
that  the  rates  as  fixed  are  unreasonable  or  in  any  way  dis- 
criminatory. The  question  thus  raised  is  one  of  great  ccnn- 
pUcation  and  difficulty. 

The  transportation  of  anthracite  coal  is  a  business  which 
has  grown  to  large  proportions,  and  seems  to  be  rapidly  in- 
creasing in  volume.  In  one  important  respect,  which  has  to  be 
duly  considered,  it  differs  in  character  from  the  transporta- 
tion of  most  other  c(»nmodities.  The  cars  in  which  coal  is 
carried  are  specially  constructed  for  the  purpose,  and  when 
they  return  to  the  mines  from  the  city  where  they  have  been 
unloaded,  they  are  as  a  general  thing  empty,  so  that  they  have 
to  traverse  the  intervening  distance  twice  for  one  payment  of 
freight.  The  transportation  companies  are  entitled  to  es- 
tablish such  rates  of  freight  as  will  give  them  a  reasonable  re- 
turn for  their  outlay  and  upon  their  necessary  investment,  and 
anthracite  coal  ought  to  bear  its  proper  proportion  of  such 
rates.  On  the  other  hand,  a  great  city  which  lies  approximate- 
ly near  to  the  fields  of  anthracite  coal  ought  not  to  be  bur- 
dened with  an  undue  share  of  the  cost  of  transportation  be- 
cause of  the  fact  that  it  Is  dependent  upon  this  supply  for 
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heat  and  power,  and  has  no  other  resource  for  getting  it  tratis- 
ported. 

It  is  argued  by  counsel  for  the  Philadelphia  and  Reading 
Railway  Company  that  "In  the  Schuylkill  r^on,  she 
(Nature)  has  set  these  deposits  of  anthracite  deep  in  the 
bowels  of  the  earth,  and  by  gigantic  convulsions  and  distor- 
tions has  so  pitched  the  veins  that  the  mining  of  anthracite 
there  is  a  difficult,  dangerous,  wasteful  and  precarious  busi- 
ness." With  these  difficulties,  great  as  they  may  be,  we  have 
nothing  to  do.  Miners  and  mining  companies  and  corpora- 
tions appear  to  have  been  willing  to  assume  them.  Whatever 
may  have  happened  in  the  conduct  of  the  business  of  mining 
and  transporting  coal,  it  is  necessary  that  we  should  draw  a 
broad  line  of  distinction  between  the  getting  of  the  coal  in  the 
bowels  of  the  earth  and  the  bringing  of  it  to  the  surface,  and 
its  subsequent  transportation  to  the  market.  It  is  the  latter 
alone  which  concerns  the  present  inquiry. 

There  are  several  series  of  facts  to  be  deduced  from  the 
voluminous  testimony  which  has  been  presented  that  are  help- 
ful to  the  commission  in  its  efforts  to  reach  a  correct  solu- 
tion of  this  troublesome  investigation. 

At  the  outset,  there  is  a  presumption  against  the  propriety 
of  the  continuance  of  the  existing  rates.  All  of  those  rates 
have  remained  as  they  were  established  many  years  ago,  sonje 
for  forty  years,  s<Hne  for  twenty-four,  and  the  most  recent  of 
them  for  seventeen  years.  In  the  meantime  all  of  the  sur- 
rounding conditions  have  changed.  Larger  cars  are  gathered 
into  longer  trains,  to  be  drawn  by  more  powerful  engines. 
From  three  to  four  thousand  tons  are  now  handled  in  trains 
of  sixty-five  cars  each.  The  volume  of  traffic  has  immensely 
increased.  The  cost  of  iron  and  other  material  is  no  longer 
the  same.  The  price  of  labor  has  very  much  increased.  The 
rates  of  freight  upon  all  other  commodities  have  been  lowered. 
It  is,  therefore,  apparent  that  rates  which  were  applicable  to 
the  conditions  which  existed  at  a  time  so  remote,  if  railroad 
experience  proved  them  to  be  reasonable  at  that  time,  cannot 
in  the  nature  of  things  be  so  now.  This  presumption  does  not 
go  to  the  extent  of  indicating  that  they  ought  to  be  raised  or 
that  they  ought  to  be  lowered,  but  only  that  they  ought  to 
be  revised  and  changed  so  as  to  adapt  them  to  present  con- 
ditions. 

We  are  enabled  to  get  some  light  upon  the  question,  even 
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if  imperfect,  from  the  record  of  the  transactions  of  the  Schuyl- 
kill Navigation  Company,  as  they  appear  in  the  testimony 
which  has  been  presented.  The  canal  of  this  corporation  ran 
from  Port  Carbon  in  the  Schuylkill  Coal  R^on  to  Philadel- 
phia. It  began  the  transportation  of  anthracite  coal  about 
the  year  1825,  and  continued  down  to  a  (xunparatively  recent 
period,  although  of  late  years  the  amount  of  such  freight  has 
very  much  dwindled.  At  the  time  of  its  greatest  activity  in 
the  year  1859,  it  transported  to  Philadelphia,  1,272,109  tons 
of  anthracite  coal,  or  about  one-tenth  of  the  quantity  carried 
by  the  Philadelphia  and  Reading  Railway  in  the  year  1908,  in 
which  year  that  railway  did  its  most  extensive  business  in  the 
tmupoitaboB  of  nnt  connnBdy.  Jn  .somc  '"i*"  '*  tt  TtiT- 
nishes  a  satisfactory  means  of  comparison  since  its  entire 
business  was  confined  to  the  carrying  of  anthracite  coal,  and 
wnce  the  boats  which  it  employed  went  back  from  Philadelphia 
to  Port  Carbon  empty,  tfiere  being  little  or  no  back  haul.  The 
coal  was  taken  from  the  mines  to  the  boats  at  Port  Carbon  for 
a  long  time  in  w^ons,  and  afterward  by  rail.  Prior  to  1839 
its  rate  per  ton  for  such  transportation  was  $1.00  and  in  that 
year  the  rate  fell  to  90c.  In  1842  it  was  75c  per  ton.  In  1845 
it  fell  further  to  36c  per  ton.  In  1849  it  advanced  to  60c  per 
ton  and  in  1850  to  70c  per  ton.  The  corporation  was  able 
to  meet  its  fixed  charges,  pay  its  operating  expenses,  and  make 
dividends,  during  a  considerable  part  of  the  time,  these  divi- 
dends between  1829  and  1842  running  from  six  per  cent,  to 
eighteen  and  a  half  per  cent.  The  dividend  of  this  company 
in  1856  was  eight  per  cent,  and  in  1857  four  and  a  half  per 
cent. 

The  commission  has  had  the  benefit  of  the  definite  ascer- 
tainment of  some  of  the  elements  of  the  cost  of  transportation 
of  anthracite  coal  to  Philadelphia  upon  both  the  Pennsylvania 
Railroad  and  the  road  of  the  Philadelphia  and  Reading  Rail- 
way, and  from  each  of  the  districts.  The  ofHcials  and  ac- 
counting officers  of  these  roads  when  on  the  witness  stand,  al! 
testified  in  substance,  not  only  that  there  had  never  been  an 
ascertainment  of  this  cost,  in  fixing  the  rates  charged,  but 
gave  it  as  their  opinion  that  it  was  practically  impossible  to 
make  such  an  ascertainment.  Thereupon  the  commission  en- 
gaged a  competent  firm  of  expert  accountants  of  long  stand- 
ing and  repute  in  their  profession  "to  make  an  examination  of 
the  books,  records,  letters,  contracts,  papers  and  operations  of 
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the  Pennsylvania  Railroad  Company  and  the  Philadelphia  and 
Reading  Railway  Company  and  ascertain  therefrom,  and  from 
any  and  all  other  sources  of  pertinent  information,  what  is  the 
cost  to  each  of  these  companies  of  the  transportation  of  anthra- 
cite coal  from  the  respective  mining  sections  of  the  eastern 
part  of  Pennsylvania  to  Philadelphia." 

These  accountants,  after  making  a  careful  and  thorough 
examination,  reported  tiwt  the  distance  over  which  anthracite 
coal  was  so  transported  by  the  Fhitad^plua  and  Reading  Rail- 
way Company  was  one  hundred  and  twenty-three  antes,  and 
that  the  cost  was  per  gross  ton  in  cents 44.698 

They  further  reported  that  by  the  route  from  the  Schuylkill 
district  over  the  Shamokin,  Susquehanna,  and  Philadelphia 
divisions  of  the  Pennsylvania  Railroad,  by  way  of  Sunbury 
and  Rockville,  the  distance  was  one  hundred  and  eighty-seven 
miles  and  the  cost  per  gross  ton  in  cents  was 61.043 

That  by  the  route  from  the  Schuylkill  district,  by  way  of 
Millersburg  and  the  Susquehanna  division  of  the  Pennsylvania 
Railroad,  the  distance  was  one  hundred  and  fifty-three  miles, 
and  the  cost  per  gross  ton  in  cents 54-378 

That  by  the  route  from  the  Lehigh  district  to  Pottsville, 
and  over  the  Schuylkill  diviaon  of  the  Pennsylvania  Railroad, 
the  distance  was  one  hundred  and  four  miles,  and  the  cost  per 
gross  ton  in  cents 60.613. 

That  by  the  route  from  the  Lehigh  district  to  Mount  Car- 
bon, and  over  the  Schuylkill  division  of  the  Pennsylvania  Rail- 
road, the  distance  was  ninety-nJne  miles  and  the  cost  per  gross 
tons  in  cents 60.848. 

That  by  the  route  from  the  Wyoming  district  over  the 
Sunbury  division  to  Sunbury,  and  thence  over  the  Susque- 
hanna division  of  the  Pennsylvania  Railroad,  the  distance  was 
two  hundred  and  eighteen  miles,  and  the  cost  per  gross  ton  in 
cents    65.290. 

That  by  the  route  from  the  Wyoming  district  over  the  Le- 
high Valley  Railroad  and  the  Schuylkill  division  of  the  Penn- 
sylvania Railroad,  the  distance  was  one  hundred  and  sixty- 
five  miles,  and  the  cost  per  gross  ton  in  cents 77-420. 

That  by  the  route  from  the  Wyoming  and  Lehigh  districts 
over  the  Pennsylvania  Railroad  by  way  of  Manunka  Chunk 
and  Coalport,  the  distance  was  one  hundred  and  three  miles, 
and  the  cost  per  gross  ton  in  cents 57-235. 
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By  way  of  Belvidere  and  Coalport,  the  distance  was  ninety- 
nine  miles,  and  the  cost  per  gross  ton  in  cents 55- 587- 

By  way  of  Martins  Creek  and  Coalport,  the  distance  was 
ninety-three  miles,  and  the  cost  per  gross  ton  in  cents  .53.114. 

By  way  of  Philipsburg  Junction  and  Coalport,  the  distance 
was  eighty-Ave  miles,  and  the  cost  per  gross  ton  in  cents 
49.816. 

Some  of  these  findings  at  least  are  disputed  by  the  re- 
spondents, but  if  this  report  may  be  accepted  as  correct,  it  ap- 
pears that  while  the  rate  charged  from  the  Schuylkill  district 
is  $1.70  per  gross  ton  by  each  road,  the  cost  of  transportation 
upon  the  Reading  Railway  is  44.698  cents  per  gross  ton,  and 
the  cost  of  such  transportation  upon  the  Pennsylvania  Rail- 
road fr<Hn  the  different  regions  ranges  from  49.816  cents  to 
77.420  cents  per  gross  ton.  This  cost  was  based  upon  the  ac- 
counts for  the  year  ending  May  31,  1913. 

The  experts  ascertained  only  the  operating  costs,  and  did 
not  enter  into  the  question  of  a  reasonable  return  upon  in- 
vestments in  property,  or  of  interest  and  the  bonded  indebted- 
ness. In  estimating  the  cost,  however,  they  took  into  con- 
sideration the  maintenance  of  way  and  structures,  of  equip- 
ment, traffic  expenses,  the  transportation  expenses,  and  the 
general  expenses,  and  these  in  their  subdivisions  included  the 
details  of  wear  and  tear,  depreciation,  and  obsolescence,  the 
payments  for  superintendence,  injuries  to  persons,  and  sta- 
tionary and  printing,  for  the  roadway,  bri%es  and  tunnels, 
for  signals,  telegraph  and  telephone  lines,  for  locomotives  and 
cars,  wages  of  employees,  fuel  and  lubricants,  and  for  insur- 
ance, law  and  taxes.  '  While,  therefore,'  this  report  does  not 
furnish  a  complete  ascertainment  of  the  cost,  since  it  omits 
what  ought  to  be  allowed  for  return  upon  the  investment,  it 
does'  furnish  certain  elements  of  that  cost  with  deBniteness 
which  are  of  importance  in  the  determination  of  the  question 
as  to  what  would  be  a  reasonable  rate. 

There  is  some  light,  though  perhaps  meagre,  to  be  gathered 
from  the  rates  charged  by  these  and  other  railroads  for  the 
transportation  of  bituminous  coal.  This  product  differs  from 
anthracite  in  its  chemical  and  physical  composition,  and  in  the 
uses  to  which  it  is  applied,  but  nevertheless  it  is  dug  from  the 
earth  in  pretty  much  the  same  way,  hauled  to  the  market  in 
similar  cars,  and  is  used  in  various  ways  for  the  generation 
of  heat.     In  method  and  cost  of  transportation,  it  furnishes 
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probably  a  reasonably  close  parallel.  Bellis,  a  witness  for  the 
complainant,  testified  that  from  tariffs  he  examined  in  the 
office  -of  the  Pennsylvania  Railroad  CcHnpany  he  found  that 
that  company  hauled  bituminous  coal  from  the  Clearfield 
refion  to  Philadelphia  at  the  rate  of  4.77  mills  per  ton  per 
mile,  there  to  be  dumped  on  vessels;  from  the  Greensburg 
district,  at  the  rate  of  5.4  mills  per  ton  per  mile  for  local  de- 
livery; and  that  the  same  railroad  hauled  bituminous  coal 
from  the  Clearfield  region  to  Philadelphia  for  local  delivery 
at  the  rate  of  6,1  mills  per  ton  per  mile.  He  further  testified 
that  the  Philadelphia  and  Reading  Railway  Company  hauled 
bituminous  coal  from  the  Beach  Creek  district  from  New- 
berry Junction  to  Port  Reading  at  the  rate  of  5-03  mills  per 
ton  per  mile,  which  is  a  tidewater  rate,  including  dumpage; 
and  from  the  Beach  Creek  district  to  Philadelphia  for  trans- 
shipment at  the  rate  of  5.46  mills  per  ton  per  mile.  There  was 
also  evidence  produced  to  show  that  the  Chesapeake  and  Ohio 
Railroad  Company  hauls  bituminous  coal  inxn  the  Marrow 
Bone  region  in  Kentucky  to  Newport  News  on  the  Chesa- 
peake Bay,  a  distance  of  six  hundred  and  seventy-three  miles, 
at  the  rate  of  2.53  mills  per  ton  per  mile.  The  freight  traffic 
manager  of  the  Philadelphia  and  Reading  Railway  testified 
that  the  rate  per  ton  per  mile  on  the  transportation  of  anthra- 
cite coal  averaged  9.035  mills  in  1907,  and  8.599  ™ills  i"  1912. 
Counsel  for  the  Philadelphia  and  Reading  Railway  Com- 
pany offered  in  evidence  a  statement  showit^  a  comparison 
through  a  series  of  years  between  the  rate  per  ton  per  mile  in 
mills  on  all  freight  carried  upon  that  railroad,  and  on  anthra- 
cite coal  carried  by  it,  as  follows : 

Anthracite.    All  Fre^t. 

1907 9.03s  7-366 

190S 8.754  7.090 

»909 8.919  7.411 

1910 9.046  7.119 

1911 8.735  7.038 

1912 8.599  7.021 

An  even  more  satisfactory  basis  of  comparison  than  any 
of  these  heretofore  discussed  is  the  rate  chained  for  the  trans- 
portation of  that  part  of  the  anthracite  coal  product  which  is 
shipped  to  Philadelphia  over  the  railroads  of  the  respondents, 
and  is  intended  for  trans-shipment  to  New  York,  Boston  and 
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Other  places  commercially  described  as  "outside  the  capes." 
Upon  this  coal  the  rates  to  Philadelphia  upon  both  the  Penn- 
sylvania Railroad  and  the  Philadelphia  and  Reading  Railway 
are  forty  cents  a  ton  less  than  that  intended  for  local  delivery. 
We,  therefore,  have  an  illustration  of  the  same  kind  of  coal, 
gathered  at  the  same  points  of  shipment,  carried  on  the  same 
kind  of  cars,  and  sent  forward  to  the  same  point  of  destina- 
tion. The  presumption  is  that  the  rates  charged  for  this  coal, 
which  is  shipped  to  points  "outside  of  the  capes,"  have  been 
found  to  be  compensatory,  or  after  a  test  of  years  they  would 
have  been  discontinued.  We  are,  however,  not  left  to  de- 
pend entirely  upon  presumption.  John  F.  Auch,  the  traffic 
manager  for  the  Philadelphia  and  Reading  Railway  Company, 
testified : 

"Q.  This  rate  of  $1.30  for  over  piers  below  capes  is  a 
profitable  rate,  isn't  it?" 

"A.  I  think  our  rates  are  all  reasonaUy  profitable,  all  the 
circumstances  considered.  I  will  assume  that  our  rates  are 
reasonably  profitable,  all  circumstances  considered," 

Robert  H.  Large,  the  general  coal  freight  agent  of  the 
Pennsylvania  Railroad  Company,  testified  upon  this  subject: 
"Q.  Is  it  profitable  to  the  railroad  company?" 
"A,  Your  Honor,  that  depends  upon  what  you  mean  by 
profitable.  There  is  no  question  that  there  is  much  traffic 
moving  over  all  the  railroads  that  does  not  bear  its  propor- 
tion, if  that  can  be  arrived  at,  of  interest  charges  on  capital, 
but  that  does  pay  the  actual  cost  of  trans-shipping  it,  and  thus 
assist  in  reducing  the  cost  of  transporting  all  traffic.  *  *  * 
Irft  me  put  it  in  another  way.  Not  being  able  to  ascertain  the 
cost,  I  do  not  know  whether  it  pays  or  not,  but  the  assump- 
tion is  that  it  does." 

The  explanation  of  the  lesser  rate  for  anthracite  coal  to 
Philadelphia  intended  to  be  shipped  "outside  of  the  capes"  is 
that  such  diminution  of  the  rate  is  due  to  competition  in  the 
localities  to  which  it  is  to  be  transported.  Thus  Large  tes- 
tified: 

"In  order  to  meet  competition  of  bituminous  coal,  or  anthra- 
cite coal  reaching  the  Atlantic  seaboard  and  other  points,  your 
trans-shipment  rate  must  of  necessity  bear  a  relation  to  the 
trans-shipment  rate  at  other  points.    For  example,  the  D.,  L. 
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&  W.  distance  to  Hoboken  is  about  140,  142,  143,  144  miles. 
Their  rate  to  Hoboken  prior  to  the  decision  in  the  Marian 
case  was  $1.58.  The  rate  to  Philadelphia  must,  if  any  coal 
is  to  be  moved  through  Philadelphia,  bear  such  a  relation  to 
that  rate,  as  adding  up  the  rate  to  Philadelphia,  the  current 
back  freight  from  the  port,  we  will  say  to  Boston,  so  that 
the  two  will  about  or  as  nearly  as  possible  equal  the  actual 
rale  to  New  York  Harbor,  plus  the  boat  rate  from  New  Yorl' 
to  Boston." 

The  witness  further  said  that  the  fact  that  the  trans-ship- 
ment rate  is  less  than  the  local  rate  was  not  peculiar  to  the 
anthracite  coal  traffic,  but  was  general  on  all  trs^c.  This  rea- 
soning, however,  is  not  altogether  convincing.  In  the  first 
place,  the  transportation  of  anthracite  coal  to  Philadelphia  is 
not  like  the  transportation  of  general  freight  in  which  most 
railroads  are  engaged.  It  differs  in  so  many  features  from 
general  transportation  as  perhaps  to  require  that  it  be  put  in 
a  class  by  itself.  Anthracite  coal  is  a  bulky  commodity,  hauled 
in  a  special  manner,  and  requiring  little  or  no  care  in  the 
course  of  transportation,  not  liable  to  disintegration  or  destruc- 
tion. Its  source  of  supply  is  confined  to  a  compartively  nar- 
row area,  and  lies  approximately  close  to  one  of  the  most  pop- 
ulous cities  of  the  country.  The  necessities  of  the  people  re- 
quire a  continuously  replenished  supply  and,  therefore,  the 
cars  sent  to  the  coal  districts  are  always  sure  of  the  freight 
they  are  to  carry. 

In  the  second  place,  with  respect  to  this  particular  situation, 
the  fact  of  actual  competition  is  at  least  open  to  query.  It  is 
true  that  it  has  become  a  well  settled  principle  of  rate  making, 
that  in  determining  whether  or  not  there  has  been  a  discrimina- 
tion against  freight  locally  delivered,  the  question  of  the  effect 
of  competition  in  the  through  freight,  if  it  exists,  is  to  be  given 
due  consideration.  It  is  impossible  to  follow  the  evidence 
in  this  case  without  reaching  the  conclusion  that  the  respond- 
ent railroad  companies  exercise  an  extended  influence  over  the 
output  and  disposition  of  anthracite  coal.  As  has  been  here- 
tofore pointed  out,  the  Reading  Company  and  the  Pennsyl- 
vania Railroad  Company,  with  their  affiliated  companies,  own 
or  control  the  great  bulk  of  the  unmined  anthracite  coal.  The 
extension  of  this  control  is  seen  in  the  fact,  testified  to  by 
numerous  witnesses,  that  many  of  the  coal  yards  in  Philadel- 
phia are  owned  by  these  companies.    It  may  also  be  assumed 
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that,  although  the  evidence  is  that  there  is  no  definite  agree- 
ment between  them  as  to  rates,  there  is  a  tacit  understanding 
of  some  kind  which  brings  them  into  accord,  or  the  rates  upon 
both  roads  iram  the  Schuylkill  district  to  Philadelphia,  with 
differing  distances,  would  not  have  reached  precisely  the  same 
f^res  upon  all  three  of  the  different  grades  of  coal.  These 
facts,  to  a  certain  extent  at  least,  weaken  the  ailment  based 
upon  the  necessity  of  meeting  competition  "outside  of  the 
capes."  There  was  much  testimony  given  in  a  general  way 
as  to  competition  between  anthracite  and  bitiuninous  coals, 
but  that  evidence  was  to  the  effect  that  such  competition  was 
mainly  between  the  bituminous  and  the  sizes  of  anthracite 
smaller  than  pea.  With  respect  to  these  sizes,  T.  B.  Koons, 
the  traffic  manager  of  the  Central  Railroad  of  New  Jersey, 
testified  that  they  were  in  the  nature  of  a  by-product,  the 
residuum  necessarily  left  in  the  production  of  the  prepared 
sizes,  which  when  sold,  were  regarded  as  having  made  an  ad- 
dition to  income,  and  that  in  many  places  they  had  displaced 
bituminous  because  of  lesser  cost  and  the  nuisance  created 
by  the  smoke  resulting  from  the  burning  of  bituminous  coal. 
The  dividends  declared  by  the  Reading  Railway  Company 
upon  capital  stock  of  $2o/X)o,ooo.OD,  increased  to  $42,481,- 
700.00  in  1912,  have  been  since  1904  as  follows : 

1904 12  per  cent 

1905 20  per  cent. 

1906 30  per  cent. 

1907 30  per  cent. 

igc^ 30  per  cent. 

1909 25  per  cent. 

1910 25  per  cent 

19H 25  per  cent 

1912 15  per  cent 

The  principal  source  of  revenue  to  the  Reading  Company 
is  derived  from  the  transportation  business  of  the  Philadel- 
phia and  Reading  Railway,  and  the  Philadelphia  and  Reading 
Coal  and  Iron  Company  appears  to  add  nothing  to  its  income. 
Of  the  tonnage  of  the  railway  company  24.2  per  cent,  con- 
sists of  anthracite  coal,  and  Large  tells  us  that  of  all  the  busi- 
ness of  the  railroads  the  local  traffic,  which  includes  anthra- 
cite, is  the  most  profitable. 

The  Philadelphia  and  Reading  Railway  Company  presented 
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a  statement  showing  its  property,  investment,  materials  and 
supplies,  and  cash  working  assets  as  of  June  30,  1913,  as  fol- 
lows:    , 

-,    Road  and  equipment $94,724,(^74.02 

■/.  Improvements  and  betterments  .     26,4^2,279.20 

■  Materials  and  supplies 2,795,844.59 

Cash  working  assets 3i9SO'3^5-92 

!;  ,        $127,953-413-73 

'.It  appears,  however,  that  this  company  is  in  possession  of 
equipment  under  leases  from  the  Reading  Company,  and  that 
it  pays  a  rental  for  the  equi[Hnent  of  $2,253,109.08  per  annum. 
The  problem  to  be  solved  is,  taking  all  of  the  facts  and 
drcumstances  into  consideration,  to  ascertain  what  will  be  a 
fajr  and  a  reasonable  rate,  giving  to  the  railroads  a  reasonable 
return  on  the  moneys  they  have  invested  and  a  reasonable  com- 
pensation for  the  services  they  render,  and  ^hich  will  not  be 
unduly  burdensome  upon  the  consumer,  and  will  not  compel 
him  to  pay  more  than  his  fair  proportion  of  the  expenses  of 
the  maintenance  of  the  services  and  of  a  reasonable  return 
tq>on  the  investment.  The  commission  ought  to  bear  in  mind 
the  fact  that  the  maintenance  and  proper  extension  of  rail- 
road service  is  essential  to  the  growth,  devebpment,  welfare 
and  convenience  of  the  people  of  the  country,  and  viewing 
the  subject  broadly  may  properly  take  notice  of  the  fact  that 
within  the  last  few  years  conditions  have  been  such  that  these 
public  convenient^es,  having  as  a  genera]  thing  struggled 
through  a  profitless  period  of  financial  stress  and  difficulty,' 
and  attained  success,  have  not  been  as  prosperous  as  for- 
merly. Their  stock  is  held  by  people  in  all  classes  in  the 
community,  who  have  invested  in  such  securities  their  sav- 
ings and  accumulations,  and  these  investors  are  entitled  to  have 
their  interests  fairly  treated.  It  may  also  be  said  that  no  finan- 
cial operation  is  likely  to  thrive  which  has  too  much  outside 
direction.  On  the  other  hand,  the  relation  of  Philadelphia  to 
the  anthracite  coal  deposits  presents  to  us  an  extremely  un- 
usual situation.  A  city,  whose  founders  locate  it  upon  the 
banks  of  a  river,  may  well  claim  that  it  is  entitled  to  the 
benefit  of  the  transportation  which  the  facilities  of  the  river 
afford.  An  iron  furnace  which  is  near  the  ore  beds,  or  the' 
lime  beds,  or  the  fuel  supply  derives  an  advantage  in  its  trade 
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City  of  Philadelphia,  et  a1.,  vt.  Philadelphia  &  Reading  Ry.  Co.,  et  al. 
output  because  of  the  fact,  and  surely  the  proximity  of  Phila- 
delphia to  the  deposits  of  anthracite  coal  is  a  natural  ad- 
vantage of  whose  benefits  she  ought  not  to  be  deprived.  The 
very  purpose  which  the  commonwealth  had  in  view  in  grant- 
ing the  rights  and  privileges  contained  in  the  charter  of  the 
Philadelphia  and  Readitig  Railroad  Company  was  that  anthra- 
cite coal  might  be  oirried  to  Philadelphia,  and  the  compensa- 
tions to  the  state  were  that  her'  citizens  should  be  so  supplied. 
We  may  all  rejoice  that  the  usefulness  of  the  railroad  has  been 
extended  to  other  states  and  to  other  activities,  but  its  pri- 
mary object  should  not  be  permitted  to  be  foi^otten.  Any 
effort  to  make  Philadelphia  pay  higher  rates  because  her  only 
means  of  securing  this  necessity  of  life  is  through  the  trans- 
portation afforded  by  the  respondent  roads,  and  in  order  that 
consumers  in  Boston  or  New  Orleans  may  get  their  coal  more 
cheaply,  would  be  a  reversal  of  the  natural  order  of  events, 
and  ought  not  to  be  permitted. 

After  a  careful  consideration  of  all  of  the  facts,  giving  due 
weight  to  the  large  amounts  invested  in  this  traffic  by  the  re- 
spondents, endeavoring  to  determine  what  would  be  a  due  re- 
turn upon  these  investments,  and  proper  compensation  for 
their  service,  we  have  reached  the  conclusion  that  the  experi- 
ence of  the  respondents  has  itself  established  the  measure  of 
what  would  be  a  fair  and  reasonable  rate  for  the  transporta- 
tion of  anthracite  coal  to  Philadelphia  when  that  experience 
established  the  fact  that  the  rates  now  charged  for  such  coal 
shipped  "outside  the  capes"  was  a  profitable  charge.  We 
think,  therefore,  that  the  rates  for  the  local  delivery  of  coal 
in  Philadelphia  as  now  existing  ought  to  be  reduced  forty  cents 
a  ton,  except  for  sizes  less  than  pea,  and  that  the  rates  upon 
these  sizes  should  be  the  same  as  upon  pea  coal.  The  effect 
of  this  reduction  will  be  to  put  Philadelphia  in  this  respect  on 
An  equality  with  the  other  cities  and  ports  of  the  country. 

If  it  hie  true  that  the  existing  rates  covering  all  freights 
upon  the  railroads  of  the  country  are  insufficient  to  afford 
them  a  proper  return  upon  their  investments,  it  is  entirely 
clear  that  the  method  of  correction  should  be  a  general  ad- 
vance in  such  a  manner  as  to  equalize  the  burdens  and  to  affect 
alike  all  interests  and  all  subjects  of  traffic  and  transportation. 
To  secure  adequate  returns  by  placing  unequal  burdens  upon 
localities  and  commodities  where  it  may  be  possible  would 
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be  an  imperfect  and  unsatisfactory  method  which  ought  not 
to  be  tolerated. 

In  accordance  with  this  conclusion  reached,  the  rates  upon 
anthracite  coal  sent  by  direct  routes  to  Philadelphia  from  the 
Schuylkill  district  and  consigned  for  local  delivery  by  the 
Philadelphia  and  Reading  Railway  Company  and  by  the  Penn- 
sylvania Railroad  Company,  will  be  iixed  and  determined  as 
follows,  per  gross  ton : 

For  prepared   sizes   $1.30 

For  pea  coal  i  .00 

For  sizes  less  than  pea i  .00 

Upon  anthracite  coal  sent  from  the  Lehigh  region  to  Phila- 
delphia for  local  delivery  by  the  Philadelphia  and  Reading 
Railway  Company,  by  arrangement  with  the  Central  Railroad 
Company  of  New  Jersey  and  the  l^ehigh  Valley  Railroad  Com- 
pany, as  follows,  per  gross  ton: 

For  prepared  sizes $1 146 

For  pea  coal  i .  16 

For  sizes  less  than  pea i .  16 

Upon  anthracite  coal  sent  from  the  Wyoming  region  to 
Philadelphia  for  local  delivery  by  the  Philadelphia  and  Read- 
ing Railway  Company,  by  arrangement  with  the  Central  Rail- 
road Company  of  New  Jersey  and  Lehigh  Valley  Railroad 
CcMnpany,  as  follows,  per  gross  ton; 

For  prepared  sizes  $1.70 

For  pea  coal  i .  33 

For  sizes  less  than  pea i .  33 

Upon  anthracite  coal  sent  from  the  Lehigh  Region  to  Phila- 
delphia by  the  Pennsylvania  Railroad  Company,  by  arrange- 
ment with  the  Lehigh  Valley  Railroad  Company  and  the  Cen- 
tral Railroad  Company  of  New  Jersey,  as  follows,  per  gross 
ton; 

For  prepared  sizes  $i.35 

For  pea  coal i  .05 

For  sizes  less  than  pea  r  .05 

Upon  anthracite  coal  sent  from  the  Wyoming  Region  to 
Philadelphia  for  local  delivery  by  the  Pennsylvania  Railroad 
Company,  either  over  its  own  lines  or  by  arrangement  with 
the  Leh^h  Valley  Railroad  Company,  the  Central  Railroad 
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Comity  of  New  Jersey,  the  Delaware,  Lackawanna  and 
Western  Railroad  Company,  ot  the  Delaware  and  Hudson 
Compuiy,:  as  follows,  per  gross  ton; 

,    For  pr^red  sizes $1.40 

^,         For  pea  coal  i .  10 

For  sizes  less  than  pea i .  10 

A  considerable  proportion  of  the  anthracite  coal  intended 
for  local  delivery,  in  Philadelphia,  is  carried  by  the  respondent 
companies  to  certainpoints  upon  the  Delaware  and  Schuylkill 
Rivers  and  there  unloaded  upon  barges,  which  transport  the 
coal  to  the  wharves  and  other  places  of  delivery  along  these 
Tivers.  For  this  service  the  baizes  make  a  charge  of  twenty- 
five  cents  per  ton  or  other  definite  sum.  The  respondents  have 
heretofore  so  arranged  their  rates,  that  these  rates  together 
with  the  barge  charges,  shall  be  substantially  equal  to  the 
charges  for  local  delivery  by -track  service.  It  is  the  opinion 
of  the  commission  that  the_  rates  of  delivery  upon  barges 
shall  be  59  reduced  as  to  make  tliem,  with  the  add^d  charges  of 
the  barges  with  f^pect  to  each  dass  of  coal,  equal  in  amount 
to  the  rates  heretofore  designated  for  local  delivery  by  track 
service. 

An  order  will  be  issued  accordingly. 

ORDER, 

And  now,  to  wit,  December  12,  1914,  this  case  being  at  issue 
upon  complaints,  and.  answers  43n  file,  and  being  a  case  pending 
before  and  undisposed  of  by.  the.  Pennsylvania  State  Rail- 
road Commission. at  the  time  of  the  establishment  of  The 
Public  Service  Commission  of  the  Commonwealth  of  Penn- 
.sylvania,  under  and  pursuant  to  the  Public  Service  CtHUpany 
Law  approved  July  26th,  1913,  and  having  been  duly  heard  by 
the  Pennsylvania  State  Railroad  Commission,  and  duly  heard 
and  considered  by  The  Public  Service  Commission  of,  the 
Commonwealth  of  Pennsylvania  under  the  provisions  of  the 
said  act  relating  to  the  unfinisheii  business  of  the  said  Penn- 
sylvania State  Railroad  Commission ;  and  The  Public  Service 
Commission  of  the  Commonwealth  of  Pennsylvania,  having, 
in  the  report  hereto  attached  and  made  a  part  hereof,  set  forth 
its  findings  of  fact  and  conclusions  thereon. 

It  is  hereby  ordered.  That  the  respondent  railroad  com- 
panies, to  wit,  the  Philadelphia  and  Reading  Railway  Com- 
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lability  of  State  Government  to  Federal  Internal  Revenue  Tax. 
pany,  the  Pennsylvania  Railroad  Ccunpany,  the  Central  Rail- 
road Company  of  New  Jersey,  the  Lehigh  Valley  Railroad 
Cc»npany,  and  the  Delaware,  Lkckawanna  and  Western  Rail- 
road Onnpany  within  thirty  (30)  days  from  the  date  of  this 
order,  and  upon  five  (5)  days'  notice  to  this  Commission,  by 
tariffs  or  supplements  to  tariffs  filed,  posted  and  published  as 
required  by  law  for  the  transportation  of  anthracite  coal  from 
the  Lehigh,  Schuylkill  and  Wyoming  regions  to  Philadelphia 
for  local  delivery  by  the  respondents,  the  Philadelphia  &  Read- 
ing Railway  Company  and  the  Pennsylvania  Railroad  Com- 
pany at  Philadelphia,  shall  put  into  effect  the  rates  which  are 
found  and  determined  and  set  forth  in  the  attached  report  of. 
the  OMnmission,  as  the  fair,  just  and  reasonable  rates  for  such 
transportation,  making  such  adjustments  of  the  now  existing, 
rates  as  may  be  necessary  to  carry  this  order  into  ettect. 


Liability  op  State  Government  to  Federal  Internal  Rev- 
enue Tax. 

Federal  Internal  Revenue  Tax — Taxation  of  Instrumentalities 
of  the  Stale  Government. 

The  federal  government  has  no  authority  to  impose  a  tax  upon  the 
iostnimentalities  used  by  a  state  government  in  carrying  out  its  gov- 
ernmental functions. 

No  federal  internal  revenue  tax  is  due  upon  bills  of  lading  for  the 
shipment  of  state  property,  in  any  case  in  which  the  state  or  any  of  its 
departments  would  be  required  to  pay  the  tax;  and  telegraph ' and' 
telephone  companies  are  not  required  to  collect  a  tax  on  messages  or 
conversations,  to  or  from  the  departments  of  the  state  government  ia 
the  perfomuince  of  governmental  functions,  in  cases  in  which  a.  tax 
would  otherwise  be  payable. 

Attorney  Qeneral's  Department.  Opinion  to  Samuel  B. 
Rambo,  Superintendent  Board  of  Public  Grounds  and  Build-^ 
ings. 

Habgest,  Second  Deputy  Attorney  General,  December  7, 

I  acknowledge  receipt  of  your  favor  of  the  3r'd  inst, .  You 
ask  to  be  advised  'whether  under  the  act  of  congress  apprqye4' 
October  22,  1914,  entitled: 
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Liability  of  State  Government  to  Federal  Internal  Revenue  Tax. 

"An  act  to  increase  the  internal  revenue,  and  for  other  pur- 
poses," 

the  various  departments  of  the  state  government  are  required 
to  pay  a  tax  on  shipments,  hy  freight  and  express,  and  upon 
telephone  and  telegraph  messages. 

The  act  of  congress  provides,  in  Schedule  A,  in  part,  as 
follows : 

"Express  and  fre^ht;  It  shall  be  the  duty  of  every  rail- 
road or  steamboat  company,  carrier,  express  company,  or 
corporation  or  person  whose  occupation  is  to  act  as  such,  to 
issue  to  the  shipper  or  consignor,  or  his  agent  or  person  from 
whom  any  goods  are  accepted  for  transportation  where  a 
charge  exceeding  5  cents  is  made  a  bill  of  lading,  manifest 
or  other  evidence  of  receipt  and  forwarding  for  each  ship- 
ment received  for  carriage  and  transportation,  whether  in 
bulk  or  in  boxes,  bales,  packages,  bundles,  or  not  so  inclosed  or 
included;  and  such  shipper,  consignor,  agent  or  person  shall 
duly  attach  and  cancel,  as  is  in  this  act  provided,  to  each  of 
said  bills  of  lading,  manifest,  or  other  memorandum,  a  stamp 
of  the  value  of  one  cent ;  *  «  *  Any  failure  to  issue  such 
bill  of  lading,  manifest  or  other  memorandum,  as  herein  pro- 
vided, shall  subject  such  railroad  or  steamboat  company,  car- 
rier, express  company,  or  corporation  or  other  person  to  a 
penalty  of  $50  for  each  offense." 

"Telegraph  and  telephone  messages :  It  shall  be  the  duty  of 
every  person,  firm  or  corporation  owning  or  operating  any 
telegraph  or  tel^hone  line  or  lines  to  make  within  thirty  days 
aiter  the  expiration  of  each  month  a  sworn  statement  to  the 
collector  of  internal  revenue  in  each  of  their  respective  dis- 
tricts, stating  the  nimiber  of  dispatches,  messages  or  conversa- 
tions originated  at  each  of  their  respective  exchanges,  toll 
stations  or  offices,  and  transmitted  thence  over  their  lines  dur- 
ing the  preceding  month  for  which  a  chaise  of  fifteen  cents 
or  more  was  imposed,  and  for  each  of  such  messages  or  con- 
versations the  said  person,  firm  or  corporation  shall  collect 
from  the  person  paying  for  the  message  or  conversation  a  tax 
of  I  cent  in  addition  to  the  regular  charges  for  the  message 
or  conversation,  which  tax  the  said  person,  firm  or  corporation 
shall  in  turn  pay  to  the  said  collector  of  internal  revenue  of 
their  respective  districts;  ********•»• 
That  messages  of  officers  and  employees  of  the  government  on 
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Uability  of  State  Government  to  Federal  Inlenial  Revenue  Tax. 
official  business  shall  be  exempt  from  the  taxes  herein  im- 
posed upon  teIegTa[diic  and  telephonic  messages." 

I  am  advised  that  notices  have  been  given  by  some  of  the 
corporations  conducting  express,  freight,  telegraph  and  tele- 
pbcme  business,  to  the  departments  of  the  state  government 
that  after  the  first  of  December,  1914,  the  tax  required  by  the 
provisions  of  the  act  of  congress,  above  quoted,  will  be  col- 
lected upon  the  bills  of  lading  issued  to  the  departments  of  the 
state  government  and  upon  telegraph  and  telephone  messages 
sent  by  such  departments. 

Your  inquiry  raises  the  question  of  the  power  of  the  Federal 
Government  to  impose  a  tax  upon  the  state  government 

This  act  of  congress  is  passed  by  virtue  of  the  power  con- 
ferred  by  the  first  clause  of  section  8  of  article  r  of  the 
Constitution  of  the  United  States  which  provides  that: 

"Congress  shal  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States; 
but  all  duties,  imposts  and  excises  shall  be  uniform  through- 
out the  United  States." 

In  the  case  of  South  Carolina  vs.  Ututed  States,  199  U.  S. 
437,  Mr.  Justice  Brewer  said,  p^es  451-453: 

"These  are  all  the  constitutional  provisions  that  bear  di- 
rectly upon  the  subject.  It  will  be  seen  that  the  only  qualifi- 
cation of  the  absolute,  untrammeled  power  to  lay  and  collect 
excises  are  that  they  shall  be  for  public  purposes,  and  that  they 
shall  be  uniform  throughout  the  United  States.  All  other  limi- 
tations named  in  the  Constitution  relate  to  taxes,  duties  and 
imposts.  If,  therefore,  we  confine  our  inquiry  to  the  express 
provisions  of  the  constitution  there  is  disclosed  no  limitation 
on  the  part  of  the  general  government  to  collect  license  taxes. 
*  *  « 

"Among  those  matters  which  are  implied,  though  not  ex- 
pressed, is  that  the  nation  may  not,  in  the  exercise  of  its 
powers,  prevent  a  state  from  discharging  the  ordinary  func- 
tions of  government,  just  as  it  follows  from  the  second  clause 
of  article  6  of  the  constitution,  that  no  state  can  interfere 
with  the  free  and  unembarrassed  exercise  by  the  national  gov- 
ernment of  all  the  powers  conferred  upon  it.  *    *    *    *    * 

"Not  only,  therefore,  can  there  be  no  loss  of  separate  and  in- 
dependent autonomy  to  the  states,  through  their  anion  under 
the  constitution,  but  it  may  be  not  unreasonably  said  that  the 
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Liabili^  of  State  Government  to  Federal  Internal  Revennb  Tax. 
preservation  of  the  states,  and  the  maintenance  of  their  gov-> 
emtnents,  are  as  much  within  the  design  and  care  of  the  con^ 
stitution  as  the  preservation  of  the  Union  and  the  maintenance 
of  the  National  Government.  The  Constitution,  in  all  its 
provisions,  looks  to  an  indestructible  Union,  composed  of  in-t 
destructible  states.  *     *     •     *     • 

"It  is  admitted  that  there  is  no  express  provision  in  the  con- 
stitution that  prohibits  the  general  government  from  taxing 
the  means  and  instrumentalities  of  the  states,  nor  is  there  any 
prohibiting  the  states  from  taxing  tiw  means  and  instrtmien- 
talities  of  that  government.  In  both  cases  the  exempticm  rests 
upon  necessary  implication,  and  is  upheld  by  the  great  law  of 
self-preservation;  as  any  government,  whose  means  employed 
in  conducting  its  operations,  if  subject  to  the  control  of  another 
and  distinct  government;  can  exist  only  at  the  mercy  of  that 
government.  Of  what  svail  are  these  means  if  another  power 
may  tax  them  at  discretion?"  ,  . 

And  after  reviewii^  flie  authorities  upon  the  subject  said 
(page  456): 

"The  exemption  of  the  state's  property  and  its' -functions 
^oiW'EgderfcV  taxa'tion  is  fetiplieil  from' the  dual  character  of 
our  Federal  systeWSiTd',lhtf-neC«s6ity~.ofpreserving  the  state  in 
all  its  efficiency." 

In  the  case  of  United  States  vs.  Railroad  Company,  17  Walh 
332,  which  was  an  attempt  to  collect  a  tax  on  money  due  from 
a  railroad  company  to  the  city  of  Baltimore,  it  was  held  by  the 
Supretne  Court  of  the  United  States  that  the  city  was  a  por* 
tion  of  the  state  in  the  exercise  of  a  limited  portion  of  the 
powers  of  the  state.    The  court  said  (page  327) : 

"The  right  of  the  States  to  administer  their  own.  affairs 
through  their  legislative,  executive,  and  judicial  depw[tmentsj 
in  their  own  manner  through  their  own  agencies,  is  conceded 
by  the  uniform  decisions  of  this  court  andf^  the  practice  of 
the  Federal  Government  from  its  organization.  This'carricj 
with  itan  exemption  of  those  agencies'atid  instruments  from 
the  taxing  power  of  the  Federal  Government." 

In  Amb'rosini  vs.  United  States,  187  Ui  S.  i,'it  is  said  (pa^ 

7):  \  ■  :'■:'.■    '  ""^ ' 

"The  general  principle  Is  that  as  the*  means  and  instru- 
mentaliflesemployed  6y  the'general  goveriiment  to  carry  into 
bpeifStfoft'the  powers  granted  to  it  are  fexempt  from  taxati<Hi 
by  the  states,  so  are  thoSe  of  the  state  exempt  from  taxation 
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Liability  of  State  Govemment  to  Federal  Internal  Revenue  Tax. 
by  the  general  government  It  rests  on  the  law  of  self-pteser> 
vation,  for  any  government,  whose  means  employed  in  con- 
dqcting  its  strictly  governmental  operations  are  subject  to  the 
control  of  another  and  distinct  government,  exists  only  at  the 
mercy  of  the  latter." 

In  the  case  of  PoUock  vs.  Fanners  Loan  &  Triist  Company, 
157.  U.S.  4^,  known  as  the  "Income  Tax  Case,"  Mr.  Chie£ 
Justice  Fuller  said,  page  584:         .\   -. 

"As  the  states  cannot  tax  the  powers,  the  operations,  or  the 
property  of  the  United  States,  nor  the  means  which  they  em- 
ploy to  carry  their  powers  into  execution^  so  it  has  been  held 
that  the  United  States  have  no  power  under  the  Constitution 
to.  tax  either  the  instrumentalities  or  the  property  of  a  state." 

It  is  useless  to  multiply  these  citations. 

It  is  necessary,  in  carrying  out  the  governmental  functions 
of  the  state,  through  its  various  departments,  to  send  various 
articles  of  merchandise,  supplies,  documents  and  literature  by 
freight  and  express.  It  is  also  necessary,  in  transacting  thq 
business  of  the  various  departments  of  the  state,  to  use  botH 
the  tel^raph  and  telephone  for  long  distance  messages.  ThtJ 
use  of  these  agencies  in  the  performance  of  governmental  du- 
ties are  clearly  instrumentalities  of  the  state  government,  and 
when  so  used,  there  is  no  power  in  the  Federal  Government  to 
impose' a  tax  thereon.  ''.:.., 

■  Specifically  answering  your  inquiry  I  have  to  advise  yoii 
that  no  tax  is  required  upon  the  bills  of  lading  for  the  ship- 
ments of  state  property  for  which,  if  a  stamp  were  issued,  the 
state  or  any  of  the  departments  thereof  would  be  required  to 
pay,  and  telephone  and  telegraph  companies  are  not  required 
to  pay  a  tax  upon  messages,  or  conversations  and  dispatches, 
for  which  a  charge  of  fifteen  cents  or  more  is  imposed,  if 
such  dispatches,  messages  or  conversations  are  sent  to  or  from 
the  various  departments  of  the  state  government  in  perform- 
ing the  governmental  functions  of  the  state,  arid  paid  for  by 
the  state. 

_  I  am  advised  that  the  commissioner  of  internal  revenue  of 
die  United  States  acquiesces  in; the  conclusion  herein  stated^ 
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Federal  Taxation  op  Instrumentalities  op  State  Gov- 

ERNUENT. 

Federal  Internal  Revenue  Tax — Taxation  of  Inslrumentaiitiet 
of  Slate  Government. 

The  certificates  of  authority  or  licenses  issued  br  the  insurance 
department,  under  the  Act  of  June  i,  1911,  P.  L.  607,  need  not  be 
stamped  in  accordance  with  the  provisions  of  the  Act  of  Congress  of 
October  22,  1914. 

The  federal  government  cannot  impose  any  specific  duties  upon  state 
ofliciats  with  reference  to  the  collection  of  the  federal  internal  r 


Attorney  General's  Department.  Opinion  to  Charles  John- 
son, Insurance  Commissioner. 

Bell,  Attorney  General,  December  14,  1914. 

This  department  is  in  receipt  of  your  favor  of  the  3d  inst., 
in  which  you  ask  an  opinion  as  to  whether  the  various  certifi- 
cates of  authority  or  licenses  required  to  be  issued  by  the  in- 
surance department  under  the  Act  of  June  I,  1911,  P.  L.  607, 
must  have  attached  thereto  revenue  stamps  as  required  by  the 
act  of  congress,  approved  October  22,  1914. 

The  act  of  assembly  to  which  you  refer,  establishing  the 
insurance  department,  provides,  in  the  4th  paragraph  of  sec- 
tion 4,  defining  the  duties  of  the  insurance  commissioner: 

"He  shall  furnish,  when  required  for  evidence  in  court, 
certificates  under  seal  of  the  department  relative  to  the  author- 
ity of  a  company,  agent  or  broker  to  transact  business  in  this 
commonwealth,  upon  any  particular  date,  and  such  certificate 
shall  be  competent  evidence  thereof;  and  he  shall  at  the  re- 
quest of  any  person,  and  on  payment  of  the  fee,  give  certified 
cc^ies  of  any  charter,  statement  or  record  in  his  oHice  when- 
ever he  deems  it  not  prejudicial  to  public  interest" 

It  further  provides,  in  Section  13: 

"The  insurance  commissioner  shall  issue  certificates  of  au- 
thority to  insurance  companies  of  other  states  and  foreign 
governments  and  their  agents,  and  to  the  agents  of  Pennsyl- 
vania companies,  and  he  may  renew  the  certificate  of  authority 
of  any  mutual  assessment  life  or  accident  association  and  its 
agents,  which  is  now  lawfully  doing  business  in  this  common- 
wealth," etc.. 
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Federal  Taxation  of  Instrumentalities  of  State  Government, 
and  in  section  14,  in  part  as  follows : 

"Companies  to  which  certificates  of  authority  are  issued,  as 
provided  in  the  preceding  section,  shall  from  time  to  time  cer- 
tify to  the  insurance  commissioner  the  names  of  agents  who 
may  be  either  individuals,  partnerships  or  corporations  ap- 
pointed by  them  to  solicit  risks,"  etc. 

Xiike  provisions  in  the  act  require  certain  certificates  to  be 
furnished  by  insurance  companies  to  the  insurance  commis- 
sioner. 

Section  20  provides : 

"The  insurance  commissioner  may  issue  to  any  suitable 
person  a  license  to  act  as  an  insurance  broker,  to  n^otiate 
certificates  of  insurance  or  re-insurance,"  etc. 

The  act  of  congress  approved  October  22,  1914,  provides 
in  Section  5: 

"That  on  and  after  the  first  day  of  December,  nineteen 
hundred  and  fourteen,  there  shall  be  levied,  collected,  and 
paid,  for  and  in  respect  of  the  several  bonds,  debentures,  or 
certificates  of  stock  and  of  indebtedness,  and  other  docu- 
ments, instruments,  matters,  and  things  mentioned  and  de- 
scribed in  Schedule  A  of  this  act,  or  for  or  in  respect  of  the 
vellum,  parchment,  or  paper  upon  which  such  instruments, 
matters  or  things,  or  any  of  them,  shall  be  written  or  printed 
by  any  person  or  persons,  or  party  who  shall  make,  sign  or 
issue  the  same,  or  for  whose  use  or  benefit  the  same  shall  be 
made,  signed  or  issued,  the  several  taxes  of  sums  of  money  set 
down  in  figures  against  the  same,  respectively,  or  otherwise 
specified  or  set  forth  in  the  said  schedule.*' 

Section  A  imposes,  among  other  things,  certain  specified 
taxes  upon  various  kinds  of  certificates  and  contains  this  pro- 
vision : 

"Certificates  of  any  description  required  by  law  not  other- 
wise specified  in  this  act,  ten  cents." 

Section  6  of  the  act  imposes  a  penalty : 

"If  any  person  or  persons  shall  make,  sign,  or  issue,  or 
cause  to  be  made,  signed,  or  issued,  any  instrument,  docu- 
ment, or  paper  of  any  kind  or  description  whatsoever,  with- 
out the  same  being  duly  stamped  for  denoting  the  tax  hereby 
imposed  thereon,  or  without  having  thereupon  an  adhesive 
stamp  to  denote  said  tax." 

Section  15  provides,  in  part: 

"That  it  is  the  intent  hereby  to  exempt  from  the  stamp  taxes 
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Federal  Taxation  of  InstrumeiiUlities  of  State  Govenunent. 
imposed  by  this  act  such  state,  county,  town,  or  other  munici" 
pal  corporations  in  the  exercise  only  of  functions  strictly  be- 
longing to  them  in  their  ordinary  governmental,  taxing  or 
municipality  capacity." 

Your  inquiry  raises  the  question  whether  the  certificates  re- 
ferred to  are  issued  in  the  discharge  of  the  governmental  func-l 
tions  of  the  state. 

■  The  exemption  in  section  15  of  the  act  of  congress  "to 
state,  county,  town  and  other  municipal  corporations,"  al- 
though the  section  refers  only  to  "bonds,  debentures  and  cer- 
tificates of  indebtedness,"  must  be  construed  as  a  rec<^ition 
of  the  well  settled  principle  that  the  state  and  its  subordinate 
sub-divisions  are.  exempt  from  taxation  by  the  Federal  Gov- 
enunent. 

In  the  case  of  So.  Carolina  vs.  United  States,  199  U.  S.  437, 
Mr.  Justice  Brewer  said,  page  453 : 

"It  is  admitted  that  there  is  no  express  provision  in  the  con- 
stitution that  prohibits  the  general  government  from  taxing 
the  means  and  instrumentalities  of  the  states,  nor  is  there  any 
prohibiting  the  states  from  taxing  the  means  and  instrumental- 
ities of  that  government.  In  both  cases  the  exemption  rests 
upon  necessary  implication,  and  is  upheld  by  the  great  law  of 
self-preservation;  as  any  govenmient,  whose  means  em- 
ployed in  conducting  its  operations,  if  subject  to  the  control  of 
another  and  distinct  government,  can  exist  only  at  the  mercy 
of  that  government.  Of  what  avail  are  these  means  if  an- 
other power  may  tax  them  at  discretion?" 

And  on  page  456,  also  said: 

"The  exemption  of  the  state's  property  and  its  functions 
from  Federal  taxation  is  implied  from  the  dual  character  of 
our  Federal  system  and  the  necessity  of  preserving  the  state 
in  all  its  efficiency." 

In  the  case  of  United  States  vs.  Railroad  Company,  17  Wall. 
322,  there  was  an  attempt  to  collect  a  tax  on  money  due  from 
the  railroad  company  to  the  city  of  Baltimore.  The  tax 
was  not  sustained.    The  court  said,  page  327 : 

"The  right  of  the  states  to  administer  their  own  affairs 
throi^h  their  legislative,  executive  and  judicial  departments, 
in  their  own  manner,  through  their  own  agencies  is  conceded^ 
by  the  uniform  decisions  of  this  court  and  by  the  practice  of 
the  Federal  Government  from  'its  organization.    This  carries 
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Federal  Taxatioo  of  Instrumentalities  of  State  Goveminent. :.' 
with  it  an  exemption  of  thosejagencies  and  instruments  from 
the  taxii^  power  of  the  Federal  Government." 
,   In  Ambrosini  vs.  United  States,  187  U.  S.  i,  Chief  Justice 
Fuller  said : 

"The  granting  of  the'  licenses  was  the  exercise  of  a  strictly 
governmental  function,  and  the  giving  of  the  bonds  was  part 
of  the  same  transaction.  To  tax  tiie  licenses  would  be  to  im- 
pair the  efficiency  of  the  state  and  municipal  action  on  the  sub^ 
ject,  and  assume  the  power  to  suppress  such  action.  And  con- 
sidering license  and  bond  together,  taxation  of  the  bond  in- 
volvesthe  same  consequences.      *     *     *  .::  i;j  .' 

"The  general  principle  is  that  as  the  means  and  instrumental- 
ities emi^oyed  by  the  general  government  ti)"(arry  into  opera- 
tion the  powers  granted  to  it,  are  exempt  from  taxation  by 
the  states,  so  are  those  of  the  states  exempt  from  taxation  )yf 
the  general  government." 

In  case  of  Pollock  vs.  Fanners  Loan  &  Trust  Company", 
157  U.  S.  429,  known  as  the  "Income  Tax  Case,"  Mr.  Chief 
Justice  Fuller  said,  page  584: 

"As  the  states  cannot  tax  the  powers,  the  operations,  or  the 
property  of  the  United  States,  nor  the  means  which  they  eih- 
ploy  to  carry  their  powers  into  execution,  so  it  has  been  held 
that  the  United  States  have  no  power  under  the  constitution 
to  tax  either  the  instrumentalities  or  the  property  of  a  state." 
■  The  insurance  department  is  required  by  law  as  part  of  the 
duties  in  the  administration  of  that  department  and  in  the 
regulation  of  insurance  companies,  agents  and  brokers,  to  is- 
sue certificates  of  authority  and  licenses. 

In  issuing  such  certifiates  and  licenses,  the  insurance  com- 
missioner is  performing  a  strictly  governmental  function  and 
is  an  agent  of  the  state.  It  necesarily  follows  that  no  tax  can 
be  constitutionally  imposed  upon  the  state  in  issuing  such  cer- 
tificates. 

The  act  of  congress,  however,  provides  that 

"There  shall  be  levied,  collected  and  paid  *  •  ♦  by  any 
person  or  persons,  or  party  who  shall  make,  sign  or  issue  the 
same,  or  for  whose  use  or  benefit  the  same  should  be  made, 
signed  or  issued,  the  several  taxes,"  etc. 

The  same  principles  which  exempt  the  state  from  taxation 
also  a[^ly  to  the  duties  of  the  state  officers  in  reference  to  the 
tax.  The  Federal  Government  cannot  interfere  with  the  in- 
strumentalities or  agencies  of  the  state  government  iij  carry- 
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Petition  of  Phcenixville,  Valley  Porge  and  Strafford  Electric  Ry.  Co. 
ing  out  its  governmental  functions.  The  state  officials  are  the 
ageiKies  created  by  the  state  government  to  discharge  the 
governmental  duties.  The  Federal  Govenunent  cannot  by  lawf 
impose  any  specific  duties  upon  state  officials  with  reference 
to  the  collection  of  the  tax  provided  by  the  act  of  congress. 

Whether  the  certificates  or  licenses  of  authority  issued  by 
your  department  are  required  to  be  stamped  by  the  persons  for 
whose  benefit  the  same  are  issued  is  a  matter  which  concerns 
the  Federal  Government,  and  the  persons  holding  such  certifi- 
cates or  licenses.  It  is  no  part  of  your  official  duty  to  require 
such  certificates  or  licenses  to  be  stamped  or  to  al^  or  cancel 
such  stamps. 

If,  however,  such  stamps  are  voluntarily  furnished  you,  and 
in  aHixing  or  canceling  them  you  are  not  interfering  with  the 
discharge  of  your  official  duties  to  the  state,  I  see  no  reason 
why  as  a  matter  of  comity  to  the  Federal  Government,  you 
may  not  affix  and  cancel  such  stamps,  but  if  you  do  so  it 
should  be  understood  that  it  is  upon  this  footing. 


The  Petition  ot  the  Ph(Enixviu,e,  Valley  Forge  and 
Strafford  Electric  Railway  Company  for  the  Approv- 
al op  an  Ordinance  Contract  Granting  to  the  Com- 
pany THE  Right  to  Construct,  Operate  and  Maintain 
Its  Line  of  Railway  on  Certain  Streets  in  the  Bor- 
ough OF  Phcenixville. 

Street  railways — Construction  of  tracks  on  streets  of  boroughs 
— Effect  of  action  of  borough  authorities. 

The  petitioner  prayed  for  the  approval  of  an  ordinance  of  the  Bor- 
ough of  Plicenixville  authorizing  the  construction  of  ita  line  of  street 
railway  upon  certain  streets  of  the  borough. 

Objection  to  the  granting  of  the  prayer  of  the  petitioner  was  made 
by  another  street  railway  company  operating  in  this  sarae  borough. 

Held — That  the  approval  of  said  ordinance  was  necessary  or  proper 
for  the  service,  accommodation,  convenience  or  safety  of  the  puUic. 

The  Public  Service  Commission,  in  determining  questions  which 
affect  the  interests  of  municipalities,  gives  much  weight  to  the  con- 
clusions reached  by  their  representatives,  chained  with  the  duties  of 
protecting  these  interests. 

Public  Service  Commission,  No.  i8o.  Municipal  Contract 
Docket. 
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Petition  of  PhoenixvUle,  Vallq-  Forge  and  Strafford  Electric  Ry.  Co. 

Pennypackeh,  Commissioner,  October  9,  1914. 

The  petitioning  corporation  was  incorporated  December 
15,  1909,  under  the  pt^visions  of  the  Act  of  May  14, 
1889,  with  the  tight  to  construct  an  electric  railway  between 
the  borough  of  Phoenixville  and  Valley  Forge.  Its  line  of 
railway  is  now  constructed  and  in  operation  from  Valley 
Foi^e  to  the  suburbs  of  Phoenixville,  and  between  June  30, 
1913,  and  June  30th,  1914,  it  carried  27,018  passengers.  To  a 
lai^ge  extent  its  patronage  is  given  by  travelers  who  get  off 
from  the  main  line  of  the  Philadelphia  &  Reading  Railway 
at  Phoenixville,  a  borough  having  nearly  12,000  inhabitants, 
and  go  from  there  to  the  state  camp  grounds  and  park  at  Valley 
Forge.  It  is  well  constructed  road,  about  two-thirds  of  which  is 
ballasted  with  stone.  Its  present  terminus  is  at  the  corner  of 
Nutts  Avenue  and  Main  Street,  on  the  southern  outskirts  of 
the  borough.  From  this  point  the  track  of  the  Pottstown  and 
Phoenixville  Railway  Company  runs  northward  upon  Main 
Street,  and  westward  upon  Bridge  Street,  through  the  center 
of  the  borough.  For  some  time  the  petitioner  had  a  traffic 
agreement  with  this  railway  for  the  use  of  the  track  from 
Nutts  Avenue  to  Bridge  Street,  but  it  led  to  disputes  over 
the  division  of  the  fares  and  the  use  of  the  track  and  was 
abandoned.  An  agreement  was  made  to  submit  these  disputes 
to  a  board  of  three  arbitrators,  but  those  arbitrators  failed 
to  follow  the  terms  of  the  agreement,  and  their  award  was  not 
accepted. 

An  ordinance  was  passed  by  the  council  of  the  borough  and 
approved  by  the  burgess,  June  11,  1914,  which  gave  permis- 
sion to  the  petitioner  to  construct  and  operate  a  single  track 
railway.  Beginning  at  the  terminus  of  the  company's  line  of 
railway  at  the  intersection  of  Nutts  Avenue  with  Main  Street 
and  extending  westwardly  on  Nutts  Avenue  to  its  intersection 
with  Gay  Street,  thence  northwardly  on  Gay  Street  to  its  in- 
tersection with  Church  Street,  thence  eastwardly  on  Church 
Street  to  its  intersection  with  Starr  Street,  thence  north- 
wardly on  Starr  Street  to  the  track  of  the  Pickering  Valley 
Railroad,  situated  on  the  south  side  of  Bridge  Street.  The 
other  terms  of  this  ordinance  appear  to  have  been  drawn  with 
sufficient  care  for  the  interests  of  the  borough.  The  proposed 
route  passes  the  hospital,  six  schools,  seven  or  eight  churches, 
comes  approximately  near  the  cementery  and  the  station  of  the 
Pennsylvania  Railroad,  and  would  to  a  certain  extent  accom- 
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Petition  of  Phoenjxville,  Valley  Forge  and  Strafford  Electric  Ry.  Co. 
modate  the  persons  who  may  wish  to  go  to  any  of  them.  Its 
terminus  is  within  about  a  block  of  the  depot  of  the  Philadel- 
phia and  Reading  Railway,  and  as  near  to  that  depot  as  under 
existing  conditions  is  feasible.  The  route  was  selected  by  the 
council  of  the  borough  and  met  the  approve  of  nine  of  the 
twelve  councilmen.  The  commission  in  determining  questions 
which  affect  the  interests  of  municipalities,  gives  much  weight 
^o  the  conclusions  reached  by  their  official  representatives 
charged  with  the  duty  of  protecting  these  interests.  The  evi- 
dence is  to  the  effect  that  those  of  the  citizens  who  favor,  the 
approval  of  the  ordinance  largely  preponderate  over  those  in 
Opposition.  This  route  crosses  the  track  of  the  Pottstown  aiid 
Phccnixville  Railway  at  Nutts  Avenue  and  Main  Street  and 
at  Church  and  Main  Streets,  and  at  the  latter  runs  along  the 
crest  of  an  elevation  toward  and  from  which  to  the  northward 
the  cars  of  the  protesting  railway  company  must  ascend  and 
descend!  If,  however,  public  service  is  to  be  rendered,  it  is 
impossible  to  overcome  all  of  the  disadvantages  which  topt^- 
raphy  presents.  In  the  view  of  the  commission,  much  of  the 
difficulty  can  be  obviated  by  making  it  a  condition  of  approval 
of  the  ordinance,  that-all  of  the  cars  of  the  petitioner  shall 
come  to  a  full  stop  oh  Church  Street  west  of  Main  Street 
before  crossing.  A  number,  of  citizens  filed  remoristrances 
upon  the  ground  of  a  lack  of  public  necessity  for  the  proposed 
extension,  but  it  is  the  opinion  of  the  commission  that  the 
railway,  if  so  extended,  will  serve  the  needs  of  many  of  the 
people  of  Phccnixville,  residing  upon  Nutts  Avenue,  Gay 
Street  and  the  western  part  of  the  borough  in  getting  to  the 
depot  of  the  Philadelphia  and  Reading  Railway  C(»npany,  as 
well  as  visitors  to  the  Valley  Forge  Park  and  those  living  in 
the  intervening  territory. 

This  accommodation  cannot  be  so  well  given  by  using  the 
tracks  of  the  Pottstown  and  Phccnixville  Railway  Company 
from  Nutts  Avenue  to  Bridge  Street.  The  plan  and  evidence 
submitted  are  both  imperfect  in  failing  to  show  the  exact  dis- 
tance from  Starr  Street  to  the  depot  of  the  Philadelphia  and 
Reading  Railway  Company,  the  width  of  Starr  Street,  and 
the  distance  from  Starr  Street  to  Main  Street  upon  Bridge 
Street,  but  the  last  named  distance  covers  a  long  block  and  is 
quite  considerable. 

--  An  order  will,  therefore,  be  issued,  approving  said  ordi- 
nance contract,  such  approval  to  be  evidenced  by  a  certificate 
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of  public  convenience,  and  also  requiring  that  the  cars  of  the 
PhcenixviUe,  Valley  Forge  and  Strafford  Electric  Railway 
Company  shall  come  to  a  full  stop  on  Church  Street,  west  of 
Main  Street,  before  crossing  the  tracks  of  the  Pottstown  and 
PhcenixviUe  Railway  Company. 

ORDER. 

This  case  being  at  issue  upon  petition  and  answer  filed,  and 
having  been  duly  heard  and  submitted  to  the  parties,  and  full 
investigation  of  the  matters  and  things  involved  having  been 
had,  and  the  commission  having,  on  the  date  hereof,  made 
and  filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof : 

Now,  to  wit,  October  9,  1914,  it  is  ordered:  (i)  That  a 
certificate  of  public  convenience  be  issued  evidencing  the  com- 
mission's approval  of  said  ordinance  contract,  (2)  That  all 
cars  of  the  PhcenixviUe,  Valley  Forge  and  Strafford  Electric 
Railway  Company  shall  come  to  a  full  stop  on  Church  Street, 
West  of  Main  Street,  before  crossing  the  tracks  of  the  Potts- 
town and  PhcenixviUe  Railway  Company. 


In  Re  Petition  op  the  Borough  op  Gettysburg  for  Ap- 
pRovAi,  OP  THE  Construction  and  Operation  of  an  Elec- 
tric Plant  for  Lighting  the  Streets  of  the  Said  Bor- 
ough. 
Boroughs — Power  of  Borough  to  Cottslnict  and  Operate  Elec- 
tric Light  Plant  for  the  Purpose  of  Lighting  its  Streets — 
Act  of  July  26,  1913. 

The  petitioner  requested  a  certificate  of  public  convenience  evidenc- 
ing the  commission's  approval  of  the  construction  and  operation  by 
the  said  petitioner  of  an  electric  light  plant  for  the  purpose  of  supply- 
ing electricity  for  lighting  the  streets,  highways,  etc.,  of  the  borough 
of  Gettysburg,  "if  such  a  certificate  is  necessary  and  required  by  the 
public  service  company  law." 

WWrf— That  the  proviso  in  Section  i  of  Article  I  of  the  act  of  as- 
sembly approved  July  26th,  1913,  known  as  the  Public  Service  Com- 
pany law,  exempts  a  municipality  in  the  construction  and  operation 
of  an  electric  plant  for  supplying  electricity  for  lighting  its  streets,  and 
not  for  sale  to  others,  from  the  provinons  of  Article  III,  Section  3 
(d),  of  said  act  of  assembly. 
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In  re  Petition  of  the  Borough  of  Gettysburg. 
Public  Service  Commission,  No.  298.    Application  Docket. 
By  the  Commission,  December  4,  1914. 

The  borough  of  Gettysburg  filed  a  petition  praying  for  a 
certificate  of  public  convenience  evidencing  the  commission's 
approval  of  the  construction  and  operation  by  the  said  borough 
of  an  electric  light  plant  for  the  purpose  of  supplying  elec- 
tricity for  lighting  the  streets,  alleys,  highways,  and  other  pub- 
lic places  within  the  borough,  "if  such  a  certificate  is  necessary 
and  required  by  the  Public  Service  Company  Law."  A  pro- 
test was  entered  by  the  Gettysburg  Light  Company  and  a 
hearing,  at  which  both  the  petitioner  and  respondent  were  rep- 
resented by  counsel,  was  held  on  November  4th,  to  determine 
the  preliminary  question  of  the  necessity  of  the  borough  to  ob- 
tain the  approval  of  the  commission  before  constructing  and 
operating  an  electric  light  plant  for  furnishing  electricity  to 
light  its  streets  and  not  for  sale  to  others. 

Article  lU,  section  3  (d)  of  the  act  of  assembly,  approved 
July  26,  1913,  provides: 

"Upon  the  approval  of  the  commission,  evidenced  by  its 
certificate  of  public  convenience,  first  had  and  obtained,  and 
not  otherwise,  it  shall  be  lawful  for  any  municipal  corporation 
to  acquire,  construct,  or  begin  to  operate  any  plant,  equipment 
or  other  facilities  for  rendering  or  furnishing  to  the  public 
of  any  service  of  the  kind  or  character  already  being  rendered 
or  furnished  by  any  public  service  company  within  the  mu- 
nicipality." 

It  is  contended  by  the  petitioner  in  this  proceeding  that 
the  borough  of  Gettysburg,  as  shown  by  the  ordinance  enacted 
on  August  26,  1914,  a  copy  of  which  is  attached  to  the  petition, 
does  not  intend  nor  has  it  the  power  under  said  ordinance  to 
furnish  electricity  to  the  public,  but  simply  for  its  own  use  in 
lighting  the  streets  and  highways,  and  for  this  reason  comes 
within  the  terms  of  the  proviso  contained  in  section  i  of  ar- 
ticle I  of  the  Public  Service  Company  Law,  which  reads  as 
follows : 

"That  none  of  the  provisions  of  this  act  shall  apply  to  the 
generation,  transmission  or  distribution  of  electricity;  to  the 
manufacture  or  distribution  of  gas;  to  the  furnishing  or  dis- 
tribution of  water;  or  to  the  production,  delivery  or  furnish- 
ing of  steam,  or  any  other  substance  for  heat  or  power  by  a 
producer  who  is  not  otherwise  a  public  service  company,  for 
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In  re  Petition  of  the  Borough  of  Gettysburg, 
the  sole  use  ot  such  producer,  or  for  the  use  of  tenants  of  such 
producer,  and  not  for  sale  to  others," 

The  purpose  of  this  proviso,  as  so  clearly  appears  from  the 
language  used,  was  to  exetnpt  from  every  and  all  of  the  pro- 
visions of  the  act,  a  producer,  not  otherwise  a  public  service 
company,  who  furnishes  electricity,  gas,  water,  etc.,  for  his 
own  use  and  not  for  sale  to  others.  The  borough  in  this  case 
can  not  be  considered,  "otherwise  a  public  service  company" 
for  the  reason  that  in  the  definition  of  the  term  "public  service 
company"  (Sec.  i,  Art.  I)  no  mention  is  made  of  a  munici- 
pality. 

The  borough  of  Gettysburg  as  well  as  every  other  customer 
of  the  Gettysburg  Light  Company  has  the  right,  in  the  absence 
of  a  contract,  to  discontinue  the  service  furnished  by  the  said 
light  company,  and  to  light  its  streets  by  means  of  candles,  oil 
or  acetylene  gas.  No  power  exists  in  this  commission  to  com- 
pel the  borough  to  take  the  service  furnished  by  the  light  com- 
pany, nor  can  it  determine  where  the  borough  shall  buy  the 
candles,  oil,  or  how  obtain  the  acetylene  gas  it  might  desire  to 
use  for  lighting  its  streets.  We  can  see  no  distinction  between 
a  municipality  generating  its  own  electricity  for  lighting  its 
streets  and  making  candles  or  acetylene  gas  for  the  same  pur- 
pose. 

The  courts  have  recognized  a  clear  distinction  between  the 
rights  under  which  a  municipality  furnishes  electricity  for 
its  own  use  and  where  in  addition  furnishes  it  to  the  public. 
In  the  first  instance  it  is  exercising  a  governmental  ftmction 
and  in  the  latter  is  engaged  in  a  business.  The  purpose  of 
article  III,  section  3  (d)  of  the  act  was  to  prevent  a  munici- 
pality, without  first  securing  the  approval  of  the  commis- 
sion, from  engaging  in  a  business  which  would  compete  with 
a  public  service  company  furnishing  like  service  in  the  munici- 
pality, and  not  to  interfere  with  a  truly  governmental  func- 
tion of  the  municipality. 

We  are  of  the  opinion  that  the  proviso  in  section  i  of 
article  I  of  the  Public  Service  Company  Law  clearly  exempts 
the  borough  of  Gettysburg  in  the  construction  and  operation 
of  an  electric  light  plant  for  supplying  electricity,  for  lighting 
its  streets  and  not  for  sale  to  others  from  the  provisions  of 
article  III,  section  3  (d)  of  said  act  of  assembly.  To  hold  a 
contrary  opinion  would  mean  that  no  municipality  in  the 
state  of  Pennsylvania,  without  first  securing  the  approval  of 
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In  re  Petition  of  the  Borough  of  Gettysburg, 
the  commission,  could  install  its  own  stoves  or  heat  [dant  iti 
its  municipal  buildings,  if  a  corporation  were  at  the  time  fur- 
nishing  heat  to  the  citizens  and  to  the  public  buildings  in  the 
municipality.  This  certainly  was  not  the  intention  of  the  legis- 
lature. 

An  order  will  therefore  be  entered  dismissing  the  petition 
for  lack  of  jurisdiction. 

ORDER. 

This  case  being  at  issue  upon  petition  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  commission  having,  on  the  date  hereof 
made  and  filed  of  record  a  report,  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby  re- 
ferred to  and  made  a  part  hereof : 

Now,  to  wit,  December  4,  1914,  it  is  ordered:  That  the 
petition  be  and  the  same  is  hereby  di-smissed. 
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Solomon  C.  Brikser  vs.  Harry  R.  Brinser,  Howard  W. 
Bausman  and  Albert  L.  Foltz,  Trading  and  doing 

BUSINESS  AS  THE  BRINSER    MiI.LING      A^'D      FeED     COM- 
PANY     OF      MiDDLETOWN,    PA. 

Trade  names— Similarily  of  advertisement  of  manufaclured 
productions—Misleading  advertisement— Injunction. 

Generally  speaking,  a  man  has  a  right  to  use  his  own  name  In 
connection  with  his  business  or  trade  or  the  product  which  he 
manufactures.  But  he  has  no  right  to  use  It  In  such  a  way  as  to 
mislead  the  public  to  the  Injury  at  another  of  the  same  name  en- 
gaged In  the  same  kind  of  business. 

If  a  personal  name  Is  used  as  a  trade  name  in  such  manner  that 
the  public  is  lead  to  believe  that  the  product  sold  under  it  Is  the 
product  of  another  of  the  same  name,  the  manner  of  using  it  must 
be  changed  so  as  to  obviate  the  mistake. 

Bill  in  equity  for  an  injunction,  C.  P.  Dauphin  County, 
No.  518,  Equity  Docket. 

Fox  y  Geyer  for  plaintiff. 

Charles  H.  Bergner  for  defendant. 

KuNKEL,   P.  J.,  December  31,   1914: 

This  is  a  bill  filed  by  the  plaintiff  to  enjoin  the  defendants 
from  making  or  selling  under  any  name  corn  meal  mane 
after  his  secret  process,  from  imparting  the  secret  process 
to  others  and  from  unfairly  competing  with  him  in  trade. 
The  facts  of  the  case  have  been  specifically  found  by  us  in 
the  answers  to  the  requests  for  finding  of  facts  submitted 
by  both  the  plaintiff  and  the  defendants.  The  salient  fact.5 
are  as  follows : 

The  plaintiff  has  been  engaged  since  1878  in  manufactur- 
ing and  selling  corn  meal,  and  during  that  time  has  buih 
up  for  himself  an  extensive  and  profitable  business.  His 
product  was  put  up  for  sale  in  packages  on  the  wrappers  of 
which  he  advertised,  "Standard  Corn  Meal.  Manufactured 
by  S.  C.  Brinser,  Middletown,  Pa."  Afterwards,  in  the  year 
1913,  when  lie  learned  that  the  defendantswere  about  to  sell 
a  product  called  after  his  name,  he  made  the  change  in  the 
advertisement  to  "Brinser's  Best  Standard  Corn  Meal,  Ma- 
nufactured by  S.  C.  Brinser,  Middletown.  Pa.,"  his  pro- 
dtict  having  been  popularly  and  generally  known  to  the 
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trade  therefore  as  "Brinser's  Corn  Meal,"  Plaintiff's  post 
office  address,  as  well  as  his  shipping  poJnb,  was  at  all  times 
Middletown,  Pa. 

The  defendants  are  partners  trading  and  doing  busine^i 
as  the  Brinser  Milling  and  Feed  Company  of  Middletown, 
Pa.  Harry  R.  Brinser,  one  of  the  partners,  is  the  son  of  the 
plaintiff  and  for  many  years  was  employed  and  assisted  in 
his  father's  business  in  the  manufacture  of  corn  meal.  Sub- 
sequently he  left  his  father's  employment  and  formed  the 
partnership  with  the  other  defendants  under  the  name  and 
style  of  the  Brinser  Milling  and  Feed  Company  of  Middle- 
town,  Pa.  This  partnership  engaged  in  the  manufacture  of 
corn  meal,  putting  up  their  product  in  packages  similar  in 
sizes  to  the  packages  of  the  plaintiff,  made  of  paper  similar 
to  that  used  by  the  plaintiff  for  his  containers  or  sacks,  and 
advertising  on  the  wrappers  thereof  the  product  as  "The 
Brinser  Golden  Leader  Corn  Meal,"  "Manufactured  by  the 
Brinser  Milling  and  Feed  Company,  Middletown,  Pa.,"  the 
name  "Brinser"  being  printed  in  large  letters  three  time  in 
the  advertisement.  The  product  was  placed  by  thij 
method  upon  the  market,  and  the  testimony  shows  that 
dealers  and  consumers  purchased  it  mistaking  it  for  the 
product  of  the  plaintiff. 

The  allegations  in  the  bill  that  Ihe  plaintiff  communi- 
cated ftnd  i.iiliiiiili  il  to-^iarry  R.  Brinser,  his  son,  while  in 
his  employ,  his  trade  secret  or  secret  process  of  manufactur- 
ing corn  meal,  and  that  the  son  after  he  left  his  employ  dis- 
closed this  secret  to  the  defendant  partnership  and  its  mem- 
bers, and  that  they  were  manufacturing  their  product  in 
accordance  with  this  secret  process,  are  not  supported  by 
the  testimony. 

The  only  question  therefore  in  the  case  is,  whether  there 
is  such  a  similarity  between  the  packages  in  which  the 
plaintiff  and  the  defendant  company  placed  their  goods 
upon  the  market  and  the  advertisements  printed  thereon, 
as  to  mislead  and  deceive  consumers  and  dealers  respecting 
the  origin  of  the  manufacture;  in  other  wordsi,  whether  the 
method  adopted  by  the  defendants  of  placing  their  goods 
upon  the  market  is  such  as  to  lead  consumers  and  dealers 
to  mistake  them  for  the  plaintiff's  product.  This  question 
is  to  be  decided  by  a  comparison  of  the  packages  and  of  the 
advertisements  thereon  and  by  the  other  evidence  in  the 
case,  especially  that  relating  to  the  designation  under  which 
the  plaintiff's  product  was  commonly  known  to  the  trade. 
The  packages  are  of  the  same  sizes,  sold  for  the  same  prices 
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and  mad«  of  the  same  paper.  The  one  contains  the  adver- 
tisement, "Brinser's  Best  Standard  Corn  Meal,  Manufact- 
ured by  S.  C.  Brinser,  Middletown,  Pa.;"  the  other,  "The 
Brinser  Golden  Leader  Corn  Meal,"  "Manufactured  by  the 
Brinser  Milling  and  Feed  Company;  Mill  Street,  Middle- 
town,  Pa."  Plaintiff's  product  is  declared  to  be  "ground 
and  kilndried  by  a  patent  process."  The  defendants  declare 
that  "the  corn  is  cooked,  dried  and  roasted  before  it  is  con- 
verted into  meal  by  a  new  and  patented  process,"  The 
plaintiff's  advertisenient  contains  some  doggerel,  setting 
forth  that  the  standard  corn  meal  is  the  best  and  praising 
its  peculiar  qualities.  The  defendants'  contains  some 
rhyming  lines  to  like  effect.  On  the  plaintiff's  package  is 
printed  a  picture  of  himself,  with  a  receipt  for  using  the 
meal ;  and  the  defendants'  advertisement  contains  the  name 
"Brinser"  in  four  places,  in  three  of  which  it  is  printed  in 
large  type.  The  similarity  of  the  packages  as  to  size,  price 
and  paper  might  not  necessarily  mislead,  but  when  there 
are  added  to  these  points  of  similarity  the  similar  claim  re- 
specting a  patent  process  and  th?  use  of  the  name  "Brinser" 
and  of  the  address  Middletown,  Pa.,  and  it  is  remembered 
that  the  plaintiff's  meal  or  product  was  known  in  the  trade 
among  dealers  and  consumers  as  "Brinser's  Corn  Meal," 
manufactured  at  "Middletown,  Pa.,"  the  defendants  adver- 
tisement on  the  package  containing  their  product,  we  art 
of  the  opinion  tends  to  mislead  and  to  deceive.  As  a  matter 
of  fact  the  testimony  shows  that  it  not  only  tended  to  mis- 
lead and  deceive  but  actually  did  mislead  and  deceive. 

The  similarity  being  such  as  to  mislead,  the  law  of  the 
case,  we  think,  is  plain.  "The  general  rule  is  that  anything 
done  by  a  rival  in  the  same  business,  by  imitation  or  other- 
wise, designed  or  calculated  to  mislead  the  public  in  the 
belief  that  in  buying  the  product  offered  by  him  for  sale 
they  were  buying  the  product  of  another  manufacturer,  is 
in  fraud  of  that  other's  rights,  and  will  afford  just  ground 
for  equitable  inteference."  Cigar  Mfg.  Co.,  vs.  Cigar  Co., 
222  Pa.  116.  It  is  true,  as  argued  by  counsel  for  the  defen- 
dants, that  the  defendant,  Harry  R.  Brinser,  has  a  right  gen- 
erally speaking  to  use  his  own  name  in  connection  with  his 
business  or  trade  for  the  product  which  he,  manufactures 
and  that  the  partnership  of  which  he  is  a  member  with  his 
permission  has  the  right  to  use  his  name,  but  he  has  no  right 
nor  has  the  partnership  a  right,  to  use  his  name  in  such  a 
way  as  to  mislead  the  public  to  the  plaintiff's  injury  as  to 
the  source  and  identity  of  the  product  which  is  manufact- 
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ured.  If  the  name  is  so  used  and  the  public  is  deceived  or 
led  to  believe  that  the  product  is  that  of  another,  the  manner 
of  using  it  must  be  chtmged  so  as  to  obviate  such  a  mistake. 
In  White  vs.  Trowbridge,  216  Pa.  II,  it  is  said  :  "So  long  as 
the  defendant  does  not  attempt  to  sell  his  goods  as  those  of 
the  old  firm,  or  represent  that  his  business  is  a  continuation 
of  the  old  firm,  he  is  at  liberty  to  engage  under  his  own 
name,  honestly  and  in  good  faith,  in  the  same  line  of  busi- 
ness and  in  the  same  locality."  However,  "The  right  to 
use  a  personal  name  in  business,  even  one's  own,  is  subject 
to  the  general  rules  in  regard  to  unfair  competition.  A 
man  must  use  his  own  name  honestly  and  not  as  a  means 
of  pirating  upon  the  good-will  and  reputation  of  a  rival  by 
passing  off  his  goods  or  business  as  the  goods  or  business 
of  his  rival  who  gave  the  name  its  reputation  and  value. 
No  one  will  be  permitted  to  use  even  his  own  name  with  the 
fraudulent  intention  of  appropriating  the  good-will  of  a 
business  established  and  built  up  by  another  person  of  the 
same  name.  While  the  use  of  one's  own  name  cannot  be 
absolutely  enjoined,  nevertheless  the  manner  of  using  it 
may  be  regulated  by  injunction.  "•"•••  Where 
a  personal  name  has  become  the  trade-name  for  particnlar 
goods,  another  person  of  the  same  or  similar  name  may  not 
use  such  name  as  the  trade-name  for  similar  goods,  or  in 
such  a  way  as  to  cause  his  goods  to  be  known  and  called  for 
in  the  market  by  the  same  name  as  his  rival's  goods  are  al- 
ready known  to,  and  called  for  by,  the  purchasing  public," 
38  Cyc.  809.  We  are  of  the  opinion  that  the  advertisement 
adopted  and  used  t5y  the  defendants  for  placing  their  pro- 
duct upon  the  market  is  misleading  and  calculated  to  cause 
it  to  be  mistaken  for  the  product  of  the  plaintiff.  The 
method  they  have  adopted  amonnts  to  unfair  competition 
and  plaintiff  is  entitled  to  an  injunction.  A  decree  may  be 
prepared  by  counsel  in  accordance  with  the  views  herein 
expressed. 


COMMON"WE.\LTH    VS.   AtHENS   GeORGE. 

Places  of  amusement—Discrimination    on    account  of   race  or 
color— Jet  of  May  IQ,  i88j. 

The  owner,  lessee  or  maniiEer  ot  a  plai%  of  public  amusement 
cannot  discriminate  In  tbe  seating  ot  his  patrons,  on  account  of 
race  or  color. 
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Motion  for  new  trial  and  in  arrest  of  judgment.  Quarter 
Sessions  of  Dauphin  County,  No.  80.     March  Sessions  1913. 

Michael  E.  Siroup,  District  Attorney,  Frank  B.  Wicker- 
sham  and  J.  C.  Funk  for  Commonwealth. 

fF.  M.  Hargest,  Fox  y  Geyer  for  defendant. 

McCarrell,  J.,  December  31,  1914: 

The  defendant  was  duly  convicted  for  a  violation  of  the 
Act  of  May  19th.  1887,  P.  L.  130,  entitled  "An  Act  to  pro- 
vide civil  rights  for  all  people,  regardless  of  race  or  color." 
The  first  and  only  section  of  the  Act  is  as  follows : — 

"That  any  person,  company  or  corporation,  be- 
ing owner,  lessee  or  manager  of  any  restaurant, 
hotel,  railroad,  street  railway,  omnibus  line,  theatre, 
concert,  hall  or  place  of  entertainment,  or  amuse- 
ment, who  shall  refuse  to  accommodate,  convey 
or  admit  any  person  or  persons  on  account  of  race 
or  color  over  their  lines,  or  into  their  hotel,  or  rest- 
aurant, theatre,  concert,  hall  or  place  of  amuse- 
ment, shall,  upon  conviction  thereof,  be  guilty  of 
a  misdemeanor,  and  be  punished  by  a  tine  not  less 
than  fifty  dollors  nor  more  than  one  hundred  doll- 
ars," 
The  uncontradicted  evidence  showed  that  the  defendant 
was  the  owner,  lessee  or  manager  of  a  place  of  entertain- 
ment or  amusement,  in  which  moving  pictures  were  ex- 
hibited and  that  he  posted  upon  the  window  of  the  ticket 
office  the  following  notice: — 

■'The  Balcony  of  this  theatre  is  provided  for  our 
colored  patrons.     If  you  do  not  desire  to  sit  in  the 
balcony  do  not  purchase  tickets  as  they  will  not 
be  honored  in  any  other  section  of  the  theatre." 
The  prosecutor,  accompanied  by  another  colored  gentle- 
man, purchased  two  tickets  of  admission  and  were  about 
to  enter  the  6rst  floor  of  the  place  of  entertainment  when 
they  were  informed  by  the  defendant  that  they  could  not 
be  accommodated  there  but  must  go  to  the  balcony.     There 
were  a  number  of  unoccupied  seats  on  the  first  floor  witii 
which  the  defendant  refused  to  accommodate  the  prosecutor 
and  his  friend.     The  jury  has  found  that  this  refusal  was 
because  of  the  race  or  color  of  the  persons  to  whom  this 
accommodation  was  refused.     The  case  is  now  before  us 
upon  defendant's  motion  in  arrest  of  judgment  and  for  a 
new  trial.     No   reasons   are   specifically  assigned   for   the 
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granting  of  a  new  trial,  but  it  is  contended  that  judgment 
should  be  arrested  for  various  reasons  set  forth  in  points 
submitted  at  the  trial,  alleging  the  unconstituionahty  of  the 
Act.  and  the  right  of  the  defendant,  as  the  manager  of  a 
place  of  amusement,  to  admit  only  those  whom  he  chooses 
to  admit.  The  first,  second  and  third  points  which  were 
reserved  at  the  trial  assert  that  the  proprietor  of  the  theatre 
or  place  of  amusement  has  the  right,  being  engaged  in  a 
purely  private  business,  to  refuse  admission  to  any  one 
whom  he  does  not  wish  to  admit,  and  that  if  admitted,  the 
person  so  admitted  may  be  accommodated  with  any  seat 
which  the  manager,  for  reasons  satisfactory  to  himself  may 
see  fit  to  assign  him.  If  there  were  no  statute  regulating 
the  conduct  of  the  owners  or  managers  of  places  of  enter- 
tainment the  legal  proposition  contained  in  these  points 
might  perhaps  be  affirmed,  but  when  a  citizen  chooses  to 
open  a  place  of  entertainment  or  amusement  and  invites  the 
general  public  to  attend,  he  is  bound  by  the  existing  statues 
regulating  admissions  to  and  accommodations  therein. 

In  Munn  vs.  State  of  Illinois,  94  U.  S.  113,  (24  L.  Ed.  17) 
Chief  Justice  Waite  thus  states  the  well  settled  doctrine; — 
"Looking  then  to  the  common  law  from  whence 
came  the   right   which   the   Constitution   protects 
we  find  that  when  private  property  is  affected  with 
a  public  interest,  it  ceases  to  be  juris  privati  only. 
This  was  considered  by  Lord  Chief  Justice  Hale 
more  than  two  hundred  years  ago  in  his  treatise 
de  portus  maris,  1  Hrg.  L.  Tr.  78,  and  has  been  ac- 
cepted without  objection  as  an  essential  element 
in  the  law  of  property  ever  since.     Property  does 
become  clothed  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  consequence  and 
affect  the  community  at  large.     When,  therefore, 
one  devotes  his  property  to  a  use  in  which  the  pub- 
lic has  an  interest,  he  in  effect  grants  to  the  public 
an  interest  in  that  use  and  must  submit  to  be  con- 
trolled by  the  public  for  the  common  good  to  the 
extent  of  the  interest  he  has  thus  created.     He  may 
withdraw  his  grant  by  discontinuing  the  usCl  but 
so  long  as  he  maintains  the  use  he  must  submit 
to  the  control." 
In  considering  a  similar  legislative  act  the  New  York 
Court  of  Appeals  in  the  case  of  New  York  vs.  King,  1  L.  R. 
A,  293,  uses  the  following  language: — 
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"In  considering  whether  the  enactment  •     *     " 
"     "     "     transcends   legislative   power,   it   is   im- 
portant to  have  in  mind  the  purpose  of  the  enact- 
ment.   It  cannot  be  doubted  that  it  was  enacted 
with  special  reference  to  citizens  of  African  des- 
cent; nor  is  there  any  doubt  that  the  policy  which 
dictated  the  legislation  was  to  secure  to  such  per- 
sons equal  rights  with  white  persons  to  the  facili- 
ties   furnished   by   carriersi    innkeepers,    theatres, 
'  schools,   and   places   of   public   amusement.     The 
race  prejudice  against  persons  of  color,  which  had 
its  root  in  part  at  least  in  the  system  of  slavery,  was 
by  no  means  extinguished  when  the  slaves  became 
freemen  and  citizens.     But  this  great  act  of  justice 
towards  an  oppressed  and  enslaved  people  imposed 
upon   the   nation   ^reat   responsibilities.     •     *     " 
•     *     "     Both  justice  and  the  public  interest  con- 
cur in  a  policy  which  shall  elevate  them  as  individ- 
uals, and  relieve  them  from  oppression  or  degrad- 
ing discrimination,  and  which  shall  encourage  and 
cultivate  a  spirit  which  will  make  them  self-re- 
specting,  contented   and   loyal   citizens   and   give 
them  a  fair  chance  in  the  struggle  of  life,  weighted, 
as  they  are  at  best,  with  so  many  disadvantages. 
It  is  evident  that  to  exclude  colored  people  from 
places  of  public  resort  on  account  of  their  race  is 
to  fix  upon  them  a  brand  of  inferiority,  and  tends 
to  fix'  their  position  as  a  servile  and   dependent 
people.     ••••••     But  the  law  in  quest- 
ion simply  insures  to  colored  citizens  the  right  to 
admission,  on  equal  terms  with  others,  to  public 
resorts,  and  to  equal  enjoyment  of  privileges  of  a 
quasi-public  character.     The  law  in  question  can- 
not be  set  aside,  then,  because  it  has  no  basis  in 
the  public  interest,  and  the  promotion  of  the  pub- 
He  good  is  the  main  purpose  for  which  the  police 
power  may  be  exerted;  and  whether  in  a  given 
case  it  shall  be  exerted  or  not,  the  Legislature  is  the 
sole  judge,  and  a  law  will  not  be  held  invalid  be- 
cause in  the  judgment  of  a  court  its  enactment  was 
inexpedient     or    unwise     ••••••     The 

business  of  conducting  a  theatre  or  place  of  amuse- 
ment is  also  a  private  business  in  which  anyone  may 
eneaee.  in  the  absence  of  any  statute  or  ordinance. 
But  it  has  been  the  practice  which  has  passed  un- 
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challenged,    for   the   Legislature   to   confer   upon 
municipalities  the  power  to  regulate  by  ordinance 
the  licensing  of  theatres  and  shows,  and  to  enforce 
restrictions  relating  to  such  places  in  the  public  in- 
terest; and  no  one  claims  that  such  statutes  are  an 
invasion    of    the    right    of    liberty    or    property 
guaranteed     by     the     Constitution.     •     "     *     • 
•     "     In  the  judgment  of  the  Legislature  the  pub- 
lic had  an  interest  to  prevent  race  discrimination 
between  citizens  on  the  part  of  persons  maintain- 
ing places  of  public  amusement,  and  the  quasi  pub- 
lic use  to  which  the  owner  of  such  a  place  devoted 
his  property  gives  the  Legislature  a  right  to  inter- 
fere," 
The   City  of   Harrisburg   has   been   given   authority   to 
regulate    theatres   and    places    of   entertainment    and    has 
exercised  it  by  the  passage  of  ordinances  regulating  the 
business  conducted  by  the  defendant. 

The  validity  of  the  New  York  statute  was  sustained  in 
New  York  vs.  King,  supra,  and  similar  statutes  were  held 
to  be  valid  in  Donnetl  vs.  State,  48  Missouri  661 ;  Joseph 
vs.  Bridwell,  28  La.  Annual  382. 

In  Ferguson  vs.  Gies,  9  L.  R.  A.  589,  the  Supreme  Court 
of  Michigan  held  a  similar  statute  as  to  accommodations 
at  a  restaurant  to  be  a  proper  exercise  of  legislative  power 
The  statute  now  under  consideration  was  considered  by 
this  court  in  the  matter  of  Russ's  Application,  20  Co.  Ct. 
Rps.  511.  Objection  to  the  renewal  of  a  hotel  license  was 
made  upon  the  ground  that  the  licensee  had  descriminated 
against  the  colored  race  with  respect  to  the  accommoda- 
tions at  his  hotel.  Judges  Simonton  and  McPherson  in 
passing  upon  the  question  raised  said: — 

"A  sober,  respectable  and  well  behaved  colored 
man  or  women  is  entitled  under  the  law  of  Penn- 
sylvania to  be  received  in  any  house  of  entertain- 
ment and  to  be  treated  in  the  same  manner  as  any 
other  guest.  It  is  time  that  race  discrimination 
ceased  in  this  state.  So  far  as  legislation  can  aid 
in  accomplishing  this  desirable  end  in  licensed 
houses,  the  law  is  now  sufficient;  nothing  more  is 
needed  than  to  enforce  the  statute;  and  this  it  is 
our  intention  to  do.  Within  the  jurisdiction  of 
this  court  our  plain  duty  is  to  protect  the  colored 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS  45 

Commonwealth  vs.  Atheae  George 

citizen  who  in  good  faith  asks  from  the  keeper  of 
a  licensed  house  the  same  treatment  that  other 
guests  receive." 
As   the   statute   refers   to   places   of   entertainment   and 
amusement  as  well  as  hotels,  this  language  is  particularly 
applicable  and  is  equivalent  to  a  declaration  that  no  citizen 
may  be  denied  equal  accommodation  at  a  place  of  amuse- 
ment or  entertainment  within  this  Commonwealth  on  ac- 
connt  of  race  or  color. 

Counsel  for  defendant  contend  that  the  words,  "accom- 
modate, convey  or  admit"  are  to  be  separately  applied 
to  restaurants,  hotels,  railroads,  theatres,  concert,  halls  or 
places  of  entertainment  or  amusement.  They  suggest  that 
the  word  "accommodate"  applies  exclusively  to  restau- 
rants and  hotels,  that  the  word  "convey"  applies  only  to 
railroads  and  omnibus  lines,  and  all  that  the  proprietor  or 
manager  of  a  place  of  amusement  is  required  to  do  by  the 
statute  is  to  admit.  We  cannot  assent  to  this  cgnstruction 
of  the  Act.  The  Act  is  entitled  "An  Act  to  provide  civil 
rights  for  all  people  regardless  of  race'  or  color."  The 
manifest  purpose  of  the  Act  is  to  confer  upon  all  persons 
without  regard  to  race  or  color  the  same  civil  rights,  and 
particularly  the  same  rights  on  transportation  lines  and 
vehicles,  at  restaurants  and' hotels,  and  at  all  places  of  en- 
tertainment or  amusement.  All  persons  are  to  be  conveyed 
by  transportation  lines  and  vehicles  without  regard  to  race 
or  color,  and  all  persons  are  to  be  admitted  to  hotels  and 
restaurants  and  all  places  of  entertainment  or  amusement 
and  accommodated  therein  without  any  distinction  of  race 
or  color.  The  Act  must  be  so  construed  as  to  carry  out 
its  manifest  purpose.  To  hold  that  the  mandate  of  the 
Act  is  fully  complied  with  by  admitting  colored  persons 
to  a  place  of  entertainment,  and  that  after  being  admitted 
they  can  be  accommodated  in  any  way  which  the  manager 
chooses  would  be  to  disregard  the  manifest  intention  of  the 
legislature.  All  persons  are  to  be  admitted  and  accommo- 
dated without  regard  to  race  or  color.  We  think  the  title 
to  the  Act  is  entirely  sufficient  to  cover  all  its  provisions. 
The  title  provides  "civil  rights  for  all  people  without  re- 
gard to  race  or  color"  and  certainly  gives  notice  of  the  legis- 
lative intent  and  sufficiently  informs  all  parties  interested 
as  to  the  contents  of  the  Act.  In  our  opinion  the  law  can- 
not be  declared  unconstitutional  because  of  any  alleged 
defect  in  the  title.  The  case  of  R.  R.  Co.  vs.  Miles,  55  Pa. 
209.  was  considered  and  decided  prior  to  the  passage  of  the 
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Act  of  March  22,  1867.  preventing  discrimination  by  rail- 
road companies,  as  also  long  before  the  passage  of  the  Act 
in  question  here.  The  principles  laid  down  by  Mr.  Justice 
Agnew  in  this  case  were  recognized  by  us  in  refusing  the 
points  submitted  by  the  defendant,  and  his  decision  indi- 
cates that  our  refusal  was  proper.  The  testimony  clearly 
showed  that  the  defendant  at  his  licensed  theatre  or  place 
of  amusement  did  discriminate  with  respect  to  the  ac- 
commodations which  he  furnished  on  the  ground  of  race  or 
color,  and  any  other  verdict  than  that  which  was  rendered 
would  have  been  in  plain  disregard  of  the  evidence.  We 
see  no  reason  for  granting  a  new  trial  nor  for  declaring  the 
Act  under  which  the  indictment  was  framed  as  unconsti- 
tutional or  invalid  in  any  way.  The  pending  motion  in 
arrest  of  judgment  and  for  a  new  trial  is  therefore  overruled 
and  the  District  Attorney  is  at  liberty  to  move  for  judg- 
ment upon  the  verdict  as  rendered. 

The  Act  of  May  19,  1887^  P.  L.  130.  is  constitutional. 
Motion  for  a  new  trial  and  in  arrest  of  judgment.  Quarter 
Sessions  of  Dauphin  County,  No.  80,  March  Sessions  1913. 


Robert  W.  Mehard,  et  al..  vs.  New  Wilmington  Water 
Supply  Company. 

JFaUr  Companies — RaUj — Valuation  of  Plant — Protection  of 
Source  of  Supply — Service. 

The  Complaloaat  aDeged  tbat  tbe  schedule  ol  rates  of  the  public 
service  company  were  unjust,  unreasonable  and  discriminatory;  and 
that  tbe  tacllltlea  and  service  were  not  adequate  or  sufficient  for 
tbe  accommodation  and  safety  of  the  public. 

Tbe  Company  agreed  to  discontinue  Its  present  schedule  of  rates 
and  post  and  flie  as  required  by  law,  a  new  scbedule  showing  tbe 
rntes  to  be  charged. 

Under  the  facts  as  shown  by  the  testimony  Introduced,  the  Com- 
iiilsBlon  orders  tbe  company  to  Install  certain  Improvements  and 
conduct  Its  business  In  accordance  with  certain  directions  contained 
In  tbe  report. 

Brecht,  Commissioner.  December  4,  1914 

Consumers  of  the  New  Wilmington  Water  Supply  Com- 
pany located  in  New  Wilmington,  Lawrence  County,  have 
filed  a  complaint  against  the  rates  and  service  of  the  afore- 
said Company,  alleging  that  the  rate  of  forty  cents  per 
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thousand  i^allons  for  patrons  who  use  25,000  gallons  ot  less 
a  quarter  is  unjust  and  unreasonable;  that  the  rule  in  the 
schedule  of  Respondent  which  provides  that  where  meters 
have  not  yet  been  installed  the  old  flat  rate  will  be  charged 
is  discriminatory  and  unjust,  inasmuch  as  no  provision  is 
made  for  the  installation  of  meters  and  no  reason  given  why 
meters  may  not  be  duly  installed ;  that  the  service  furnished 
and  maintained  by  Respondent  is  not  adequate  for  the  "ac- 
commodation and  safety"  of  its  patrons  and  the  public ;  that 
the  pipes  put  down  by  the  Company  are  in  some  instances 
too  small  for  the  proper  distribution  of  the  water  to  con- 
sumers ;  that  owing  to  the  numerous  dead  ends  in  the  dis- 
tribution system,  filthy  and  unwholesome  water  is  furnished 
at  certain  times ;  that  the  fire  plugs  used  by  the  Company 
are  not  of  standard  make  and  could  not  be  used  to  attach 
iron  couplings  in  the  event  of  a  fire  calling  for  outside  as- 
sistance; that  the  cesspool  of  the  Superintendent's  house  is 
within  fifty  feet  of  one  of  the  wells  from  which  water  is 
taken  into  the  reservoir;  that  the  surface  water,  on  account 
of  defective  appliances,  flows  into  the  reservoir,  contam- 
inating the  water  and  rendering  it  unfit  for  domestic  pur- 
poses. 

The  Respondent  in  his  answer  sets  forth  that  the  Com- 
pany has  not  tried  to  enforce  the  new  schednle  to  which 
Complainant  objects,  but  continued  during  the  current  year 
to  collect  for  water  at  the  old  rates  which  have  been  in  use 
practically  since  1893,  and  against  which  there  have  been  no 
objections  filed;  that  the  rates  of  the  new  schedule,  if  en- 
forced, would  not  have  yielded  sufficient  revenue  to  main- 
tain adequate  service  and  pay  a  reasonable  return  upon  the 
investment,  and  therefore  the  Company  does  not  oppose 
the  issuance  of  an  order  enjoining  the  use  of  the  new 
schedule,  but  petitions  to  be  permitted  to  withdraw  the 
schedule  in  question  and  to  be  allowed  to  continue 
charging  for  water  at  the  old  rates;  that  the  service  and 
facilities  of  the  Company  have  been  in  all  respects  reason- 
ably adequate  and  sufficient  for  the  accommodation  and 
safety  of  its  patrons  and  the  public;  that  the  Department  of 
Health  of  the  State  issued  a  decree,  dated  September  21, 
1914.  approving  the  quality  of  the  water  but  requiring  the 
Company  to  have  prepared  and  to  submit  to  that  Depart- 
ment for  approval,  plans  in  detail  for  the  extension  and 
improvement  of  its  reservoir  and  distribution  system;  that 
a  competent  engineer  has  been  engaged  to  prepare  the  afore- 
said plans  and  to  carry  into  effect  the  order  of  the  Depart- 
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ment  of  Health;  that  only  reasonable  time  is  requested  to 
prepare  these  plans  when  the  Company  will  submit  to  this 
Commission  details  of  the  proposed  improvements,  which 
it  is  believed  will  meet  all  the  criticisms  which  have  been 
directed  against  its  service;  and  that  in  the  meantime  it 
joins  in  the  prayer  of  the  petitioner  asking  for  the  disap- 
proval of  the  new  schedule  of  rates  filed  some  time  ago  with 
the  Public  ServiVe  {.""mmission. 

Complainant  according-ly  made  application  at  the  hearing 
for  permission  to  amend  his  complaint  against  rates  so  as  to 
apply  to  the  old  rates,  the  rates  that  are  now  charged  and 
collected,  and  that  were  in  effect  at  the  time  when  the 
complaint  was  fornially  made.  Permission  was  granted 
and  the  complaint  was  made  broad  enough  to  include  the 
old  rates. 

In  this  proceeding  the  petitioners  pray  that  Respondent 
be  required: 

(1)  To  amend  its  schedule  of  rates  and  regulations  to 
the  end  that  they  may  be  just,  reasonable  and  in  no  way 
discriminatory. 

(2)  To  supply  and  maintain  such  service  that  shall  in 
all  respects  be  reasonably  adequate  and  sufficient  for  the 
accommodation  and  safety  of  its  patrons  and  the  public. 

i'3)  To  improve  its  facilities  and  to  install  such  new 
facilities  as  will  remove  the  defects  complained  of  and 
correct  such  other  defects  as  may  appear  to  the  Commission. 

The  following  facts  are  taken  from  the  record  in  this  case; 
New  Wilmington  is  a  small  borough  of  about  800  people, 
and  the  seat  of  a  college  of  approximately  300  students. 
The  reservoir  of  Respondent  is  located  outside  of  the 
borough  limits  and  gets  its  supply  of  water  from  several 
wells  and  springs  within  a  distance  of  200  or  300  feet  from 
it.  The  capacity  of  the  reservoir  is  said  to  be  300,000 
gallons. 

The  water  is  supplied  from  the  reservoir  through  an  8- 
inch  main  and  distribnted  through  the  business  section  of 
the  town,  principally  in  8-inch  and  6-inch  pipes.  Outside 
of  that  area  'l-inch,  2-inch  and  l:J-inch  pines  are  used, 
although  on  some  streets  pipes  are  used  in  the  distribution 
system  that  are  only  1-inch  and  i  inch  in  diameter. 

About  50  or  60  feet  from  one  of  the  wells  used  in  supply- 
ing water  is  a  cesspool  connected  with  the  house  occupied 
by  the  Superintendent  of  the  Wafer  Company.  The  plum- 
ber of  the  borough  testified  that  he  considered  this  cesspool 
a  menace  to  the  health  of  the  town,  but  had  never  reported 
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it  to  the  local  Board  of  Health  or  to  the  Health  Department 
of  the  State,  nor  had  he  ever  heard  of  any  one  else  who  had 
made  complaint  against  St.  There  are  times  when  the  water  ■ 
is  not  fit  for  domestic  consumptioni.  because  of  its  oifen- 
sive  odor  and  bad  taste.  .This  is  found  to  be  the  case  in 
the  Spring  of  the  year  after  the  snow  melts,  after  very 
heavy  rains,  and  after  the  sewers  of  the  town  are  flushed. 
Some  of  this  trouble  is  also  ascribed  to  the  number  of  dead 
ends  found  in  the  distributing  system  and  the  poor  circula- 
tion of  the  water  resulting  therefrom.  No  complaints  were 
ever  filed  with  the  company  on  account  of  the  poor  quality 
of  the  water  except  in  the  Spring  of  1914,  when  a  very  high 
freshet  carried  surface  water  into  the  springs  and  polluted 
them.  As  soon  as  the  matter  was  called  to  the  attention 
of  the  Company,  the  springs  so  affected  were  shut  off  and 
the  trouble  corrected.  Certificates  from  two  prominent 
local  physicians  state  in  effect  that  they  consider  the  water 
furnished  by  Respondent  to  be  pure  and  wholesome,  and  do 
not  known  of  a  single  case  of  sickness  or  disease  that  has  oc- 
curred in  the  borough  of  New  Wilmington  that  can  be  attri- 
buted to  the  water  that  is  used. 

In  a  few  cases  the  service  has  not  been  satisfactory.  The 
public  schools  have  not  at  all  times  sufficient  water  to  keep 
the  closets  working  properly ;  and  in  the  case  of  a  fire  along 
a  2-inch  line  the  pressure  of  the  water  was  so  low  that  it 
would  not  throw  a  stream  ten  or  fifteen  feet  high.  There 
is  also  some  trouble  to  get  a  sufficient  quantity  of  water 
along  a  few  streets  where  the  supply  is  furnished  through 
1-inch  pipe. 

The  Company  filed  with  this  Commission  a  schedule  of 
rates  for  meter  service  in  June  1914,  to  supercede  the  flat 
rates  then  in  efifect.  The  meter  rates  were  fixed  at  40  cents 
per  1,000  gallons  for  consumers  using  25.000  gallons  or  less 
a  quarter;  35  cents  per  1,000  gallons  for  consumers  using 
from  25,000  to  50,000  gallons  per  quarter;  30  cents  when 
using  over  50.000  and  less  than  100.000  gallons,  and  25  cents 
when  over  100,000  gallons  were  consumed  per  quarter. 
Sixty  meters  were  installed  but  were  not  used  on  account 
of  the  general  protest  that  came  from  the  consumers  against 
the  proposed  meter  rates.  The  companv  thereupon  con- 
tinued to  charge  and  collect  the  old  rates  tor  flat  service 
from  all  but  five  patrons,  instead  of  attempting  to  put  the 
new  schedule  of  rates  into  effect.  Under  the  old  service  a 
flat  rate  of  $10.00  per  house  is  charged  when  there  is  no 
bath,  and  $20.00  per  house  having  a  bath  and  water  closet. 


^yGoo'^lc 


so  DAUPHIN  COUNTY  REPORTS  Vol.  18 

Robert  W.  Mehard,  ct.  ol.,  v).  New  Wilmiogton  Water  Supplf  Companf 

The  New  Wilmington  Water  Supply  Company  has  a 
capital  stock  of  $23,150.00  which  has  been  all  paid  in.  It 
has  no  mortgage  or  bonded  indebtedness,  and  last  year  and 
for  some  years  past  paid  a  six  per  cent,  dividend.  Its 
gross  receipts  in  1913  were  $2,808.23  and  its  gross  earnings 
between  $3,200.00  and  $3,500.00.  In  1913  it  paid  for  operat- 
ing expenses  $638.12,  for  taxes  $126.67,  for  construction. 
$739.07,  and  had  a  cash  balance  left  for  the  year  of  $481.49. 
There  is  no  sinking  fund  maintained,  and  nothing  set  aside 
to  take  care  of  depreciation  in  the  plant.  No  salaries  are 
paid  except  to  the  Treasurer  and  Engineer.  The  company 
furnishes  service  for  201  consumers  and  24  fire  plugs'. 

It  appears  from  the  evidence  that  the  Respondent  has 
been  required  by  the  State  Deparlment  of  Health  to  make 
certain  specific  changes  and  improvements  in  its  plant  and 
equipment,  with  a  view  of  improving  the  service,  that  the 
quality  of  the  water  has  been  analyzed  and  duly  approved 
by  the  health  authorities  of  the  State,  that  the  flat  rates 
now  and  heretofore  charged  and  collected  are  not  excessive, 
unreasonable  nor  discriminatory,  that  in  posting  and  filing 
a  schedule  of  rates  and  not  putting  it  into  effect,  the  Com- 
pany has  been  derelict  in  the  discharge  of  a  duty  which  it 
owes  to  its  patrons  and  the  public,  that  its  system  of  book- 
keeping is  obsolete  and  unsatisfactory,  and  that  the  Re- 
spondent has  no  record  or  even  approximate  figures  of  the 
physical  valuation  of  its  plant,  nor  a  correct  map  in  its 
possession  of  the  highways  occupied  by  its  distributing 
system,  which  shows  the  character  of  the  pipes  laid  on  the 
different  streets. 

In  view  of  the  foregoing  facts,  the  Commission  is  of  the 
opinion  that  the  New  Wilmington  Water  Supply  Company 
ought  to  be  required  to  give  attention  to  the  following  de- 
tails in  the  administration  of  its  plant: 

1.  To  submit  to  this  Commission  a  copy  of  the 
plan  showing  the  improvements  in  its  plant  and 
plant  facilities  which  were  made  in  pursuance  to 
the  decree  of  the  Department  of  Health  under  date 
of  September.  21st,  1914. 

2.  To  place  on  file  with  this  Commission  a  map 
of  the  Borough  of  New  Wilmington,  showing  on  it 
as  of  December  1st.  1914,  all  the  lines  of  pipes  and 
their  respective  dimensions  that  have  been  in- 
stalled in  its  distributing  system. 
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3.  To  post  in  its  office  and  iile  with  this  Com- 
mission its  schedule  or  schedules  or  rates  and 
regulations  which  it  will  follow  in  the  transaction 
of  its  business. 

4.  To  have  an  appraisal  made  of  the  physical 
valuation  of  its  water  plant  now  established  and 
operated  at  New  Wilmington,  and  to  submit  duly 
certified  copies  of  such  inventory  to  this  Com- 
mission. 

5.  To  revise  its  system  of  book-keeping  so  that 
it  will  conform  in  all  essential  points  with  the  sug- 
gestions which  they  may  obtain  from  the  Bureau 
of  Accounts  and  Statistics  of  The  Public  Service 
Commission. 

6.  To  forward  to  this  Commission  a  correct 
copy  of  its  balance  sheet  annually  for  the  ensuing 
two  yearSt.  beginning  January  1st,  1915. 

7.  To  flush  the  fire  plugs  at  least  four  times 
a  year  and  to  maintain  a  type  of  fire  plugs  to 
which  any  standard  fire  hose  can  be  attached. 

8.  To  install  an  automatic  pressure  gauge  at 
the  reservoir  and  at  the  highest  elevation  in  the 
town  receiving  service,  and  keep  a  weekly  record 
in  its  office  for  inspection,  of  the  pressure  at  these 
two  designated  points. 

9.  To  adopt  some  plan  which  will  not  make  it 
possible  for  the  surface  water  to  flow  in  the  dif- 
ferent springs  at  any  time  or  under  any  conditions 
of  weather,  and  to  report  the  character  of  such 
protection  to  this  Commission  on  or  before  Jan- 
uary 15.  1915. 

An  order  will  be  so  drawn. 

Order. 

This  case  bein^  at  issue  upon  complaint  and  answer 
filed,  and  having  been  duly  submitted  by  the  parties,  and 
full  investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having,  on  the  date  hereof. 
made  and  filed  of  record  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof; 

Now.  to  wit,  December  4.  1914,  the  New  Wilmington 
Water  Supply  Company  is  hereby  ordered  to 
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1.  Submit  to  this  Commission  a  copy  of  the 
plan  showing  the  improvements  in  its  plant  and 
plant  facilities  which  were  made  in  pursuance  to 
the  decree  of  the  Department  of  Health  under 
date  of  September  21st,   1914. 

2.  Place  on  file  with  this  Commission  a  map 
of  the  Borough  of  New  Wilmington,  showing  on  it 
as  of  December  1st,  1914,  all  the  lines  of  pipes  and 
their  respective  dimensions  that  have  been  in- 
stalled in  its  distributing  system. 

3.  Post  in  its  office  and  file  with  this  Com- 
mission its  schedule  or  schedules  or  rates  and 
regulations  which  it  will  follow  in  the  transaction 
of  its  business. 

4.  Have  an  appraisal  made  of  the  physical 
valuation  of  its  water  plant  now  established  and 
operated  at  New  Wilmington,  and  to  submit  duly 
certified  copies  of  such  inventory  to  this  Com- 
mission, 

5.  Revise  its  system  of  book-keeping  so  that 
it  will  conform  in  all  essential  points  with  the  sug- 
gestions which  they  may  obtain  from  the  Bureau 
of  Accoiihts  and  Statistics  of  The  Public  Service 
Commission. 

6.  Forward  to  this  Commission  a  correct  copy 
of  its  balance  sheet  annually  for  tlie  ensuing  two 
years,  beginning  January  1st,  1915. 

7.  Flush  the  fire  plugs  at  least  four  times  a 
year  and  to  maintain  a  type  of  fire  plug  to  which 
any  standard  fire  hose  can  be  attached. 

8.  Install  an  automatic  pressure  gauge  at  the 
reservoir  and  at  the  highest  elevation  in  the  town 
receiving  service,  and  keep  a  weekly  record  in  its 
office  for  inspection,  of  the  pressure  at  these  two 
designated  points. 

9.  Adopt  some  plan  which  will  not  make  it 
possible  for  the  surface  water  to  flow  in  the  dif- 
ferent springs  at  any  time  or  under  any  conditions 
of  weather,  and  to  report  the  character  of  such 
protection  to  this  Commission  on  or  before  Jan- 
uary 15,  1915. 
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George  W.  Charters  vs.  County  of  Dauphin, 
Constables—Fees. 

Fees  of  constables  In  Dauphin  County  are  regulated  by  the  Act 
of  June  11,  1901.  P.  L.  663 

Plaintiff,  SB  constable,  rendered  services  to  the  CommlsslonerB  of 
Dauphin  County.  Alter  the  passage  of  the  Act  ol  1901,  he  claimed 
fees  under  that  Act.  The  Commissioners  contended  that  his  fees 
were  regulated  by  earlier  Acts  and  were  less  than  the  fees  provided 
la  the  Act  of  1901.  Plaintiff  and  the  Commissioners  entpred  Into 
an  agreement  that  if  It  should  be  Judicially  decided  that  bfe  fees 
were  regulated  by  the  Act  of  1901,  he  should  be  paid  In  accoidance 
with  this  Act  Plalntltr  continued  to  render  service  to  the  Com- 
missioners and  received  payment  under  the  Acts  In  force  prior  to 
Che  passage  of  the  Act  of  1901.  Held,  that  his  fees  were  flxed  by  the 
Act  of  1001  and  that  he  was  entitled  to  recover  fropi  the  county  the 
difference  between  the  amount  he  had  received  and  the  amount  due 
under  that  Act. 

Assumpsit.  C.  P.  Dauphin  County,  No.  533,  June  Term 
1908. 

Hargest  y  Hargest  for  plaintiff. 
F.  M.  On  for  defendant. 
McCarrell,  J..  January  2,  1915. 

This  suit  was  brought  May  26,  1908,  to  recover  a  balance 
claimed  to  be  due  the  plaintiff  for  services  as  constable  in 
criminal  cases  from  September  Sessions.  1901,  to  January 
Sessions,  1905,  both  inclusive.  Trial  by  jury  has  been 
duly  waived.     From  the  testimony  we  find  the  following: 

STATEMENT  OF  FACTS. 

There  was  a  dispute  about  the  time  of  the  June  Sessions, 
1901,  as  to  the  compensation  of  constables.  The  constables 
claimed  the  fees  allowed  by  the  Acts  of  February  17,  1899, 
P.  L.  3,  and  June  II,  1901,  P.  L.  663,  while  the  commis- 
sioners contended  that  their  fees  were  fixed  by  the  special 
and  g:eneral  laws  passed  prior  to  the  dates  of  these  Acts.  The 
plaintiff  and  some  other  constables  called  upon  the  com- 
missioners some  time  near  the  holding  of  the  June  Sessions. 
1901,  to  discuss  the  question.  The  discussion  was  followed 
by  a  meeting  of  the  commissioners,  after  which  it  was 
announced  that  the  commissioners  had  agreed  if  any  other 
counties  paid  fees  under  the  Acts  aforesaid,  or  if  the  courts 
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decided  that  constables  were  entitled  to  fees  fixed  by  these 
Acts,  the  County  of  Dauphin  would  pay"  such  fees.  Al- 
thunch  bills  had  been  presented  under  the  Act  of  1899,  no 
specific  mention  appears  to  have  been  made  of  said  Act  in 
the  conference  with  the  commissioners  and  in  the  agreement 
made  by  the  commissioners.  It  was  then  arranged  that 
the  plaintiff  and  the  other  constables  should  render  their 
bills  in  accordance  with  the  special  and  general  laws  prior 
to  the  Act  of  1901 ;  that  these  bills  should  be  paid  and  when- 
ever any  county  paid  fees  under  the  Act  of  1901,  or  the 
courts  decided  that  this  Act  fixed  the  fees  of  constables, 
the  additional  compensation  would  be  paid  to  the  oonstables 
of  this  county.  On  April  17..  1905,  the  Superior  Court  in 
Kotcamp  vs.  York  County,  28  Superior  Ct.  96,  decided  that 
constables  were  entitled  to  the  fees  fixed  by  the  Act  of 
1901.  The  plaintiff  afterwards  brought  this  suit  to  recover 
the  balance  of  compensatoin.  The  chief  clerk  of  the  county 
commissioners  testified  that  he  had  examined  the  bills  for 
services  rendered  by  the  plaintiff  from  September  Sessions, 
1901,  to  January  Sessionsy  1905,  inclusive,  and  submitted 
a  statement  showing  the  result  of  this  examinattion.  (iix- 
hibit  No.  1,  page  53).  This  exhibit  shows  specifically  the 
commitments,  subpoenas,  warrants  and  discharges  with 
respect  to  which  the  plaintiff  had  rendered  services.  A 
summary  of  this  statement  shows  that  if  compensation  is 
allowed  under  the  Acts  of  1899  and  1901,  there  is  due  the 
plaintiff  a  balance  of  $1205.03.  But  as  no  specific  mention 
appears  to  have  been  made  of  the  Act  of  1899.  either  in  the 
conference  or  in  the  resulting  agreement,  the  additional 
fees  under  the  Act  of  1899  must  be  deducted.  These  fees 
are  for  commitments  and  discharges  with  the  mileage  upon 
each,  as  follows,  to  wit: 

86  commitments  and  mileage,   $86.48 

144  discharges  from  jail $144.00 

288  miles  in  executing, 16.28      160.28 

$246.76 
Deducting  this  sum,  $246.76  from  the  $1,205.03  appearing 
to  be  due  as  above  stated^  and  we  find  the  correct  balance 
due  under  the  Act  of  1901  is  $958.27. 

DISCUSSION. 

The  bills  filed  with  the  commissioners,  and  tabulated  by 
their  chief  clerk,  (Exhibit  1  page  53)  show  that  it  is  not 
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disputed  that  the  plaintifi  performed  official  service  as 
stated  in  the  bills.  He  was  paid  for  this  service  only  the 
fees  fixed  by  the  laws  prior  to  the  Act  of  June  U,  1901.  If 
he  is  entitled  to  the  fees  named  by  this  Act,  it  must  be  con- 
ceded that  the  plaintiff  is  justly  entitled  to  receive  his  full 
legal  compensation  for  the  services  admittedly  rendered. 
That  he  is  legally  entitled  to  the  fees  fixed  by  the  Act  of 
June  11.  1901,  is  definitely  settled  by  the  decision  in  Kot- 
camp  vs.  York  County,  28  Superior  Ct.  96.  That  the 
arrangement  and  agreement  made  by  the  commissioners  in 
1901  after  the  conference  with  plaintiff  and  other  constables 
does  not  appear  upon  the  minutes  of  the  commissioners  is 
not  of  controlling  importance.  The  testimony  clearly  shows 
that  the  agreement  and  arrangement  were  made  substan- 
tially as  set  out  in  our  statement  of  facts.  Two  of  the  com- 
missioners practically  admit  it,  and  the  other  has  no  distinct 
recollection  on  the  subject.  While  no  specific  mention  ap- 
pears to  have  been  made  of  the  Act  of  1899,  bills  had  been 
rendered  according  to  that  Act  foi-  services  performed,  and 
their  allowance  may  have  been  discussed  at  the  conferencei, 
but  the  testimony  does  not  clearly  show  it,  and  the  express 
mention  of  the  Act  of  1901  alone  in  the  testimony  as  to  the 
conference  and  agreement  compels  the  conclusion  that  fees 
under  the  Act  of  1899  were  not  included  in  the  arrangement. 
The  agreement  was  a  proper  one  for  the  Commissioners  to 
make.  The  amount  legally  due  for  the  services  performed 
was  uncertain.  The  commissioners  simply  agreed  that  they 
would  pay  for  the  services  then  performed  the  amount 
which  was  certainly  and  admittedly  due ;  that  they  would 
pay  for  services  subsequently  rendered  at  the  same  certain 
and  admitted  rate,  and  that  when  the  courts  determined  that 
larger  fees  could  be  legally  claimed,  the  county  would  pay 
the  difference.  This  was  of  adventage  to  the  county,  be- 
cause it  saved  the  expense  of  litigation,  and  secured  time 
for  the  payment  of  what  now  appears  to  have  been  legally 
payable.  If  it  had  not  been  for  this  agreement  and  arrange- 
ment the  payment  of  the  bills  from  time  to  time  as  taxed 
would  prevent  any  further  recovery,  as  was  held  in  Kot- 
camp  vs.  York  County,  28  Superior  Ct.  100.  But  the  agree- 
ment and  arrangement  which  was  certainly  made  prevents 
the  county  from  successfully  claiming  that  the  costs  here 
have  been  finally  adjudicated  in  the  several  cases  referred 
to  in  the  bills  rendered.  The  bills  were  rendered  and  pay- 
ments made  from  time  to  time  in  accordance  with  this  agree- 
ment that  if  judicially  determined  that  a  larger  amount  was 
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legally  duC  the  plaintiflf,  the  difference  between  what  was 
legally  due  and  that  which  had  been  paid  would  then  be 
paid.  The  fact  that  the  commissioners  appear  to  have  made 
no  entry  of  this  agreement  upon  their  minutes  cannot  de- 
prive the  plaintiff  of  rights  under  the  arrangement  which, 
in  our  opinion,  has  been  established  with  reasonable  cer- 
tainty by  the  weight  of  the  evidence.  The  plaintiff  made 
Dp -his  bill  for  June  Sessions,  1905,  (the  Kotcamp  case 
having  been  decided  April  17,  1905)  for  his  fees,  as  per  the 
Act  of  1901.  and  made  his  bill  also  for  September  Sessions, 
1905.  These  bills  were  not  paid  in  full  at  the  time,  but  a 
little  later  they  were  fully  paid.  The  County  Solicitor  sug- 
gests that  this  was  an  accord  and  satisfaction  of  the  claim 
in  controversy  here.  We  are  unable  to  discover  any  of  the 
elements  of  accord  and  satisfaction.  The  present  claim  was 
not  then  considered  or  discussed,  nor  was  any  payment 
whatever  made  on  account  thereof.  The  delay  in  bringing 
suit  until  May  26,  1908,  was  probably  because  of  the  hope 
that  litigation  would  -not  be  necessary.  Under  the  agree- 
ment which  was  made  the  money  was  not  due  until  April 
17,  1905,  and  as  suit  was  brought  within  a  little  more  than 
three  years  thereafter,  there  is  no  question  as  to  the  bar  of 
the  statute  of  limitations.  Even  if  no  si'ch  agreement  had 
been  made  and  this  action  had  been  brought  for  the  fees 
remaining  unpaid  for  services  rendered,  the  statute  of 
limitations  could  affect  but  a  small  portion  of  the  plaintiff's 
claim. 

After  carefully  considering  all  the  testimony  and  the 
arguments  and  briefs  submitted  by  both  parties  we  are 
satisfied  that  the  plaintiff  is  entitled  to  recover  the  balance 
of  fees  due  to  him  under  the  Act  of  1901,  which  amount, 
as  above  stated,  we  find  to  be  $958.27.  We  therefore  direct 
that  judgment  be  now  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $958.27,  bearing  in- 
terest from  May  26,  1908,  unless  exceptions  be  filed  within 
the  time  limited  by  law. 


James  Matthews,  President  of  District  No  9,  United 
Mine  Workers  of  America,  Plaintiff,  vs,  James  E, 
Roderick,  Chief  of  Department  of  Mines  in  Pevn- 
sylvania.  Defendant. 

Mine  foremen  and  jlsiiitant  Mine  foremen—Power  of  courts 
to  review  the  action  of  examining  boards  under  the  Act  of 
June  2,  iSgi. 
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M&ttheira  vs.  Roderick. 

Where  discretion  has  been  vested  by  statute  In  an  individual  or 
a  board,  courts  have  no  power  to  review  the  exercise  of  that  dis- 
cretion except  In  cases  where  it  has  been  manifestly  abused. 

The  Court  of  Common  pleas  of  Dauphin  Countj  has  no  power  to 
review  the  exercise  of  the  discretion  of  boards  of  examiners,  ap- 
pointed under  the  Act  of  June  2,  1891,  P.  L.  176,  to  pass  upon  the 
qualifications  of  mine  foremen  and  assistant  mine  foremen,  except 
in  cases  of  manlfeet  abuse  of  discretion. 

Bill  in  equity  for  injunction.  C.  P.  Dauphin  County,  No. 
530,  Equity  Docketi  No.  57,  Commonwealth  Docket,  1914. 

James  J.  Moran  and  James  R.  Reilly  for  plaintiff. 

John  C.  Bell,  Attorney  General  and/.  E.  B.  Cunningham, 
Deputy  Attorney  General  for  defendant. 

McCarrell,  J^  January  5,  I9IS. 

The  plaintiff  has  filed  his  bill  in  equity  asking  an  in- 
junction restraining  the  defendant,  James  E.  Roderick,  from 
issuing  his  official  certificate  to  142  different  persons  who 
have  been  examined  by  the  Boards  of  Examiners  in  several 
of  the  anthracite  mining  districts  of  the  State,  and  certified 
by  said  Boards  respectively  to  have  the  qualifications  of 
mine  foremen  and  assistant  mine  foremen.     These  boards 
were  appointed  in  pursuance  of  the  Act  of  Assembly  ap- 
proved June  2,  1891,  P.  L.  176.     The  purpose  of  the  Act  is 
to  provide  for  the  health  and  safety  of  persons  employed  in 
and  about  the  anthracite  coal  mines  of  Pennsylvania,     These 
boards   are   empowered   to   make   all   necessary   rules  and 
ref(ulatioris  for  the  conducting  of  their  examinations,  and 
the  Act  of  1903,  P.  L.  183,  provides  that  they  "shall  send  to 
the   Chief  of  the   Deparment  of   Mines   duplicates  of  the 
manuscript  and  all  other  papers  of  applicants,  together  with 
the  tally  sheets  and  the  solution  of  each  question  as  given 
by  the  examining  board,  which  shall  be  filed  in  the  Depart- 
ment of  public  documents."     Article  VIII,  section  2,  of  the 
Act.  P.  L.  190,  provides  that  "certificates  of  qualification  to 
mine  foreman  and  assistant  mine  foreman  shall  be  granted 
to  every  applicant  who  may  be  reported  to  the  Chief  of  the 
Department  of  Mines     ••••••     as  having  passed 

a  satisfactory  examination,  and  as  having  given  satisfactory 
evidence  of  at  least  five  years  practical  experience  as  a  miner 
and  of  good  conduct,  capability  and  sobriety."    Section  7 
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of  the  Act  of  April  14,  1903,  P.  L.  183,  directs  that  "certifi- 
cates of  qualification  to  mine  foremen  and  assistant  mine 
foremen  in  the  anthracite  mines  shall  be  granted  !>y  the 
Chief  of  the  Department  of  Mines  to  each  applicant  who  has 
passed  a  successful  examination." 

The  plaintiff  alleges  that  142  of  the  persons  certified  by 
the  boards  of  examiners  as  entitled  to  certificates  d  quali- 
fication are  not  in  fact  qualified  to  act  as  mine  foremen  or 
assistant  mine  foremen,  because  they  have  not  had  five  years 
practical  experience  as  miners.  Testimony  was  heard 
subject  to  objection  as  to  its  relevancy  in  regard  to  the 
experience  of  certain  of  the  parties  alleged  by  the  plaintiff 
not  to  be  entitled  to  certificates.  The  boards  of  examiners 
have,  however,  in  every  instance  certified  that  they  have 
given  satisfactory  evidence  of  five  years  practical  experience 
as  miners.  The  plaintiff  alleges  that  the  law  requires  that 
the  persons  examined  by  the  boards  shall  have  first  had 
five  years  practical  experience  in  mining  coal  at  the  face  or 
cutting  coal  directly  from  the  vein.  If  this  contention  is 
correct,  the  testimony  offered  would  seem  to  indicate  that 
certain  of  the  persons  whose  examinations  have  been  sus- 
tained by  the  boards  of  examiners  have  not  had  this  ex- 
perience. The  statute,  however,  does  not  in  terms  declare 
what  is  necessary  to  constitute  five  years  practical  ex- 
perience as  miners.  It  does  not  say  that  this  experience 
must  be  in  cutting  coal  at  the  face  for  five  years  or  in  the 
doing  of  any  particular  work  in  a  mine.  A  person  success- 
fully passing  an  examination  must  satisfy  the  board  of  ex- 
aminers that  he  has  had  five  years  practical  experience  as 
a  miner,  and  each  board  is  left  to  determine  in  the  case  of 
each  applicant  whether  he  has  had  the  statutory  practical 
experience  to  entitle  him  to  a  certificate  of  qualification  as 
a  mine  foreman  or  assistant  mine  foreman.  The  members 
of  these  boards  must  possess  practical  experience  as  miners 
or  as  owners,  operators  or  superintendent  of  mines,  and 
the  Legislature  seems  to  have  left  to  the  discretion  of  the 
several  boards  the  determination  of  what  practical  exper- 
ience really  is.  The  Act  of  June  2,.  1891,  in  its  definition  of 
terms  says  the  term  "mine"  includes  all  underground  work- 
ings and  excavations  and  shafts,  tunnels  and  other  ways  and 
openings;  also  such  shafts,  slopes,  tunnels  and  other  open- 
ings in  course  of  being  sunk  "or  driven,  together  with  all 
roads,  appliances,  machinery  and  matters  connected  with 
them   below   the   surface.     The   question   as   to  what   ex- 
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perience  is  necessarj-  was  submitted  to  the  Attorney  Gen- 
eral, and  his  then  Deputy  (wha  is  now  Mr.  Justice  Elkin 
of  the  Supreme  Court)  decided  in  17  Co.  Ct.  Rps.  99,  that 
the  right  of  examination  for  certificates  of  qualification  for 
the  position  of  mine  foreman  and  assistant  mine  foreman  is 
possessed  not  only  by  persons  who  work  in  the  mine,  but 
also  by  all  classes  of  miners  who  have  had  five  years 
practical  experience  in  working  in  a  mine  as  defined  by  the 
Act  of  Assembly.  The  boards  of  examiners  have  apparently 
followed  this  opinion  of  the  chief  law  officer  of  the  Com- 
monwealth. These  boards  are  clothed  with  discretion. 
The  legislature  has  committed  to  them  the  duty  of  exam- 
ining applicants  who  desire  to  be  certified  as  mine  foreman 
or  assistant  mine  foreman  and  has  given  them  discretion  to 
determine  who  have  had  the  statutory  practical  experience 
to  enable  them  to  act  as  mine  foremen  and  assistant  mine 
foremen.  These  boards  are  certainly  clothed  with  discre- 
tion, and  before  we  could  award  the  injunction  prayed  for 
in  this  bill,  it  would  be  necessary  for  us  to  review  and  re- 
verse the  action  of  these  several  examining  boards.  This 
we  are  satisfied  we  cannot  lawfully  do.  If  their  duties 
were  purely  ministerial  we  might,  in  proper  proceedings, 
require  the  performance  of  the  ministerial  duties,  but  where 
discretion  has  been  vested  in  an  individual  or  a  boards 
courts  cannot  review  the  exercise  of  discretion,  unless  dis- 
cretion has  been  manifestly  abused.  Roth  vs.  Marshall, 
158  Pa.  272\  Runkle  vs.  Commonwealth.  97  Pa.  328;  Sherry 
vs.  Jinks,  154  Pa.  368.  Numerous  other  cases  supporting 
this  doctrine  might  be  cited  but  we  think  it  unnecessary. 
The  principle  is  too  firmly  settled  to  require  discussion.  We 
are  unable  to  say  that  there  has  been  any  such  abuse  of 
discretion  shown  here.  It  is  of  the  utmost  importance  to 
the  health  and  safety  of  persons  employed  in  the  mines  and 
workings  underneath  the  surface  that  only  persons  of  un- 
doubted competency  be  entrusted  with  the  duties  of  mine 
foreman  or  assistant  mine  foreman.  If,  as  oontended  by 
plaintiff,  years  of  experience  in  cutting  coal  at  the  face  or 
from  the  vein  is  necessary  to  secure  such  competency,  the 
legislature  should  so  declare.  It  has  not  yet  done  so.  It 
may  be  that  a  person  whose  only  experience  has  been  in ' 
cutting  doal  from  the  vein,  would  know  but  little  of  the 
slopes,  shafts,  appliances  and  machinery  for  hoisting),  ven- 
tilating and  other  purposes^,  and  would  be  less  competent 
than  a  person  having  a  wider  and  more  varied  experience 
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in  the  underground  workings  of  a  mine.  The  employment 
of  a  person  for  five  years  in  any  single  line  of  mining  work 
would  be  exceptional,  and  the  operation  of  the  Act  would 
be  greatly  limited  if  it  applied  only  to  such  persons.  The 
question  is  a  legislative  one,  and  its  decision  can  only  be 
made  by  the  General  Assembly. 

The  defendants  have  made  a  ntotion  that  the  bill  be  dis- 
missed for  three  reasons,  to  wit: 

1.  The  lack  of  jurisdiction  in  the  court  to  control  the 
discretion  of  the  board  of  examiners  in  making  examina- 
tions and  certifying  persons  as  entitled  to  certificates  of 
qualification. 

2.  The  lack  of  right  in  the  plaintiff  as  President  of  Dis- 
trict No.  9,  United  Mine  Workers  of  America  to  maintain 
the  bill. 

3.  The  failure  to  make  parties  defendant  the  142  persons 
who  have  been  certified  as  entitled  to  certificates  and  whose 
rights  will  be  affected  by  the  decision  in  this  cause. 

We  have  carefully  considered  the  entire  subject  and  the 
carefully  prepared  briefs  which  have  been  submitted  on 
behalf  of  both  the  plaintiff  and  defendant.  We  are  satis- 
fied that  the  several  boards  of  examiners  referred  to  in  the 
bill  have  a  large  discretion  entrusted  to  them  in  the  making 
of  examinations  and  in  certifying  the  qualifications  of  per- 
sons seeking  certificates  as  mine  foremen  and  assistant 
mine  foremen,  and  that  in  the  present  case  no  manifest 
abuse  of  this  discretion  has  been  established.  This  con- 
clusion makes  it  unnecessary  for  us  to  Consider  the  other 
reasons  given  for  dismissing  the  bill.  Whether  the  plain- 
tiff has  the  right  to  maintain  his  bill  and  whether  the  names 
of  the  persons  who  have  been  certified  by  the  boards  are 
improperly  omitted  from  the  bill  we  do  not  undertake  to 
determine  at  the  present  time. 

After  full  consideration  of  the  bill,  answer,  testimony 
and  arugments  of  counsel,  it  is  now  ordered,  adjudged  and 
decreed  that  the  plaintiff's  bill  be  and  now  is  dismissed  at 
his  costs.  The  prothonotary  is  directed  to  enter  this  decree 
nisi,  and  to  make  the  same  absolute  if  exceptions  be  not 
filed  within  the  ten  days  limited  by  the  Rules  in  Equity. 
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i\-    RE    PETITION    OF    CiTY    OF    WiLKES-BaRRE    FOR    THE    AP- 
PROVAL OF  AN   OVERHEAD  BRIDGE   FROM   KiDDER  STREET 

TO  Butler  Street  in  said  City  across  the  tracks,  et 

CETERA,    OF   THE    LeHIGH    VaLLEY    RaILROAD    COMPANY, 

THE  Delaware  and  Hudson  Company  and  the  Cen- 
tral Railroad  Company  of  New  Jersey, 

Railroads—Overhead  crossings— Cost  of  Construction. 

The  cltr  ol  Wllkes-Barre  petitiooed  The  Public  Service  Commls- 
siou  for  authority  to  construct  a  viaduct  over  the  tracks  aud  lacill- 
tles  of  certain  railway  companiea  tn  aaid  city,  and  prayed  for  an 
order  fixing  the  location  of  the  crossing,  determlnlDg  the  pro- 
portionate share  of  the  expense  which  should  be  home  by  each  ot 
tbe  parties  Interested  therein,  and  authorizing  the  city  to  proceed 
with  the  construction  In  accordance  with  plans  approved  by  the 
Commission. 

After  hearings,  the  CommlsBlon  made  an  order  authorlzlog  the 
city  to  construct  the  proposed  viaduct  and  dividing  the  cost  of  the 
Improvement  among  the  various  parties,  in  tbe  proportions  set  out 
In  said  order. 

Public  Service  Commission.  No.  72.     Application  Docket. 

Brecht,  Commissioner,  October  23,  1915. 

This  is  a  proceeding  in  which  the  City  of  Wilkes-Barre 
has  filed  a  petition  with  the  Public  Service  Commission, 
asking  to  be  given  permission  to  construct  or  have  con- 
structed a  viaduct  1,350  feet  long  and  50  feet  wide  over  the 
tracks  of  Respondent  Companies  in  the  City  of  Wilkes- 
Barre  at  a  point  designated  as  an  extensken  of  Butler  Street. 

The  said  extension  of  Butler  Street  begins  at  a  point  on 
North  Pennsylvania  Avenue  within  a  few  feet  from  where 
Butler  Street  now  ends,  and  extends  from  the  west  side  of 
the  railroad  tracks  to  Kidder  Street,  near  Pearl  Street,  on 
the  east  side  of  said  tracks. 

In  the  first  instance,  when  the  application  vfzs  filed  the 
Petitioner  asked  the  Commission: — 

1.  To  authorize  the  construction  of  a  viaduct 
over  Respondents'  railroad  tracks  at  or  near  Butler 
Street. 

2.  To  determine  upon  the  exact  location  and 
particular  point  of  crossing. 

3.  To  determine,  after  due  notice  had  been 
given  and  a  hearing  held  for  that  purpose,  the  pro- 
portionate share  of  expense  each  of  the  parties  in 
interest  should  bear. 
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4.  To  permit  the  City  of  Wilkes-Barre  to  con- 
struct the  highway  bridge  over  the  tracks  of  the 
railroad  companies. 

At  a  hearing  held  on  April  9th,  1914,  all' the  railroad  com- 
panies concerned  were  represented,,  and  agreed  as  the  record 
shows,  to  the  necessity  for  an  overhead  structure,  and  upon 
the  proposed  location  for  the  same.  The  City  of  WilkeSr 
Barre  was  advised  to  prepare  plans  in  detail  and  submit  the 
same  to  the  railroad  companies  and  secure  their  approval  of 
them  if  possible;  also  to  file  copies  of  the  plans  and  speci- 
hcations  and  of  the  agreement  with  the  Respondent  Com- 
panies, if  one  was  reached,  with  this  Commission. 

At  a  subsequent  hearing  held  before  the  Commission  July 
23rd,  1914.  it  appeared  that  the  plans  and  specifications  pre- 
pared by  the  City  of  Wilkes-Barre  met  with  objections  from 
the  engineers  of  the  railroad  companies.  The  general  plan 
of  location  was  approved,  and  the  location  of  the  piers  was 
satisfactory,  but  the  "design  of  the  bridge"  in  its  detail 
structure  was  considered  too  weak,  and  therefore  regarded 
as  not  being  safe.  Whereupon  the  city  agreed  that  it  would 
direct  its  engineers  to  change  the  plans  so  as  to  make  them 
conform  in  every  respect  to  the  suggestions  of  the  railroad 
companies,  and  submit  the  revised  plans  within  a  few  days 
thereafter  to  the  said  companies.  It  was  offered  in  the 
record  that  the  plans  so  changed  "will  be  perfectly  satis- 
factory" to  the  railroad  interests.  It  was  also  agreed  that 
the  city  of  Wilkes-Barre  may  proceed  at  the  proper  time 
with  the  construction  of  the  viaduct.  All  other  questions 
involved  in  the  proceeding  under  the  law  appearing  to  ■  ave 
been  amicably  determined,  the  only  point  remaining  for 
adjudication,  therefore,  was  an  equitable  apportionment 
of  the  expense  of  the  construction  of  the  crossing. 

But  on  the  10th"  day  of  August,  1914,  the  Central  Railroad 
Company  of  New  Jersey,  Lessee^  filed  additional  'requests 
before  the  Commission,  objecting  to  the  proposed  altera- 
tions in  the  plans  which  were  filed  in  the  first  instance  by 
the  city  of  Wilkes-Barre,  giving  as  a  reason  "that  such 
alterations  would  be  inequitable  and  illegal." 

Upon  the  question  of  revising  the  plans  and  specifications 
the  Superintendent  of  the  Department  of  Streets  and  Pub- 
lic Improvements  of  Wilkes-Barre  testified  that  "All  of 
these  changes  I  made  at  the  request  of  Mr.  Yates,"  the 
Engineer  of  the  Central  Railroad  Company  of  New  Jersey. 
All  the  changes  made  in  the  plans  were  made  with  the 
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knowledge  and  consent  of  the  Engineer  of  the  Central 
Railroad  Company. 

The  plans  in  questioa  were  also  submitted  in  the  regular 
order  of  procedure  to  the  Engineer  of  this  Commission  for 
approval.  In  his  examination  into  the  merits  of  the  case, 
he  went  to  Wilkes-Barre  and  made  an  inspection  of  the 
proposed  site  of  the  viaduct.  He  reported  the  location  as 
being  favorable  to  the  construction  of  an  overhead  crossing, 
and  subsequently  recommended  the  approval  of  the 
amended  plans. 

The  city  of  Wilkes-Barre  is  divided  by  Market  Street, 
extending  east  and  west,  into  North  and  South  Wilkes- 
Barre,  and  longitudinally  into  an  eastern  and  western  divi- 
sion by  the  tracks  of  the  Central  Railroad  of  New  Jersey, 
the  Delaware  and  Hudson  Railroad,  and  the  Lehigh  Valley 
Railroad.  These  railroads  run  practically  parallel  in  North 
Wilkes-Barre,  and  at  the  site  of  the  proposed  viaduct  the 
three  railroad  companies  own  a  combined  right-ol-way 
about  five  hundred  feet  wide.  At  that  point  the  Central 
Railroad  Company  of  New  Jersey  has  two  tracks  and  a 
right-of-way  fifty  feet  in  width;  the  Delaware  and  Hudson 
Company  has  two  tracks  and  a  forty-and-a-half  foot  right- 
of-way;  the  Lehigh  Valley  Railroad  Company  has  two 
tracks,  a  number  of  sidings,  and  a  right-of-way  four  hun- 
dred and  three  feet  wide. 

The  section  of  Wilkes-Barre  directly  affected  by  this 
application  is  that  portion  of  the  City  lying  north  of  Market 
Street,  and  commonly  known  as  North  Wilkes-Barre,  The 
population  of  that  section,  according  to  the  petition,  is 
about  sixteen  thousand  or  nearly  one-fourth  of  the  whole 
population  of  the  city.  About  five  thousand  of  these  people 
live  on  the  east  side  of  the  railroad  tracks  and  eleven  thou- 
sand on  the  west  side. 

From  Market  Street  to  the  extreme  northern  limit  of  the 
city  it  is  about  ten  thousand  feet.  In  this  entire  distance  oi 
practically  two  miles  there  are  but  two  highway  crossings 
over  he  tracks  of  the  railroads.  These  crossings  are  located 
respectively  at  Scott  and  Conyngham  Avenue,  and  with  the 
exception  of  the  Lehigh  Valley  overhead  crossing  at  Scott 
Street,  are  grade  cnossings.  Scott  Street  is  two  thousand, 
one  hundred  and  three  feet  north  of  Market  Street,  and 
Conyngham  Avenue  four  thousand,  two  hundred  and  nine- 
teen feet  north  of  Scott  Street.  Conyngham  Avenue,  being 
a  cross-town  street,  is  traveled  little,  because  of  the  sparsely 
settled  districts  which  it  connects  in  the  northern  end  of  the 
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City,  neither  of  which  is  located  on  a  thoroughfare  leading 
directly  to  the  center  of  the  town.  Scott  Street  is  the  main 
thoroughfare  and  apparently  the  only  one  by  which  the 
east  section  of  North  Wilkes-Barre  can  reach  the  business 
portions  of  the  city.  As  already  stated,  Scott  Street  is 
crossed  at  grade  by  the  Central  Railroad  of  New  Jersey  and 
the  Delaware  and  Hudson  Railroad,  and  on  an  overhead 
construction  by  the  Lehigh  Valley  Railroad. 

Two  thousand,  one  hundred  and  seventy-five  feet  north 
of  Scott  Street  and  terminating  on  North  Pennsylvania 
Avenue  on  the  west  side  of  the  railroad  tracks  is  Butler 
Street.  In  1913,  councils  of  the  City  of  Wilkes-Barre  passed 
an  ordinance  providing  for  the  extension  of  Butler  Street 
from  North  Pennsylvania  Avenue  on  the  west  of  the  rail- 
road tracks  across  the  railroads  to  Kidder  Street,  near  the 
corner  of  Pearl  Street  on  the  east  side.  The  Butler  Street 
extension,  therefore,  is  located  about  half-way  between 
Scott  Street  and  Conyngham  Avenue,  and  is  the  site  selected 
for  the  proposed  viaduct. 

This  point  has  been  selected  by  the  City,  it  is  alleged,  be- 
cause of  the  large  number  of  persons  from  the  east  side  who 
daily  cross  the  railroad  tracks  at  that  place  in  going  from 
their  place  of  work.  These  persons  are  largely  employed 
in  a  number  of  industries  located  on  or  near  Butler  Street 
on  the  west  side,  and  include  a  number  of  women  era- 
pBoyees  who  work  in  the  silk  mill  in  that  vicinity.  The 
nearest  street  which  these  people  can  travel  between  their 
homes  and  place  of  employment  is  Scott  Street;  if  they 
would  go  by  that  route  they  would  have  over  three-fourths 
of  a  mile  farther  each  way  than  by  the  path  they  now  travel, 
over  the  private  rights-of-way  of  the  railroad  cbmpanies  at' 
Butler  Street.  The  extension  of  Butler  Street  and  the  conr 
struction  of  a  viaduct  at  that  point,  it  is  contended  would 
remove  a  constant  source  of  menace  to  the  life  and  limb  of 
persons  residing  in  that  section  of  the  City. 

In  1906  the  City  of  Wilkes-Barre  entered  into  negotia- 
tions with  the  railroad  companies  in  interest  in  this  proceed- 
ing, for  the  construction  of  a  viaduct  over  the  railroad 
tracks  in  the  neighborhood  of  Butler  Street.  Plans  were 
made  and  an  agreement  entered  into  for  an  overhead  cross- 
ing which  was  to  cost  $72,500.  Of  that  amount,  the  Lehigh 
Valley  Railroad  Company  agreed  to  pay  $20,000.00,  the 
Delawai-e  and  Hudson  Company,  $13,750.00;  and  the  City 
of  Wilkes-Barre  the  remainder,  which  amounted  to  325,- 
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000.00.  The  project,  however,  fell  through,  and  the  via- 
duct was  not  built. 

Several  other  attempts  were  made  subsequently  to  get 
Gogether  in  the  matter,  but  nothing  definite  was  accomi- 
plished.  In  March,  1914,  a  petition  seeking  relief  was  filed 
by  the  City  of  Wilkes-Barre  with  this  Commission.  After 
a  preliminary  hearing  was  held  by  the  Commission,  the 
City  of  Wilkes-Barre  agreeably  to  all  parties  in  interest, 
was  permitted  to  prepare  plans  and  to  advertise  for  bids. 
A  number  of  bids  were  received,  the  lowest  of  which  fixed 
the  cost  of  constructing  the  viaduct  at  $82,788.20.  The 
changes  subsequently  made  in  the  details  of  the  plan  by 
request  of  the  Engineers  of  the  Respondent  Companies  will 
increase  the  amount  of  the  bids  about  5  per  cent.,  making 
the  lowest  bid  in  round  numbers  $87,000.00.  Altogether 
eleven  bids  were  received,  ranging  from  $82,788.20  the 
lowest,  to  $128,417.10,  the  highest. 

The  Petitioner  contends  that  the  railway  companies 
should  pay  two-thirds  and  the  City  of,  Wilkes-Barre  one- 
third  of  the  cost  of  construction.This  division  of  the  cost 
is  based  upon  the  respective  amounts  the  Respondent  Com- 
panies offered  to  pay  in  1906  toward  the  structure  that  was 
then  planned  to  cost  $72,500.00.  The  amount  offered  by 
the  Lehigh  Valley  Railroad  Company  then,  was  equal  to 
twenty-seven  and  a  fraction  per  centum  of  the  total  cost, 
the  amount  offered  by  each  of  the  companies  about  nine^ 
teen  per  centum,  making  a  total  offer  of  approximately 
sixty-six  and  two-thirds  per  centum  of  the  cost. 

The  railroad  companies,  however,  hold  that  the  money 
offered  in  1906  was  a  cash  offer,  and  was  not  intended  then, 
nor  ought  it  to  be  considered  now,  in  the  light  of  contribut- 
ing a  proportionate  share  of  the  expense.  The  companies 
offered  and  held  themselves  responsible  to  pay  a  certain 
specified  amount  in  cash,  but  in  no  wise  entered  into  an 
agreement  with  the  City  to  assume  a  certain  percentage  or 
proportion  of  the  cost  of  the  viaduct  under  consideration 
at  that  time.  This  version  of  the  offer  originally  made  was 
admitted  by  the  Superintendent  of  the  Streets  of  Wilkes- 
Barre  to  be  correct. 

In  the  present  case,  as  appears  from  the  record,  the 
Lehigh  Valley  Railroad  Company  is  willing  to  renew  its 
cash  offer  made  to  the  City  in  1906,  and  furthermore,  it 
will  also  waive  all  claim  upon  it  for  damages  to  its  prop- 
erty. These  damages;,  according  to  the  figures  of  the  Com- 
pany's Engineers,  would  amount  to  $28,380.00.     However, 
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should  the  proposition  of  the  Lehigh  Valley  Railroad  Com- 
pany, not  be  acceptable,  and  an  attempt  made  to  impose 
some  of  the  land  damages  to  the  adjacent  private  property 
upon  it,  then  it  will  feel  justihed  to  withdraw  its  offer. 
The  record  also  shows  that  both  the  Delaware  and  Hudson 
Company  and  the  Central  Railroad  Company  of  New  Jer- 
sey are  willing  to  renew  the  cash  offer  each  of  them  origi- 
nally made  in  1906. 

In  a  general  way  the  amount  of  cash  offered  in  1906 
to  the  city  of  Wilkes-Barre  by  the  respective  railroad  com- 
panies in  interest,  may  be  taken  as  a  basis  in  arriving  at  an 
equitable  division  of  the  costs,  since  it  is  reasonably  prob- 
able that  each  offered  to  contribute  in  proportion  to  its 
own  equity  in  the  matter.  Each  company  then  offered  a 
specified  sum  in  cash,  and  gave  permission  to  the  city  to 
occupy  its  right-of-way  without  asking  for  any  damages 
to  property.  There  has  been  mo  material  change  in  the 
situation  since  then,  and  substantially  the  same  problem 
confronts  the  parties  to-day.  The  rights-of-way  of  the  rail- 
road companies,  the  location  and  character  of  the  viaduct, 
the  number  of  streets  and  grade  crossings  in  that  section 
of  the  city  are  all  practically  the  same  as  they  were  when 
the  offer  of  the  Respondents  was  made  in  1906.  The  only 
difference  of  any  moment  is  found  in  the  fact  that  the 
present  plan  provides  for  a  somewhat  longer  and  heavier 
structure,  costing  in  round  numbers  about  $15,000.00  more 
to  construct. 

It  is  contended  by  the  railroad  companies  that  inasmuch 
as  the  petition  does  not  provide  for  the  abolition  of  an 
existing  grade  crossing,  but  for  the  construction  of  a  new 
crossing  on  a  proposed  new  street,  the  major  portion  of 
the  cost  should  be  borne  by  the  city.  This,  it  is  averred, 
is  more  especially  true  since  the  bridge  is  built  chiefly  for 
the  accommodation  of  a  limited  number  of  operatives  em- 
ployed in  the  industries  in  that  section  of  the  town,  and 
not  for  the  general  traffic  of  the  community  at  large. 

The  contention  that  .the  proposed  viaduct  is  constructed 
principally  for  the  convenience  and  accommodation  of  the 
local  community,  applies  more  or  less  to  the  construction 
of  any  railroad  crossing,  wherever  made.  That  this  par- 
ticular crossing  is  built  chiefly  for  the  benefit  of  the  city 
of  Wilkes-Barre.  does  not  exempt  the  railroad  companies 
from  their  share  of  responsibility  in  making  the  improve- 
ment.    Railroad   crossings   are   primarily   constructed   for 
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the  protection  and  safety  of  the  people  who  have  occasion 
to  use  them,  and  only  incidentally  for  the  advantage  of  the 
railroads.  This  is  particularly  true  when  the  matter  relates 
to  an  overhead  or  an  undergrade  crossing. 

In  the  case  before  us  as  shown  by  the  record,  there  are 
two  communities  in  the  same  municipality  of  respectively 
five  thousand  and  ten  thousand  people,  separated  by  six 
tracks  of  railroad,  and  connected  with  each  other  by  only 
two  streets  which  are  lying  over  one  mile  apart.  In  the 
order  of  things,  new  streets  will  be  opened  between  these 
sections  for  the  accommodation  of  the  people  living  there, 
and  when  an  overhead  crossing  like  the  proposed  viaduct 
is  constructed,  it  will  be  a  benefit  not  only  to  the  local 
community,  but  also  physically  and  commercially,  and  ad- 
vantageous to  the  railroad  companies  concerned  in  the 
matter. 

In  view  of  the  foregoing  facts,  and  after  a  full  and  care- 
ful consideration  of  the  merits  of  the  case,  the  Commission 
has  reached  the  oonctusion  that  the  application  of  the  ciry 
of  Wilkes-Barre  ought  to  be  approved  and  a  Certificate  of 
Public  Convenience  ought  to  be  issued,  and  that  the  city 
of  Wilkes-Barre  proceed  with  the  work  and  complete  it 
in  accordance  with  the  revised  plans  and  specifications. 

A  clause  in  Section  12,  Article  V,  of  the  Act  of  July  26, 
1913,  provides  that  "the  Commission  shall  have  exclusive 
power  to  determine,  order  and  prescribe,  in  accordance 
with  the  plans  and  specifications  to  be  approved  by  it,  the 
just  and  reasonable  manner,  including  the  particular  poin: 
of  crossing,  ••••••  in  which  any  public  high- 
way may  be  constructed  across  the  tracks  or  other  faciliti*s 
of  any  railroad  corporation  or  street  railway  corporation 
at  grade,  or  above  or  below  grade." 

In  another  paragraph  of  the  same  Section  it  is  provided 
that  "the  expense  of  the  said  construction    •••••• 

of  any  such  crossing,  shall  be  borne  and  paid,  as  hereinafter 
provided,  by  the  public  service  company  or  companies  or 
municipal  corporations  concerned,  or  by  the  Common- 
wealth, either  severally  or  in  such  proportions  as  the  Com- 
mission may,  after  due  notice  and  hearing,  in  due  course, 
determine,  unless  the  said  proportions  are  mutually  agreed 
upon  and  paid  by  those  interested  as  aforesaid." 

The  parties  to  this  proceeding,  as  shown  by  the  record, 
have  been  unable  to  agree  upon  the  respective  proportions 
of  the  expense  each  should  pay.    The  Commission  gave  to 
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them  due  notice  and  held  three  hearings,  giving  to  each 
and  all  of  them  the  fullest  opportunity  to  present  whatever 
facts  they  believed  might  be  of  in.portance  to  their  respec- 
tive interests.  It  therefore,  becomes  the  duty  of  the  Com- 
mission, under  the  Statute,  to  determine  the  question  of 
expense. 

It  is  the  opinion  of  the  Commission  that  the  expenses 
consisting  of  the  cost  of  construction,  and  all  other  neces- 
sary expenses,  if  there  be  any,  ought  to  be  borne  and  paid 
in  the  following  proportions,  to  wit; 

Forty  (40%)   per  cent,  to  be  paid  by  the  city 
of  Wilkes-Barre, 

Twenty-five  (25%)  per  cent,  to  be  paid  by  the 
Lehigh  Valley  Railroad  Company. 

Seventeen  and  a-half  (17^)  per  cent,  to  be  paid 
by  the  Delaware  and  Hudson  Company, 

Seventeen  and  a-half  (17^)  per  cent,  to  be  paid 
by  the  Central  Railroad  Company  of  New  Jersey. 
The  Commission  will  expect  the  city  of  Wilkes-Barre  to 
exercise  reasonable  care  and  diligence  in  seeing  to  it  that 
the  contract  for  the  construction  of  the  aforesaid  viaduct 
will  be  awarded  to  the  lowest  responsible  bidder, 

Okder. 

This  case  being  at  issue,  upon  petition  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  on  this  23rd  day 
of  October,  1914,  hereby  finds  and  determines  that  the 
approval  of  the  petition  for  the  location  and  the  construc- 
tion by  the  city  of  Wilkes-Barre  of  a  viaduct  from  Penn- 
sylvania Avenue  to  Kidder  Street,  in  said  city,  across  the 
tracks  and  facilities  of  the  Lehigh  Valley  Railroad  Com- 
pany, the  Delaware  and  Hudson  Company  and  The  Cen- 
tral Railroad  Company  of  New  Jersey,  is  proper  for  the 
service,  accommodation,  convenience  or  safety  of  the  pub- 
lic, and  the  said  Commission  hereby  approves  the  location 
and  the  construction  of  said  viaduct  by  the  City  of  Wilkes- 
Barre,  in  accordance  with  the  amended  plans  and  specifi- 
cations filed  by  said  city  and  now  on  file  in  this  office  and 
so  marked  by  the  Chief  of  the  Bureau  of  Engineering,  and 
apportions  the  amount  agreed  to  be  paid  by  the  city  of 
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Wilkes-Barre  to  the  lowest  responsible  bidder,  according 
to  law,  for  the  construction  of  said  viaduct  in  accordance 
with  said  amended  plans  and  specifications,  in  the  following 
manner : 

Forty   (40%)    per  cent,   of  said   amount   to  be 
paid  by  the  city  of  Wilkes-Barre. 

Twenty-five  (25%)  per  cent,  of  said  amount  to 
be  paid  by  the  Lehigh  Valley  Railroad  Company, 
Seventeen  and  one-half  (17^%)  per  cent,  to  be 
paid  by  the  Delaware  and  Hudson  Company; 

Seventeen  and  one-half  (17^%)  per  cent,  to  be 

paid  by  the  Central  Railroad  of  New  Jersey. 

The  public  Service  Commission  of  the  Commonwealth 

of  Pennsylvania  hereby  directs  that  a  certificate  of  Public 

Convenience  issue   in  accordance  with   the  terms  of  this 

order,  

BiRDSBORO  Stone  Company  vs.  Philadelphia  and  Reading 

Railway  Company. 

Common  Carriers— Railroads^Rates—Compelition. 

The  rate  of  the  Railroad  Companr  on  "stone,  railroad  ballast," 
from  Trap  Rock  to  Btrdstxiro  was  fl.SO  per  car,  and  on  the  same 
kind  of  material  when  traneported  between  the  name  points  for 
consignees  who  did  not  use  the  rock  for  railroad  ballast,  16c.  per 
ton  (about  J7,50  per  car).  The  complainant  alleged  that  these  rates 
gave  an  undue  and  unreasonable  preterence  and  prayed  for  an  order 
discontinuing  the  rate  of  $1.50  per  car,  and  establishing  the  same 
rate  upon  railroad  ballast  as  was  charged  upon  crushed  rork  pur- 
chased tor  other  usee. 

Held;  That  the  facts  of  record  indicate  that  the  circumstances 
and  conditions  attending  upon  the  transportation  from  Trap  Rock 
to  Blrdsboro  of  crushed  rock  for  railroad  baHaet  and  for  other  uses 
are  substantial Ij*  similar.  The  existence  or  absence  of  competition 
between  the  purchaser  of  railroad  ballast  and  other  buyers  of  crushed 
rock,  Is  not  a  factor  that  may  lawfully  be  considered  by  a  carrier 
In  fixing  freight  ratee.  The  car-load  rate  on  crushed  roek  trans- 
ported from  Trap  Rock  to  Birdsboro  for  delivery  to  consignees  be- 
yond nirdsboio  must  be  the  same  for  all  shippers. 

Public  Service  Commission.     \o.  210.  Complaint  Docket. 
JoHjfsoN,  Commissioner,  December  4,  1914. 
The  Complainant  in  this  case  has  a  quarry  at  ^fono^cacy, 
Berks  County,  Pa.     Monocacy  is  located  on  the  Pennsyl- 
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vania  Railroad  about  IJ  miles  east  of  Birdsboro.  through 
whicli  the  lines  of  b«jth  the  Pennsylvania  Railroad  and  the 
Philadelphia  and  Reading  Railway  pass.  Trap  Rock  is  a 
station  about  1^  miles  southwest  of  iiirdsboro  on  the  line 
of  the  Wilmington  and  Northern  Railroad,  which  is  oper- 
ated under  a  lease  by  the  Philadelphia  and  Reading  Rail- 
way Company.  At  Trap  Rock  tne  John  T.  Dyer  Stone 
Company  has  a  quarry  and  crushes  rock  which  is  sold  in 
competiton  with  the  rock  crushed  at  Monocacy  by  the  Com- 
plainant. 

The  rates  now  in  force  from  Trap  Rock  to  Birdsboro  are 
30  cents  per  net  ton  for  local  delivery  at  Birdsboro,  15  cents 
per  net  ton  when  destined  to  points  on  the  Pennsylvania 
Railroad  via  Birdsboro,  and  $1.50  per  car  on  "railroad  bal- 
last." The  rates  charged  by  the  Pennsylvania  Railroad 
from  Monocacy  to  Birdsboro  are  the  same  as  the  rates 
charged  by  the  Reading  Railway  from  Trap  Rock  to  Birds- 
boro, i.  e.,  ^0  cents  per  ton  for  local  delivery  at  Birdsboro 
and  15  cents  per  ton  for  consignees  at  points  on  the  Read- 
ing Railway  line  beyond  Birdsboro,  while  the  charge  to 
Birdsboro  on  ballast  purchased  by  the  Philadelphia  and 
Reading  Railway  is  $1.50  per  car. 

The  Complainant  petitions  The  Public  Service  Commis- 
sion to  order  the  discontinuance  of  the  rate  of  $1.50  per  car 
from  Trap  Rock  to  Birdsboro  on  railroad  ballast,  and  to 
establish  the  same  rate  upon  railroad  ballast  as  is  charged 
upon  crushed  rock  purchased  for  other  uses.  The  Com- 
plainant does  not  petition  to  have  the  rate  upon  ballast  rock 
from  Monocacy  to  Birdsboro  increased  from  $1.,S0  per  car 
to  15  cents  per  ton,  but  it  is  apparent  from  the  record  that 
the  complainant  would  expect  the  rates  to  Birdsboro  to 
be  ihe  same  from  Monocacy  as  from  Trap  Rock. 

The  Complainant  does  not  question  the  reasonableness 
of  the  rate  of  15  cents  per  ton  on  crushed  rock  from  Trap 
Rock  for  Monocacy)  to  Birdsboro  for  shipments  to  points 
beyond^  Birdsboro.  The  rate  of  30  cents  per  ton  from  the 
quarries  to  Birdsboro  on  rock  for  local  consumption  is 
stated  in  the  complaint  to  be  unreasonable,  but  in  the  hear- 
ing upon  the  complaint  no  evidence  was  submitted  concern- 
ing the  unreasonableness  of  the  30-cent  rate. 

The  respondent  in  the  testimony  and  in  his  brief  admits 
that  the  rate  of  $1.,S0  i)cr  car  from  Trap  Rock  to  Birdsboro 
is  a  "sub-normal"  rate,  and  it  may  be  assumed  from  the 
testimony  and  argument  that  a  charge  of  $1.50  per  car  for 
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the  switching  movement  from  quarry  to  the  tracks  of  the 
connecting  railroad  at  Birdsboro  is  an  unremunerative 
charge. 

In  support  of  this  rate  of  $1.50  per  car  on  "st»ne,  railroad 
ballast,  from  Trap  Rock  to  Birdsboro,"  the  attorney  for  the 
defendant,  basing  his  statement  upon  the  testimony  of  the 
principal  witness  for  the  defendant,  alleges  that  there  is 
no  competition  between  ballast  rock  purchased  by  a  rail- 
road company  and  crushed  stone  purchased,  by  other  buy- 
ers for  commercial  purposes;  that  ballast  is  sold  to  railroad 
companies  at  a  price  including  delivery  to  the  purchasing 
railroad  company  upon  its  rails  at  the  point  nearest  to  the 
quarry  from  which  the  rock  is  obtained;  that  "a  quarry 
located  beyond  the  line  of  the  railroad  company  which  is 
buying  the  ballast  must  assume  the  transportation  charges 
to  the  rails  of  such  purchasing  company  in  order  to  com- 
pete with  a  local  quarry,  the  latter  quarry  having  no  freight 
to  pay;"  that  the  rate  of  $1.50  per  car  on  ballast  rock  con- 
signed from  Trap  Rock  to  the  Pennsylvania  Railroad  Com- 
pany at  Eirdsbono  was  established  prior  to  1900,  since 
■which  time  the  Dyer  Company  has  been  able  to  sell  large 
quantities  of  ballast  to  the  Pennsylvania  Railroad  Com- 
pany; that  this  sale  of  ballast  rock  has  enabled  the  quarry 
to  produce  crushed  rock  at  a  lower  cost  for  commercial  nse; 
that  ballast  rock  moves  regularly  in  large  volume  from  the 
Trap  Rock  quarry  to  the  Pennsylvania  Railroad  Company 
at  Birdsboro,  the  shipments  for  1913  averaging  about  13 
cars  per  day;  and  that  the  defendant  is  relieved  by  the 
Pennsylvania  Railroad  Company  from  the  payment  of  per 
diem  charges  on  cars  supplied  for  the  transportation  of  the 
ballast  rock,  the  per  diem  payable  by  the  defendant  for  the 
use  of  ''foreign  cars"  required  for  the  movement  of  rock 
consigned  to  other  purchasers  than  the  Pennsylvania  Rail- 
road Company  being  45  cents  per  car. 


The  issue  in  this  case  raises  the  question  whether  a 
lower  freight  rate  on  crushed  rock  consigned  to  a  railroad 
company  than  on  the  same  article  when  consigned  to  other 
pnrchasers  is  lawful  nnder  the  Pennsylvania  Public  Service 
Act.  Is  it  lawful  for  the  defendant  company  to  charge  $1.50 
per  car  on  "stone,  railroad  ballast,"  from  Trap  Rock  to 
Birdsboro,  and  to  charge  fifteen  cents  per  ton  {about  $7.50 
per  car)  on  the  same  kind  of  material  when  transported 
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between  the  same  points  for  consignees  who  do  not  use 
the  rock  for  railroad  ballast?  Is  this  discrimination  reason- 
able and  lawful? 

Counsel  for  the  defendant  cites  in  support  of  the  special 
rate  of  $1.50  per  car  on  railroad  ballast  Article  III,  Section 
1,  paragraph  (b)  of  the  Public  Service  Company  Law  of 
July  26,  1913,  which  permits  the  carrier 

"To  employ,  in  the  conduct  and  management  of 
its  business  suitable  and  reasonable  classifications 
of  its  service,  patrons,  and  rates;  and  such  classifi- 
cation may,  in  any  proper  case,  take  into  account 
the  nature  of,  the  use,  and  quantity  used,  the  time 
when  used,  the  purpose  for  which  used,  the  kind, 
bulk,  value,  and  facility  of  handling  of  commodities, 
and  any   other  reasonable  consideration." 
It  is  contended  by  the  defendant's  counsel  that  the  car- 
rier is  authorized  by  this  section  of  the  law  to  classify  a 
commodity  with  reference  to  "the  purpose  for  which  used" 
and  that  "stone,  railroad  ballast"  may  be  given  a  different 
rate  than   is  charged  crushed  rock  not  used  for  railroad 
ballast.     It  should  be  noted,  however,  that  whatever  au- 
thority is  given  the  defendant  carrier  by  paragraph   (b), 
Section  1,  Article  III  of  The  Public  Service  Company  Law 
is  necessarily  limited  by  Section  8  of  Article  III,  which  pro- 
vides that 

"It  shall  be  unlawful  for  any  public  service  com- 
pany— 

"(a).  To  charge,  demand,  collect,  or  receive,  di- 
rectly or  indirectly,  by  any  special  rate,  rebate, 
drawback,  abatement,  or  other  device  whatsoever, 
from  any  person  or  corporation,  for  any  service 
rendered  or  to  be  rendered,  a  greater  or  less  com- 
pensation or  sum  than  it  shall  demand,  charge,  col- 
lect, or  receive  from  any  other  person  or  corpora- 
tion for  a  like  and  contemporaneous  service  under 
substantially  similar  circumstances  and  conditions. 
"(1)).  To  make  or  give  any  undue  or  unreason- 
able perference  or  advantage  in  favor  of  or  to  any 
person  or  corporation  or  any  locality,  or  any  par- 
ticular kind  or  description  of  traffic  or  service,  in 
any  respect  whatsoever;  or  to  subject  any  particu- 
lar person  or  corporation  or  locality,  or  any  par- 
ticular kind  or  description  of  traffic  or  service,  to 
any  undue  or  unreasonable  prejudice  or  disadvant- 
'age  in  any  respect  whatsoever." 
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Are  the  services  of  transporting  crushed  rock  for  rail- 
road ballast  and  crushed  rock  for  other  uses  performed  un- 
der substantially  similar  circumstances  and  conditions? 
Does  the  special  rate  on  railroad  ballast  constitute  an  undue 
or  unreasonable  preference? 

The  record  in  this  case  shows  that  the  defendant,  during 
the  year  1913,  hauled  from  Trap  Rock  to  Birdsboro  4,324 
car-toads  of  ballast  rock  for  the  Pennsylvania  Railroad 
Company,  at  a  freighf  rate  of  $1,50  per  car,  and  3,906  car- 
loads of  crushed  rock  for  other  consignees  at  a  rate  of  IS 
cents  per  ton.  The  tonnage  of  the  ballast  rock  upon  which 
the  rate  of  $1.50  per  car  was  charged  was  somewhat  larger 
than  upon  the  tonnage  of  rock  for  other  uses  than  ballast, 
upon  which  the  rate  of  15  cents  per  ton  was  imposed,  hut 
the  difference  in  tonnage  was  not  sufficient  to  justify  the 
difference  in  the  rates.  A  car-load  is  the  standard  unit  of 
service  in  the  transportation  of  such  material  as  crushed 
rock;  and  the  rates  charged  whether  per  car  or  per  ton  being 
for  the  movement  of  car-load  quantities,  there  seems  no 
justification  for  any  marked  difference  in  the  car-load  rates 
accorded  larger  and  smaller  shipments  of  such  a  commodity 
as  crushed  nock. 

The  arrangement  between  the  defendant  and  the  Penn- 
sylvania Railroad  Company  providing  for  the  waiver  of  the 
collection  of  per  diem  charges  on  cars  used  for  the  trans- 
portation of  railroad  ballast  somewhat  reduces  the  expenses 
incurred  by  the  defendant  company  in  switching  ballast 
from  Trap  Rock  to  the  line  of  the  Pennsylvania  Railroad 
at  Birdsboro.  This  arrangement,  if  lawful,  would  not  jus- 
tify such  a  wide  difference  as  now  exists  in  the  rates  on 
ballast  and  other  crushed  rock.  The  legality  of  the  ar- 
rangement between  the  Philadelphia  and  Reading  Com- 
pany and  the  Pennsylvania  Railroad  Company  as  to  the 
waiver  of  the  per  diem  charges  in  question  not  being  at 
issue  in  the  present  proceedings,  no  opinion  is  expressed 
thereon. 

The  provisions  of  Section  8  of  Article  III  of  the  Pennsyl- 
vania Public  Service  Company  Law  are  in  substance  and 
effect  the  same  as  Sections  2  and  3  of  the  present  Interstate 
Commerce  Act.  The  interpretation  given  those  sections 
of  the  Federal  statute  by  the  Interstate  Cominerce  Com- 
mission and  the  United  States  Supreme  Court  indicates 
clearly  the  application  of  Section  8  of  Article  III  of  the 
.  Pennsylvania  statute  to  the  question  at  issue  in  this  pro- 
ceeding.   ■ 
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It  was  held  by  the  Interstate  Commerce  Commission  in 
Capital  City  Gas  Co.  vs.  Central  Vermont  Railway  Co.  (11 
I.  C.  C.  Reps.  104)  that 

'"In  transporting  coal  from  Norwood  to  Mont- 
pelicr  at  90  cents  a  ton  for  'railroad  supply,'  the 
same  service  is  performed  and  the  circumstances 
and  conditions  of  carriage  are  the  same  in  every 
material  respect  as  in  transporting  coal  at  $1.85  per 
ton   for  complainant  and   other  consignees    "     * 
*     "     •     *     and  that  the  difference  in  rates  is  a 
violation  of  the  statute." 
In  support  of  this  conclusion,  the  Inter-i^tate  Commerce 
Commission  cited  the  decision   of  the  United   States  Su- 
preme Court  in  Wight  vs.  United  States  (167  U.  S.  512,  42 
L.  ed.  258)  which  held  that  the  phrase  under  substantially 
similar  circumstances  and  conditions  in  Section  2  of  the 
Interstate  Commerce  Act  "refers  to  the  matter  of  carriage 
and  does  not  include  competition,"  and  that  "it  was  the 
purpose  of  the  section  to  enforce  equality  between  shippers, 
and  it  prohibits  any  rebate  or  other  device  by  which  two 
shippers,  shipping  over  the  same  line,  the  same  distance, 
under  the  same  circumstances  of  carriage,  are  compelled 
to  pay  different  prices  therefor." 

It  would  seem  from  this  that  neither  the  absence  or  pres- 
ence of  competition  between  ballast  rock  and  other  crushed 
rock  nor  the  different  uses  made  of  the  rock  by  a  railroad 
compaiiy  and  other  consignees  can  affect  the  circumstances 
and  conditions  of  the  service  of  transporting  car-load 
quantities  of  crushed  rock  from  Trap  Rock  to  Birdsboro. 

The  decision  of  the  United  States  Supreme  Court  in  In- 
terstate Commerce  Commission  vs.  Baltimore  and  Ohio 
Railroad  (225  U.  S.  326)  is  largely  determinative  of  the 
conchision  to  be  reached  in  the  present  case.  The  question 
before  the  Supreme  Court  was  as  to  the  validity  of  the  find- 
ing of  the  Interstate  Commerce  Commission  in  the  case  of 
Hitchman  Coal  Co.  vs.  Baltimore  and  Ohio  Railroad,  et  al. 
(16  I.  C.  C.  Reps.  512)  in  which  the  Commission  held, 
among  other  things,  that  it  was  unlawful  to  charge  a  lower 
rate  on  coal  for  railroad  fuel  than  on  coal  for  commercial 
uses.  The  reasoning  of  the  Interstate  Commerce  Com- 
mission was'  that : 

"The  custom  has  been  somewhat  general  in 
years  gone  by  for  carriers  to  accord  to  each  other 
preferential  rates  lower  than  were  charged  for  the 
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same  service   to  the   shipping  public.     There   is, 
however,  no  warrant  in  the  common  law  for  the 
theory  that  a  carrier  as  a  shipper  over  the  lines  of 
another  carrier  may  enjoy  or  be  given  a  preferred 
status.    There  is  no  intimation  in  the  act  to  regu- 
late commerce  that  a  carrier  as  a  shipper  has  or 
may  be  given  a  status  that  is  different  from  or  more 
advantageous  than  that  given  to  all  other  shippers. 
It  has  been  suggested  in  justification  of  preferen- 
tial rates  on  railway  fuel  coal  that  tha.t  product 
affords  a  large  tonnage  for  the  carrier  that  trans- 
ports the  coal;  that  it  is  in  a  sense  a  reciprocal  ar- 
rangement; and  that  the  shipper  carrier  thereby 
secures  its  fuel  at  a  lower  cost.     Neither  of  these 
suggestions  is  persuasive.     The  practice  can  not 
be  upheld  without  removing  the  very  corner  sbone 
of  the  act,  which  seeks  to  abolish  and  prevent  un- 
just  and   undue   discriminations  and   preferences. 
If  a  carrier  may  have  lower  transportation  rates 
than  other  shippers  just  because  it  tenders  a  large 
tonnage,  why  may  not  the  mine,  mill  or  factory 
that  offers  a  large  tonnage  have  lower  rates  than 
the  mine,  mill,  or  factory  that  offers  a  smaller  ton- 
nage?" 
Upon  appeal  to  the  Commerce  Court,  the  carriers  se- 
cured an  injunction  against  the  enforcement  of  the  decision 
of  the  Commission  that  the  rates  on  coal  for  railroad  fuel 
and  for  other  purposes  must  be  the  same;  but  the  Supreme 
Court   overruled   the  Commerce  Court  and  sustained   the 
finding  of  the  Interstate  Commerce  Commission.    The  rea- 
soning of  the  Supreme  Court  was 

"The  fact  that  a  railroad  is  the  shipper  or  con- 
sumer is  not  a  circumstance  or  condition  that  af- 
fects the  carriage,  nor  can  the  different  uses  to 
which  the  coal  may  be  put;  and  it  would  seem  nec- 
essarily that  any  other  extraneous  condition  or 
circumstance  could  have  no  greater  potency.  Once 
depart  from  the  clear  directness  of  what  relates  to 
the  carriage  only  and  we  may  let  in  con.siderations 
which  may  become  a  cover  for  preferences." 

DECISION. 

The  facts  of  record  in  this  case  indicate  that  the  cir- 
cumstances and  conditions  attending  upon  the  transporta- 
tion from  Trap  Rock  to  Birdsboro  of  crushed  rock  for  rail- 
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road  ballast  and  for  other  uses  are  substantially  similar. 
The  service  performed  by  the  defendant  in  transporting 
rock  for  the  railroad  company  purchasing  ballast  is  not 
materially  different  from  the  service  performed  for  other 
consignees  for  whom  the  rock  is  transported.  The  exist- 
ence or  absence  of  competition  between  the  purchaser  of 
railroad  ballast  and  other  buyers  of  crushed  rock,  is  not 
a  factor  that  may  lawfully  be  considered  by  a  carrier  in 
fixing  freight  rates.  The  car-load  rate  on  crushed  rock 
transported  from  Trap  Rock  to  Birdsboro  for  delivery  to 
consignees  at  points  beyond  Birdsboro  must  be  the  same 
for  all  shippers.  No  opinion  is  here  expressed  as  to  the 
reasonable  relationship  between  the  rate  from  Trap  Rock 
to  Birdsboro  on  crushed  rock  for  local  delivery  in  Birdsboro, 
and  the  rate  from  Trap  Rock  to  Birdsboro  on  rock  for  ship- 
ment to  points  beyond  Birdsboro,  The  reasonableness  of 
the  rate  on  rock  for  local  delivery  at  Birdsboro  is  not  at 
issue  in  this  proceeding. 

It  is  held  that  a  rate  from  Trap  Rock  to  Birdsboro  on 
"rock,  railroad  ballast"  different  from  the  rate  charged  upon 
crushed  rock  purchased  for  uses  other  than  as  railroad  bal- 
last is  unlawful.  An  order  will  issue  requiring  rates  to  be 
adjusted  in  accordance  with  this  finding. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
\"olved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit,  December  4th.  1914,  it  is  ordered.  That  the 
Wilmington  and  Northern  Railroad  Company  and  The 
Philadelphia  and  Reading  Railway  Company  so  adjust  their 
rates  and  tariffs  that  the  rate  from  Trap  Rock  to  Birdsboro 
on  "rock,  railroad  ballast"  shall  not  differ  from  the  rate 
charged  between  said  points  upon  crushed  rock  purchased 
for  uses  other  than  as  railroad  ballast,  and  that  said  ad- 
justment and  change  in  rates  be  made  so  as  to  take  effect 
on  or  before  January  fifteenth,  1915. 
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In  Re  Publication  of  Commission's  Rulings,  Regula- 
tions OF  Orders  by  Public  Servicb  Companies. 

Public  Service  Companies— Manner  in  which  notice  of  rulings, 
orders  and  regulations  of  Public  Service  Commission  may 
be  sent  by  public  service  companies  to  their  patrons. 

Public  Service  Commission.     General  Order  No.  12. 

By  the  Commission,  January  6,  1915, 

It  having  come  to  the  attention  of  the  Commission  that 
certain  public  service  companies  have  been  seniling  out 
written  or  printed  notices  or  other  such  communications  to 
their  patrons,  in  which  they  have  attributed  to  the  Commis- 
sion, from  time  to  time,  the  making  of  alleged  rulings/ 
regulations  or  orders  which,  in  point  of  fact,  have  not  been 
made, by  the  Commission  as  represented,  and  thereby  have 
occasioned  misunderstanding,  confusion  and  inconvenience 
to  their  patrons  and  the  public  as  to  various  matters,  but 
especially  with  regard  to  the  time  and  manner  of  payment 
of  bills  subject  to  discount : 

It  is  hereby  ordered:  That  the  above  practice  shall  be 
discontinued  and  that  hereafter  no  administrative  ruling, 
regulation  or  order  shall,  in  any  such  written  or  printed 
notice  or  other  communication  whatsoever,  be  stated  by  any 
public  service  company  tp  have  been  made  by  the  Commis- 
sion, unless  an  exact  copy  of  the  particular  ruling,  regulation 
or  order  so  referred  to  is  therein  set  forth  at  length  and  the 
date  thereof  also  stated. 

Copies  of  such  rulings,  regulations  or  orders  may  be  had 
on  application  to  the  Secretary  of  the  Commission.  Public 
service  companies  assume  the  risk  of  the  accuracy  of  copies 
of  rulings,  regulations  or  orders  obtained  from  any  other 
source,  and  exact  copies  of  all  such  notices  sent  by  such 
companies  to  customers  shall  be  filed  with  the  Secretary  of 
the  Commission  within  three  days  of  date  of  issue  thereof. 
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In  the  matter  of  the  application  of  the  Perkiomen 
Electric  Transit  Company,  a  cokporatign  of  the 
State  of  Delaware,  for  Certificate  of  Public  Con- 
venience authorizing  it  to  do  business  in  the  State 
OF  Pennsylvania, 

Foreign  Corporations — Trackless   Trolley. 

Tbe  appUcaut,  a  Delawiir«  corporation,  petlUoued  for  the  Uauance 
of  a  Certlflcate  of  Public  GcmT«n1eDCe  autbM-lzing  It  to  eosage  In 
tbe  biislhHjn  or  opera-tlng  a  tracklem  trolley  In  tb«  State  of  Penn- 
■ylvaiila. 

Tbe  certlfloate  was  refused  by  tbe  Coanutoslon  on  tba  ground  tbat 
tbe  business  contamplated  by  tbe  applicant  bad  not  been  oonatdared 
by  the  Legislature  of  tlUs  State,  and  no  lam  bad  been  pamed 
antborlzing  euch  a  cMupaiiy  to  use  tbe  hlgbways  of  ttw  Common- 
wealtb  for  such  a  purpose.  Tbe  OommliBion  was  aleo  of  bbe  oplnloB 
tbat  tfas  a|)proTal  and  gntntliig  of  tbe  certificate  woe  not  necesury 
or  proper  for  tbe  service,  accommodatlco,  convenience  or  safety  of 
tbe  public,  for  tbe  reason  that  tbe  capital tiatlon  of  sucb  a  company 
would  be  b«yond  tbe  control  of  tbe  Oommlsslon. 

Public  Service  Commission.  No.  69,  Application  Docket. 
Tone,  Commissioner,  January  8,  1915. 

The  applicant  is  a  corporation  of  the  State  of  Delaware, 
and  the  purpose  of  its  incorporation  briefly  stated,  is  inter- 
alia,  the  construction  and  operation  of  a  trackless  trolley, 
and  in  connection  therewith  the  right  to  erect  and  own 
power  plants  and  distribution  lines  used  in  operating^  the 
said  electric  trolleys.  The  company  has  registered  under 
the  Act  of  June  8,  1911.  to  do  business  in  the  State  of  Penn- 
sylvania. The  present  application  of  the  company  is  to 
obtain  a  Certificate  of  Public  Convenience  authorizing  it 
to  do  business  within  this  Commonivealth,  this  certificate 
being  required  by  the  provisions  of  Article  III,  Section 
3  fb")  of  the  Public  Service  Company  Law,  which  provides 
that  upon  the  approval  of  the  Commission,  evidenced  by 
its  Certificate  of  Public  Convenience,  first  had  and  ob- 
tained, and  upon  compliance  with  existing  laws  and  not 
otherwise,  if  any  such  laws  there  be  "permitting  such  for- 
eign company  to  exercise  its  powers  and  franchises  within 
this  Commonwealth,"  it  shall  be  lawful  to  obtain  the  right 
to  do  business  within  this  Commonwealth. 

In  Article  V,  Section  18,  of  The  Public  Service  Company 
Law,  it  is  expressly  provided  that  "such  approval  in  each 
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and  every  stlch  case  or  kind  of  application  shall  be  ^iven 
only  if  and  when  the  said  Commission  shall  find  or  de- 
termine that  the  granting  or  approval  of  such  application 
is  necessary  or  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public." 

The  Commission  has  examined  and  considered  the  testi- 
mony and  arguments  produced  by  the  applicant  to  show 
the  necessity  and  propriety  of  the  approval  of  this  applica- 
tion. The  transportation  needs  of  the  community  and  the 
ability  of  the  applicant  to  supply  the  same  by  its  trackless 
trolley  system  have  been  brought  to  the  attention  oi  tlie 
Commission  in  a  very  thorough  and  detailed  manner  and 
have  been  carefully  Tveighed  by  it. 

It  may  be  that  the  installation  of  such  a  system  would  he 
of  benefit  to  the  community,  but  the  proper  determination 
by  the  Commission  of  the  essential  issue  above  detined  in 
the  statute,  viz.,  whether  the  approval  applied  for  "is  nec- 
essary or  proper  for  the  service,  accommodation,  conveni- 
ence or  safety  of  the  public"  involves,  under  the  present  ap- 
plication, a  broader  inquiry.  It  involves  the  question  n.it 
merely  whether  the  transportation  of  the  kind  offered  by 
such  a  trackless  trolley  system  is  necessary  or  proper  for 
the  accommodation  or  convenience  of  the  public,  but 
whether  such  service,  rendered  in  the  course  of  the  business 
proposed  to  be  carried  on  by  the  particular  applicant  cor- 
poration would,  in  view  of  the  entire  absence  of  legislative 
regulation  of  the  rights  and  powers  of  such  a  corporation, 
be  proper  for  the  service,  accommodation,  convenience  or 
safety  of  the  public. 

The  Commonwealth  has  adopted  a  broad  policy  in  rela- 
tion to  the  improvement  of  the  public  roads  and  highways 
in  country  districts,  and  large  sums  are  constantly 
being  expended  on  the  construction  and  maintenance  of 
such  public  improvements.  While  the  Commonwealth  has 
been  vigilant  in  regulating  by  law  the  right  of  street  I'ail- 
way  companies  to  use  streets  and  roads,  yet  the  legislatu-e 
has  not  clearly  indicated  the  policy  of  the  State  in  regard  to 
the  use  of  such  highways  by  transportation  companies  ui- 
ing  a  means  of  transportation  such  as. a  trackless  trolley 
system  that  was  not  in  contemplation  a  short  time  ago. 
No  means  of  securing  to  the  State  an  adequate  recompense 
for  the  right  of  such  transportation  companies  to  use  these 
great  public  improvements  so  es^iential  to  the  best  interests 
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of  the  State,  has  been  provided,  nor  has  the  legislature  de- 
fined the  corporate  rights  and  powers  of  such  companies 
on  the  highways,  and  until  some  policy  on  this  question  is 
adopted  by  the  legislature  it  is  the  judgment  of  the  Com- 
mission that  the  doing  of  business  by  such  a  transportation 
.company,  involving  such  an  unregulated  use  of  the  high- 
ways, is  not  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public. 

It  may  be  true  that  the  delegated  power  of  this  Commis- 
sion to  regulate  the  exercise  of  the  rights  of  public  service 
companies  is  sufficiently  comprehensive  to  include  the  reg- 
ulation of  the  operation  of  the  applicant  company,  but  that 
regulatory  power  pre-supposes,  to  a  very  large  extent,  the 
definition  and  limitation  by  the  legislature  of  the  corporate 
rights  and  powers  of  such  a  company.  We  have  no  indi- 
cation in  any  act  of. assembly  as  to  what  the  legislative 
policy  of  the  Commonwealth  is  with  regard  to  corporatt 
rights  and  powers  of  companies  such  as  the  applicant,  the 
purpose  of  which  has  apparently  not  been  considered  by  the 
legislature.  There  may  be  a  great  many  restrictions  and 
condijions  that  the  legislature  will  desire  to  adopt  on  this 
subject  if  it  is  brought  before  it,  but  in  the  present  state  of 
the  law  of  the  Commonwealth,  as  interpreted  by  its  At- 
torney General,  there  is  no  legislative  enactment  under 
which  a  company  can  be  incorporated  in  Pennsylvania  for 
the  purpose  of  carrying  on  the  trackless  trolley  business, 
■  nor  is  there  any  legislative  regulation  as  to  the  conduct 
of  such  business  by  such  a  corporation.  It  thus  appears 
that  the  applicant  desires  to  obtain  from  this  Commission 
the  right  to  engage  in  a  business  of  a  character  which  the 
laws  of  Pennsylvania  do  not  as  yet  authorize  her  own  cor- 
porations to  carry  on.  For  this  very  reason  the  applicant 
has  obtained  a  charter  from  the  state  of  Delaware  and  asks 
this  Commission  to  grant  it  the  right  to  transact  the  above 
mentioned  business  as  a  Delaware  corporation,  in  pursu- 
ance of  such  Delaware  charteF,  and  thus  seeks,  through  the 
approval  of  this  Commission,  to  accomplish  by  indirection 
that  which  cannot  be  done  directly,  under  the  existing  laws 
pf  Pennsylvania. 

It  is  not  every  foreign  corporation  that  can  obtain  the 
right  to  do  business  in  this  State.  Corporations  may  be 
formed  in  other  states  to  engage  in  a  business  that  the  leg- 
islature of  that  State  deems  to  be  lawful  and  in  accord  with 
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the  public  policy  of  that  state,  and  yet  that  business  may 
not  be  lawful  or  in  accord  with  the  public  policy  of  Penn- 
sylvania. 

At  the  present  time  the  legislature  of  this  Commonwealth 
has  made  no  provision  for  the  operation  of  a  trackless 
trolley  over  the  public  roads  and  highways  of  the  Common- 
wealth even  by  its  own  corporations.  The  exercise  in  this 
State  by  a  corporation  of  another  state  of  rights  in  which 
the  public  is  so  vitally  interested  should  be  undertaken 
only  if  and  when  those  rights  have  been  considered  and 
defined  by  the  lawmaking  body  of  this  Commonwealth. 
Untilsuch  action  has  been  taken  it  is  the  judgment  of  this 
Commission,  as  above  stated,  that  the  approval  of  the 
present  petition  of  the  applicant  foreign  corporation  would 
not  be  proper  for  the  service,  accommodation,  convenience 
or  safety  of  the  public. 

Irrespective,  therefore,  of  the  further  fact  that  by  reason 
of  the  incorporation  of  a  public  ser\'ice  company  in  a  state 
other  than  Pennsylvania,  its  capitalization  is  wholly  be- 
yond the  regulatory  control  of  this  Commission,  we  are  of 
opinion,  after  careful  consideration,  that  the  approval  ap- 
j>Iied  for  by  the  applicant  in  the  present  case  should  be 
denied  and  an  order  will  be  made  accordingly, 

ORDER. 

This  case  being  at  issue  upon  petitions  on  file,  and  hav- 
ing been  duly  heard  and  submitted  by  the  parties,  and  the 
Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclu- 
sions thereon,  which  report  is  hereby  referred  to  and  made 
a  part  hereof : 

'  Now,  to  wit.  January  8th,  1915.  it  is  ordered:  That  the 
petitions  be  and  the  same  are  hereby  dismissed,  and  the 
Certificate  of  Public  Convenience  prayed  for  is'  refused. 

Indebtedness  of  School  Districts. 
School  District!~Indeblednei!~Act  of  May  i8,  igii. 
Where  tbe  total  Indebtedneea  of  a  school  district  1b  more  tlian  two 
per  c«Dtum  ol  tbe  araeaeed  tbIim  of  the  taxable  property  tbeareln, 
and  part  of  such  Indebtedness  was  authorized  by  a  vote  of  the  elec- 
tors of  t^e  district,  tbe  ^IldebtedIles8  authorized  b;  vote  of  tlie  dec- 
torB  may  be  deducted  from  tbe  total  Indebtedness  and  If  tbe  remaln- 
faifC  Indebtedness  be  lem  tlutn  two  per  centum  of  the  assessed  value  of 
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the  taxable  property  In  tLe  dlfltrlct,  sncAi  remalitliiK  IndebtedneaB  ma; 
be  tncreeaed  to  two  per  centum  of  tbe  aBseeeed  valuation  wttbont 
the  assent  of  the  electors,  provided  that  the  total  indebtAdneaa  of  the 
district  does  not  tben  exceed  soven  par  c«ntum  of  the  aseeeeed  value 
of  Its  taxaUe  property. 

Section  eOS  of  the  School  Code  deals  exduBlvel;  with  the  powot 
of  school  directors  to  Incur  new  Indebtednees  or  Increase  existing  fn- 
debtednesB. 

A  school  district  whose  financial  condition  Is  such  tbe.t  Its  Indebted- 
bees  may  be  Increased  by  the  action  of  the  directors  alone,  mar 
exsrctse  this  power  under  Section.  508  of  the  School  Code,  by  creating 
a  temporary  debt,  secared  by  tbe  obligation  of  tbe  district,  .payable 
two  ywra  from  Its  date  out  of  current  revenues. 

Attorney  General's  Department.  Opinion  to  Nathan  C. 
Schaeflfer,  Superintendent  of  Public  Instruction. 

Cunningham,  Deputy  Attorney  General,  December  23, 
1914. 

This  Department  is  in  receipt  of  your  communication  of 
December  11th,  enclosing  a  letter  addressed  to  you  by  the 
Superintendent  of  Schools  of  Swissvale  Borough,  and  asking 
in  Substance  to  be  advised  whether,  under  the  facts  stattd 
in  your  communication  and  in  said  letter,  the  Directors  of 
the  School  District  of  Swissvale  Borough,  a  school  district 
of  the  third  class,  have  legal  authority — 

First.  To  increase,  at  the  present  time  and  without  the 
assent  of  the  electors  thereof  at  a  public  election,  the  in- 
debtedness of  said  school  district  in  the  sum  of  $30,000  to 
meet  casual  deficiencies  of  revenue. 

Second.  If  said  Directors  have  such  power,  then  (a)  may 
they  borrow  said  sum  of  money  as  a  temporary  debt  and 
issue  an  ohligation  therefor  under  the  seal  of  the  District  as 
provided  in  Section  508  of  the  School  Code  of  May  18,  1911^ 
P.  L.  309  at  page  333,  or  (b)  must  such  increase  of  in- 
debtedness be  secured  by  a  bond  issue  under  Section  506  of 
said  School  Code,  made  at  a  time  for  assessing  and  levying 
the  annual  school  taxes. 

The  material  facts  are  as  follows : 

The  total  assessed  value  of  property  tax- 
able for  school  purposes  in  said  District,  is    $9,450,000  00 

Two  per  centum  of  this  amount  is 189,000  00 

-  Seven  per  centum  of  this  amount  is (S61.500  00 

One-half    of    one    per    centum    of    this 
amount  is 47,250  00 
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The  present  indebtedness  of  said  school  district,  all  of 
which  is  secured  by  bonds  thereof,  is  made  up  of  two  classes, 
as  follows : 
A — Outstanding   bonds   issued 
by    authorization    of    the 
electors  at  a  public  election     $86,000  00 
B — Outstanding-    bonds    issued 
by  Directors  without  the 

assent  of  electors 1^,500  00 

$206,500  00 

From  the  foregoing  statement  it  appears  that  if,  in  con- 
sidering and  ascertaining  the  legal  power  of  the  Directors 
to  increase  the  present  indebtedness  of  the  school  district 
without  the  assent  of  the  electors,  the  above  mentioned 
item  of  $86,000  for  bonds  heretofore  issued  by  authorization 
of  the  electors  is  to  be  taken  into  consideration  and  included 
in  the  calculation,  then  the  present  indebtedness  of  the  dis- 
trict amounts  to  more  than  two  per  centum  of  the  assessed 
valuation  of  property  therein  taxable  for  school  purposes, 
and  the  school  directors  by  reason  of  the  prohibition  con- 
tained in  Section  8  of  Article  IX  of  the  Constitution,  have 
no  power  to  increase  the  indebtedness  of  the  district  with- 
out the  assent  of  the  electors. 

If,  however,  this  item  of  $86,000  should  be  excluded  from 
the  calculation  and  only  that  portion  of  the  existing  in- 
debtedness which  was  created  by  the  Directors  without 
the  assent  of  the  electors,  to-wit:  the  item  of  $120,500,,  is  to 
be  taken  into  consideration,  then  under  the  said  constitu- 
tional provision  the  Directors  still  have  a  borrowing  capacity 
to  be  exercised  by  themselves  and  without  the  assent  of  the 
electors,  of  $68,500.,  said  amount  being  the  difference  be- 
tween two  pec  centum  of  the  total  valuation  and  the 
amount  of  outstanding  indebtedness  created  solely  by  the 
proper  school  authorities. 

The  provisions  of  Section  8  of  Article  IX  of  the  Con- 
stitution applicable  to  the  first  branch  of  your  inquiry,  read 
as  follows : 

"The  debt  of  any  •  •  •  •  school  district 
•  "  •  "  shall  never  exceed  seven  per  centum 
upon  the  assessed  value  of  the  taxable  property 
therein,  nor  shall  any  such  •  •  •  •  district 
incur  any  new  debt  or  increase  its  indebtedness  to 
an  amount  exceeding  two  per  centum  upon  such  as- 
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sessed  valuation  of  property  without  the  assent  of 
the  electors  thereof  at  a  public  election  in  such 
manner  as  shall  be  provided  by  law     •     •     •     •," 

The  question  therefore  now  arising  may  be  stated  as 
follows : 

Where  the  total  existing  indebtedness  of  a  school  district 
is  more  than  two  per  centum  of  the  assessed  value  of  tax- 
able property  therein,  but  it  appears  that  a  part  of  such 
indebtedness  was  duly  authorized  by  a  vote  of  the  electors, 
may  such  part  be  deducted  from  the  gross  amount  of  the 
indebtedness,  and,  if  the  remainder  of  the  indebtedness  is 
then  less  than  two  per  centum  of  the  assessed  value,  may 
such  remaining  indebtedness  be  increased  to  an  amount  not. 
exceeding  two  per  centum  of  the  valuation  without  special 
authorization  by  the  electors. 

This  statement  of  the  question  involved  assumes,  of 
course,  that  when  the  proposed  increase  is  added  to  the  ag- 
gregate of  the  existing  indebtedness,  no  matter  how  created, 
the  total  indebtedness  of  the  district  will  then  not  exceed 
seven  per  centum  of  the  assessed  valuation. 

The  inquiry  thus  stated,  being  the  6rst  inquiry  set  forth 
in  your  communication,  is  answered  in  the  affirmative  by 
the  opinion  of  our  Supreme  Court  in  the  case  of  Keller  vs. 
Scranton,  202  Pa.  586.  At  the  time  the  controversy  dis- 
posed of  by  that  case  arose,  the  assessed  value  of  taxable 
property  in  the  City  of  Scranton  was  $23,121,000.,  and  two 
per  centum  thereof  amounted  to  $462,420.00.  The  debt  Of 
the  City  of  Scranton  was  $582,000.,  or  more  than  two  per 
centum  of  the  assessed  value  of  taxable  property.  It  ap- 
peared, however,  that  of  this  indebtedness,  amounting  in 
the  aggregate  to  $582,000,  the  sum  of  ^99.000  had  been 
approved  and  authorized  by  a  vote  of  the  electors  and  the 
balance  of  the  debt,  to-wit :  $283,000,  considerably  less  than 
two  per  centum  of  the  assessed  value  of  taxable  property, 
had  been  incurred  without  a  vote  of  the  electors. 

It  was  proposed  by  the  Councils  of  the  City  of  Scranton  to 
increase  the  indebtedness  of  the  City  throug;h  the  erection 
of  a  viaduct  which  would  cause  damage  to  abutting  property 
owners,  in  an  estimated  amount  of  possibly  $100,000. 

A  bill  was  filed  for  an  injunction  to  restrain  the  City 
authorities  from  thus  increasing  the  then  existing  inHehted- 
ness  of  the  City  without  first  obtaining  the  consent  of  the 
electors.  The  court  below  found  as  a  conclusion  of  law  that 
the  municipal  authorities  had  no  power  to  increase  the  in- 
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(I«btedness   of   the   City    without   authorization    from   the 
electors.     Upon  appeal  to  the  Supreme  Court,  that  Court, 
in  an  opinion  by  Mr.  Justice  Mitchell,  reversed  the  decree  of 
the  court  below  and  directed  that  the  bill  be  dismissed. 
In  the  course  of  the  opinion  it  is  held  that : 

"The  general  scheme  of  the  constitution  with  re- 
gard to  the  amount  of  municipal  indebtedness  is 
clear.  Section  8  of  Article  9  divides  such  indebted- 
ness into  three  classes  considered  with  reference  to 
amount,  first,  debt  exceeding  seven  per  cent,  of  the 
assessed  value  of  taxable  property,  which  is  ab- 
solutely prohibited,  except  as  to  cities  whose  debt 
exceeded  seven  per  cent,  at  the  time  of  the  adoption 
of  the  constitution ;  second,  new  debt  or  increase  of 
indebtedness  by  the  municipal  authorities,  which  is 
permitted  to  the  extent  of  two  per  cent,  of  assessed 
value;  and  third,  new  debt  or  increase  of  indebted- 
ness exceeding  two  per  cent,  but  less  than  seven 
per  cent,  of  assessed  value,  which  is  permitted  with 
the  assent  of  the  electors  at  a  public  electron, 
.  "The  words  of  the  section  with  which  we  are 
directly  concerned  are,  'Nor  shall  any  municipality 
or  district  incur  any  new  debt  or  increase  its  in- 
debtedness to  an  amount  exceeding  two  per  centum 
upon  such  assessed  valuation  of  property  without 
the  assent  of  the  electors  thereof.'  This  though  a 
limitation  on  the  power  of  creating  debt  is  also  a 
recognition  of  its  existence.  The  power  to  raise 
and  spend  money  for  public  purposes  is  a  necessary 
attribute  of  all  governments,  and  in  our  system  has 
always  been  exercised  by  the  legislative  branch  of 
municipalities  under  such  regulations  as  the  legis- 
lature of  the  state  has  prescribed.  The  constitu- 
tional provision  puts  a  limit  on  the  power,  and  on 
the  legislature's  authority  to  confer  it,  but  at  the 
same  time  is  a  recognition  of  the  power  as  exercised 
by  the  municipalities.  Hitherto  it  had  been  with- 
out limit  not  only  as  to  amount  of  expenditure  but 
also  as  to  the  time  and  mode  of  payment:  it  is  still 
without  limit  as  to  amount  of  expenditure,  if  paid 
or  means  of  payment  provided  at  the  time,  but  be- 
yond two  per  cent,  of  assessed  value,  it  cannot  be 
authorized  as  a  debt  for  the  future  without  the  as- 
sent of  the  electors  obtained  at  a  public  election. 
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The  result  of  the  provision  is  that  the  municipal 
authorities,  charged  with  the  raising  and  spending 
of  public  money  incident  to  the  current  expenses  of 
the  government,  still  have  the  same  power  they 
.  have  always  hitherto  had  as  to  the  creation  of  pub- 
lic debt  up  to  the  two  per  cent,  limit,  and  the  same 
power  to  the  further  limit  of  seven  per  cent,  if 
authorized  by  a  vote  of  the  electors.  The  im- 
mediate necessity  for  money  in  the  administration 
of  the  municipality's  affairs  may  vary  from  day  to 
day  and  the  mode  of  meeting  it  was  not  intended  to 
be  taken  out  of  the  discretion  of  the  ordinary  muni- 
cipal authorities,  up  to  the  prescribed  limit,  fixed 
as  sufficient  to  provide  for  ordinary  requirements. 
But  when  an  extraordinary  occasion  or  demand 
arises,  requiring  more  than  two  per  cent,  then  the 
assent  of  the  voters  must  be  obtained,  and  it  will 
be  sufficient  up  to  the  prescribed  limit  of  seven  per 
cent.  The  order  in  which  these  two  powers  may 
be  exercised  is  not  prescribed,  and  is  not  material. 
What  the  section  is  concerned  with  is  the  amount, 
of  the  indebtedness  of  each  class,  not  the  order  in 
i        which  it  is  incurred. 

"It  was  found  as  a  fac'  by  the  learned  judge  be- 
'  low,  that  at  the  time  the  ordinance  in  question  was 
passed,  the  debt  of  the  city  was  more  than  two  per 
cent,   of   the   assessed   value   of  taxable   property 
I        therein,  but  that  part  of  the  debt  had  been  duly 
authorized  by  a  vote  of  the  electors,  and  if  this 
were  deducted  from  the  gross  amount  the  remainder 
created  by  the  councils  without  special  authoriza-< 
tion  by  the  electors,  might  be  increased  by  the 
estimated  debt  to  be  incurred  under  the  ordinance, 
without  reaching  the  two  per  cent,  limit.     Under 
such  circumstances  the  debt  was  within  the  auth- 
ority of  councils  and  the  ordinance  valid." 
This  decision  is  directly  applicable  to  your  inquiry.     The 
existing  indebtedness  of  the  school  district  of  Swissvale 
Borough  consists  of  two  classes:     First,  the  sum  of  $86,000, 
authorized  by  the  electors,  and  second,  the  sum  of  $120,500, 
created  bv  the  school  directors  alone.     As  the  amount  of 
the  indebtedness  in  the  class  authorized  to  be  created  by 
the  school  authorities  without  the  assent  of  the  electors  ts 
less  by  S/^.SOO.  than  two  per  centum  of  the  assessed  value 
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of  taxable  property,  you  are  advised  that  the  Directors  of 
the  District  in  question  have  authority  by  their  action  alone, 
to  increase  the  present  indebtedness  in  the  amount  now 
proposed  to-wit :  $30,000. 

Having  reached  the  conclusion  under  the  first  branch  of 
your  inquiry  that  the  Directors  of  the  school  district  in 
question  have  the  power  to  increase  by  their  action  alone 
the  indebtedness  of  the  district  in  the  proposed  amount 
of  $30,000,  it  remains  to  inquire  whether  they  may  exercise 
this  power  under  Section  506  of  the  School  Code  by  creating 
a  temporary  debt  secured  by  the  obligation  of  the  district, 
payable  with  two  years  from  its  date  out  of  current 
revenues,  or  whether  the  increase  must  be  by  a  bond  issue 
under  Sections  506  and  507, 

In  the  drafting  and  enactment  of  the  School  Code,  strict 
regard  was  had  to  the  provisions  of  the  above  quoted  Section 
8  of  Article  IX  of  the  Constitution  and  Section  10  of  the 
same  Article,  providing  in  substance  that  any  school  dis- 
trict incurring  any  indebtedness  should,  at  or  before  the 
time  of  so  doing,  provide  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  and  also  the  principal  thereof 
within  thirty  years.  Hence  provision  was  made  in  Section 
506  of  the  Code  for  the  issuing  of  bonds  for  the  purposes 
therein  specified  i^which  do  not  include  ordinary  current 
expenditures),  to  such  an  amount  that  the  total  indebtedness 
of  the  district  would  never  exceed  seven  per  centum  upon 
the  assessed  value  of  property  taxable  for  school  purposes 
in  the  district,  and  it  was  provided  that  "such  indebtedness 
or  increase  of  indebtedness  shall  be  incurred  and  bonds 
issued  therefor  only  at  the  time  of  assessing  and  levying  the 
annual  school  taxes." 

By  Section  507  it  is  provided  that  such  bonds  shall  be 
made  payable  and  become  due  at  stated  periods  not  exceed- 
ing thirty  years  after  the  date  thereof  and  that  the  district 
shall  in  its  annual  ta.-*  levy  provide  for  their  payment  within 
said  period. 

Nothing  is  said  in  Section  506  with  reference  to  the 
authority  by  which  the  indebtedness  therein  authorized  may 
be  created,  but  this  section  must,  of  course,  be  read  in  con- 
nection with  Section  S  of  Article  IX  of  the  Constitution, 
prohibiting  any  school  district  from  incurring  any  new  debt 
or  increasing  its  indebtedness  to  an  amount  exceedinsj  two 
percentum  upon  the  assessed  valuation  of  property  without 
the  assent  of  the  electors. 
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The  matter  of  providing,  through  the  action  of  the  proper 
school  authorities  alone,  for  such  funds,  up  to  the  consti- 
tutional limit,  as  will  supply  the  necessities  of  school  dis- 
tricts as  these  necessities  may  vary  from  time  to  time,  is 
provided  for  in  Section  508  of  the  Code.  The  material  part 
of  this  section  reads  as  follows: 

"Any  school  district  having  no  indebtedness  or 
whose  indebtedness  is  less  than  two  (2)  per  centum 
of  the  total  valuation  of  the  taxable  property  for  _ 
school  purposes  therein,  may  at  any  time,  by  or 
through  its  board  of  school  directors,  incur,  in  ad- 
dition to  any  bonds  herein  authorized,  a  temporary 
debt,  or  borrow  money,  which  in  school  districts  of 
the    •    •    •    •    third    •    •    *    •    class  shall  not 
exceed     •     •     •     •     one-half     of     one     (1)     per 
centum  of  the  total  amount  of  taxable  property  in 
'  such  school  district,  and  issue  and  obligation  there- 
for, under  the  seal  of  the  district,  if  any,  properly 
attested   by   the   president  and   secretary  thereof, 
payable  within  two  years  from  the  date  thereof  and 
bearing  interest  not  exceeding  the  legal  rate     •     • 
*     "     Provided,  that  the  total  amount  of  all  in- 
debtedness   in    any    school    district    issuing   such 
obligations   shall  not,   at   any  time,   incUiding  alt 
such   obligations,  exceed   two  per  centum  of  the 
total  valuation  of  taxable  property  therein     "     * 
"     *     Provided   further,   that  any   school   district 
incurring   any   temporary   debt   and.  issuing   such 
obligations  in  the   manner   herein  provided,  shall 
provide  from  its  current  revenue  for  the  payment 
of  the  same." 
This  section  evidently  relates  exclusively  to  the  second 
class  of  indebtedness  defined  by  our  Supreme  Court  in  the 
foregoing  citation  as  "new  debt  or  increase  of  indebtedness 
by  the  municipal  (school)  authorities,  which  is  permitted 
to  the  extent  of  two  (2)  per  centum  of  assessed  value." 

In  construing  the  language  used  to  describe  the  districts 
to  which  this  section  is  intended  to  apply,  namely:  "Any 
school  district  having  no  indebtedness  or  whose  indebtedness 
is  less  than  two  (2)  per  centum  of  the  total  valuation  of  the 
taxable  property  (or  school  purposes  therein,"  the  principles 
laid  di)wn  by  our  Supreme  Court  in  the  case  of  Keller  vs. 
Scranton.  supra,  should  be  applied.  In  the  application  of 
these  principles  to  the   facts  in   the  present  case  for  the 
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purpose  of  ascertaining  whether  the  directors  of  the  dist- 
rict now  in  question  have  legal  authority  to  exercise  the 
powers  conferred  by  Section  508  of  the  School  Code,  the 
item  of  $86,000  for  outstanding  bonds  issued  by  authority 
of  the  electors,  should  be  excluded  and  the  existing  indebted- 
ness of  the  district  of  this  class  fixed  at  $120,500.  Under 
this  construction  Swissvale  Borough  is  a  school  district 
"whose  indebtedness  is  less  than  two  (2)  per  centum  of  the 
total  valuation  of  the  taxable  property  for  school  purposes 
therein,"  and  its  directors  may,  therefore,  for  the  purpose 
of  meeting  the  casual  deficiency  now  existing,  exercise  the 
powers  conferred  by  Section  508  of  the  School  Code  and 
borrow  money  as  a  temporary  debt,  to  be  paid  within  two 
years  out  of  current  revenues,  up  to  the  amount  of  one-half 
of  one  per  centum  of  the  assessed  value  of  its  taxable 
property,  i.  e.  up  to  $47,250,  as  this  amount  added  to  the 
existing  indebtedness  of  this  class  will  make  the  total  in- 
debtedness of  the  class  less  than  two  per  centum  of  the  total 
valuation. 

It  is  true  that  the  total  amount  of  all  indebtedness  of  the 
district  will,  after  the  proposed  $30,000  has  been  borrowed, 
be  $236,500.or  more  than  two  percentum  of  the  total  valua- 
tion of  taxable  property  therein,  and  this  condition  would 
seem  to  be  in  violation  of  a  literal  interpretation  of  the 
language  of  the  proviso  of  Section  508  above  quoted, 
namely :  "That  the  total  amount  of  all  indebtedness  in  any 
school  district  issuing  such  obligations  shall  not  at  any 
time,  including  all  such  obligations,  exceed  two  (2)  per 
centum  of  the  total  valuation  of  taxable  property  therein." 

I  am  of  opinion,  however,  that  as  the  section  now  under 
discussion  deals  exclusively  with  the  power  of  directors  to 
incur  new  indebtedness  or  increase  an  existing  indebted- 
ness, the  phrase  "total  amount  of  all  indebtedness"  as  used 
in  said  proviso,  must  be  understood  as  being  descriptive  of, 
and  limited  to,  the  second  class  of  indebtedness,  referred 
to  in  the  foregoing  opinion  of  our  Supreme  Court,  namely: 
Such  indebtedness  as  is  within  the  power  of  the  directors  to 
create.  As  the  indebtedness  of  this  class  in  the  district  now 
under  consideration  will,  after  the  addition  of  the  proposed 
temporary  debt  be  only  $150,500.  or  less  than  two  per 
centum  of  the  assessed  valuation  of  taxable  property,  I  am 
of  opinion  that  the  terms  of  the  proviso  above  quoted  will 
not  be  violated  by  the  proposed  increase  of  indebtedness. 
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You  are  therefore  advised  that  the  directors  of  the  school 
district  of  Swissvale  Borough  have  legal  authority  to  now 
borrow  for  the  purposes  indicated,  the  sum  of  $30,000  as  a 
temporary  debt  and  issue  the  obligation  of  the  district 
therefor,  payable  within  two  years  from  its  date  out  of  cur- 
rent revenues. 


In  Re  Petition  of  the  Cornwall  and  Lebanon  Railroad 
Company  for  Approval  of  a  Crossing  at  Grade  of 
Willow  Street  in  the  City  of  Lebanon. 

Railroads— Grade  crossings— Municipal  consent. 

rbe  Cornwall  and  Lebanon  Railroad  Company  applied  for  a  Certifi- 
cate or  Public  Convenience  evidencing  the  approval  of  the  CommlB- 
slon  of  a  Biding  at  grade  across  Willow  Street  In  the  City  of  Lebanon, 
the  granting  of  which  was  opposed  by  the  said  city. 

Held;  That  the  Conunlsalon  would  not  be  juatlDed  In  approving 
a  grade^rosslng  over  an  extensively  trav^ed  street  of  a  city  in 
face  of  lack  of  consent  of  the  municipal  authorities  and  protest  made, 
unless  the  evidence  showed  conclusively  that  the  service,  accommoda- 
tion and  convenience  of  the  public  would  be  attained,  which  evidence 
the  applicant  In  this  case  failed  to  produce. 

Public  Service  Commission,  No,  361.     Application  Docket- 

Wallace,  Commissioner,  January  8,  1915. 

This  is  an  application  by  the  Cornwall  and  Lebanon  Rail- 
road Company  for  the  approval  of  the  construction  of  a  sid- 
ing at  grade  across  Willow  Street  in  the  City  of  Lebanon, 
at  a  point  140  feet  west  of  the  western  boundary  of  North 
Seventh  Street  in  said  City.  The  purpose  of  this  siding  is 
to  furnish  additional  facilities  to  the  Lebanon  Steam  Com- 
pany (a  public  service  company)  for  the  delivery  of  coal 
at  its  plant.  A  protest  against  the  granting  of  a  Certificate 
of  Public  Convenience  evidencing  the  Commission's  ap- 
proval of  this  grade  crossing  was  filed  by  the  City  of  Leba- 

Section  18.  Article  V.  of  The  Public  Service  Company 
Law,  provides  that  the  approval  of  the  Commission  of  any 
application  for  the  construction  of  a  crossing  at  grade,  or 
above  or  below  grade,  shall  only  be  given  when  the  Com- 
mission shall  find  or  determine  that  the  granting,  or  approval 
of  such  application  is  necessary  or  proper  for  the  service, 
accommodation,  convenience  or  safety  of  the  public.     The 
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applicant  in  this  case,  in  the  evidence  produced  at  the  hear- 
ing, has  failed  to  show  that  this  crossing  would  be  for  the 
service,  accommodation  or  convenience  of  the  public. 

The  Cornwall  and  Lebanon  Railroad  Company,  after  re- 
peated efforts  and  most  liberal  offers,  was  unable  to  obtain 
the  consent  of  the  City  of  Lebanon  to  this  crossing.  It  is 
true  that  the  Commission  has  exclusive  jurisdiction  in  the 
matter  of  the  construction,  alteration,  re-location  or  aboli- 
tion of  crossings  at  grade,  above  or  below  grade.  But  the 
Commission  would  not  be  justified  in  approving  a  grade 
crossing  over  one  of  the  most  extensively  travelled  streets 
of  a  city  in  face  of  lack  of  consent  by  said  city  and  protest 
made  to  the  granting  thereof,  unless  the  evidence  produced 
at  the  hearing  was  certain  and  convincing  that  the  service, 
accommodation  and  convenience  of  the  public  would  be  at- 
tained. In  this  procedure  the  preponderance  of  the  evidence 
is  to  the  effect  that  there  is  no  public  necessity  for  the  cr09s> 
ing  in  question,  the  only  benefit  to  be  derived  being  a  more 
economical  way  of  handling  coal  by  the  Lebanon  Steam 
Company. 

Therefore,  it  is  the  opinion  of  the  Commission  that  the 
petition  in  this  case  should  be  dismissed  and  the  approval 
of  the  grade  crossing  in  question  denied,  and  an  order  will 
be  so  entered. 

This  case  being  at  issue  upon  petition  and  protest  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  January  8th,  1915,  it  is  ordered:  That  the 
petition  be  and  the  same  is  hereby  dismissed,  and  the  Cer- 
tificate of  Public  Convenience  evidencing  the  Commission's 
approval  refused. 

Ix    THE    MATTEK    OF    THE    COMPLAINT    AND    PROTEST    OF    THE 

CiTizKNs'  Electric  Illuminating  Company  against  the 

Consumers'  Electric  Company  of  the   Borough  of 

Exeter. 
Public   Service   companies— Certificate   of  public  convenience-- 
Departure  from  conditions  of  certificate. 

The  Cittzena'  Electric  Illuminating  Company  protested  to  the  Com- 
mission  against  the  method  of  construction  ot  certain  crossings  of 
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tbe  wlr«a  of  tb«  Cooiumers'  BUectrlc  Company  of  the  Boroiich  ol 
BxeUr  over  tbe  wires  of  tbe  proteetant.  In  tbe  Boroucb  of  Bseter, 
and  tbe  CommlsBion,  after  a  hearing  and  examination,  isBued  Ite 
CertlBcate  approving  tbe  existing  and  tbe  proposed  construction  In 
accordance  with  a  plan  filed. 

Where  a  Public  Service  Company  has  constructed  crossings  of  the 
facilities  of  another  public  service  company,  not  In  accordance  with 
a  certificate  of  public  convenience  Issued  to  It,  tbe  Public  Service 
Commission  must  take  cognizance  of  such  construction  as  a  practice 
contrary  to  law,  but  if  in  fact  the  crossings  so  constructed  are  proper 
for  the  safety  and  convenience  of  the  public,  the  commission  may 
approve  them. 

By  the  Commission,  January  21,  1915. 

The  Citizens*  Electric  Illuminating  Company,  on  Jan- 
uary 19th,  1915,  filed  with  the  Commission  a  protest  and 
complaint  against  certain  crossings  of  the  facilities  of  the 
Consumers  Electric  Company  of  the  Borough  of  Exeter 
over  the  facilities  of  the  complainant  in  the  Borough  of 
Exeter  and  West  Pittston,  and  a  hearing  was  held  on  this 
complaint  at  which  both  companies  were  represented  and 
introduced  testimony. 

From  the  testimony  it  appears  that  the  Consumers  Com- 
pany has  in  process  of  construction  in  the  two  boroughs 
mentioned  lines  for  the  transmission  of  electricity  to  be. used 
in  lighting  the  streets  of  the  Borough  of  Exeter  and  that 
the  said  Company,  by  a  notice  filed  in  accordance  with  the 
rules  of  this  Commission  was  proceeding  to  construct  the 
aforesaid  lines.  The  Citizens  Company  protested  against 
the  approval  of  the  crossings  mentioned  in  the  aforesaid 
notice  and  a  hearing  was  had  on  that  matter,  on  January 
7th,  1915,  and  an  investigation  of  the  existing  and  proposed 
facilities  of  the  Consumers  Company  was  made  at  the 
direction  of  the  Commission.  After  this  hearing  and  in- 
vestigation, the  Commission  issued  its  Certificate  of  Public 
Convenience,  approving  the  crossings  mentioned  in  the 
notice  filed  in  accordance  with  the  rules  of  the  Commission. 
The  present  complaint  alleges  that  the  Consumers  Company 
is  constructing  and  has  constructed  crossings  in  the 
boroughs  mentioned  which  are  not  covered  by  the  notice  or 
by  the  Certificate  of  the  Commission. 

The  Commission  has  caused  an  investigation  to  be  made 
of  the  lines  of  the  Consumers  Company  already  constructed 
and  under  process  of  construction  in  the  two  boroughs  with 
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a  view  to  ascertaining  the  methods  of  construction,  the 
particular  points  of  crossing  over  the  facilities  of  other  pub- 
lic service  companies  and  the  manner  in  which  said  cross- 
ings should  be  constructed  in  order  to  provide  for  the  safety 
of  the  public  and  the  facilities  of  other  public  service  com- 
panies. This  investigation  and  the  testimony  produced  at 
the  hearing  on  this  protest  show  that  the  Consumers  Com- 
pany is  constructing  or  has  already  constructed  certain  cross-  ' 
ings  which  were  not  provided  for  in  the  Certificate  of  Public 
Convenience  issued  on  January  8th,  1915,  and  hence  their 
construction  was  proceeded  with  contrary  to  the  provisions 
of  the  Public  Service  Company  Act,  requiring  approval  of 
the  character  of  the  crossing  in  advance  of  actual  construc- 
tion. Of  this  we  must  take  cognizance  as  a  practice  con- 
trary to  law,  but  under  the  facts  in  the  present  case  it  would, 
in  our  judgment,  not  warrant  their  removal  as  prayed  for 
by  the  protestant  company,  because  in  point  of  fact  all  of 
said  crossings  as  actually  constructed  are  proper  for  the 
safety  and  convenience  of  the  public,  and  the  convenience, 
service  and  safety  of  the  public  will  not  be  benefitted  by 
their  removal.  In  most  instances  the  series  of  crossings  in- 
volved in  the  construction  of  the  lines  are  shown  on  the 
plan  made  an  exhibit  at  the  hearing,  and  in  every  instance, 
including  the  crossings  not  covered  by  the  said  Certificate 
issued  January  8th,  191S,  have  been  examined  by  the 
Engineer  of  The  Public  Service  Commission  and  approved 
by  him,  subject  to  the  conditions  contained  in  the  aforesaid 
Certificate.  This  is  true  of  both  the  crossings  of  the  main 
transmission  lines  of  the  protestant  and  of  the  service  lines. 
The  Commission,  now,  January  21st,  1915,  after  investiga- 
tion and  hearing,  finds  and  certifies  that  the  way  and  manner 
of  each  and  every  crossing  involved  in  the  construction  of 
the  lines  of  the  Consumers  Electric  Company  of  the  Borough 
of  Exeter,  in  the  Borough  of  Exeter  and  the  Borough  of 
West  Pittston,  which  lines  are  indicated  upon  the  plan  filed 
by  the  said  Consumers  Company  with  the  Commission,  in- 
cluding the  particular  points  of  crossing  of  all  the  facilities 
of  the  Citizens  Electric  Illuminating  Company,  are  proper 
for  the  service,  accommodation,  convenience  and  safety  of 
the  public  and  the  same  are  hereby  approved  as  constructed 
or  planned  in  accordance  with  the  conditions  and  regula- 
tions set  forth  in  the  Certificate  of  Public  Convenience  is- 
sued January  8th,  1915,  and  subject  to  all  and  every  the 
conditions  therein  set  forth. 
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In  Testimony  whereof,  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  has  caused  this  find- 
ing, determination  and  certificate  to  be  signed  by  its  Acting 
Chairman  and  duly  attested  by  its  Secretary  the  day  and 
year  last  above  mentioned. 


In  the  matter  of  Discounts  for  Prompt  Payment  and 
Penalties  fob  Delayed  Payment  of  Bills. 

Public  Service  Companies— Discounts  for  prompt  payment  of 
bills— Penalties  for  delayed  payments— Notice  of  discounts 
and  penalties. 
Public  Service  Commission.    Administrative  Ruling,  No. 

6. 

Article  3,  Section  1,  sub-section  (c)  of  The  Public  Service 
Company  Law,  which  went  into  full  force  and  effect  January 
Ist,  1914,  provides,  that  any  public  service  company 
"may  require  the  payment  of  charges  in  advance, 
the  making  of  reasonable  minimum  payments  and 
deposits  to  secure  future  payments  of  such  charges ; 
or  it  may  allow  discounts  for  prompt  payment  of 
the  same,  or  impose  penalties  for  failure  to  pay 
promptly;  Provided,  That,  such  advance  charges, 
minimum  payments,  deposits,  discounts,  or  penal- 
ties are  reasonable  and  apply  equally  and  without 
discrimination  or  preference  to  all  shippers,  con- 
sumers, and  patrons,  under  like  conditions  and 
under  similar  circumstances,"  and 
Article  2,  Section  1,  sub~section  (d),  of  said  Act  of  A»- 
sembly,  further  provides,  that 

"Every  public  service  company  shall  also  file 

with  and  as  a  part  of  such  tariffs  and  schedules  and 

post,  as  directed,  all  rules  and  regulations  that  in 

any  manner  affect  the  said  prices,  charges,  rates, 

fares,  tolls,  or  other  compensation." 

Under  the  above  provisions  of  the  law,  all  public  service 

companies    imposing   penalties    for    failure    to   pay    bills 

promptly,  or  allowing  discounts  for  prompt  payments  of 

bills,  must  provide  in  their  posted  and  filed  tariffs  or  in 
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their  rules  and  regulations  which  are  part  of  said  tariffs  a 
rule  clearly  stating  the  said  purpose  for  which,  and  the  exact 
circumstances  and  conditions  under  which,  penalties  are 
imposed  and  discounts  allowed,  and  in  the  case  of  allow- 
ance of  discounts,  stating  also,  in'  clear  and  unambiguous 
terms,  whether  or  not  payments  mailed,  as  evidenced  by 
the  United  States  post  office  mark,  on  or  previous  to  the  last 
day  of  the  discount  period,  will  be  deemed  by  the  company 
to  be  a  payment  of  the  bill  within  such  discount  period. 

No  opinion  is  here  expressed  with  respect  to  the  propriety 
of  the  continuance  or  adoption  of  a  rule  providing  for  the 
mailing  of  payment  on  the  last  day  of  the  discount  period, 
but  this  ruling  is  issued  merely  for  the  purpose  of  requir- 
ing that  such  practices  as  are  in  vogue,  or  as  may  be 
adopted,  shall  be  clearly  set  forth  in  the  tariff  and  applied 
equally  and  without  discrimination  or  preference  to  all 
shippers,  consumers  and  patrons,  under  like  conditions  and 
under  similar  circumstances,  as  provided  by  the  aforesaid 
act  of  Assembly. 

It  is  hereby  ordered:  That  all  public  service  companies 
shall  comply  with  the  above  ruling  by  supplement  to  or  re- 
issues of  existing  tariffs,  on  or  before  March  1st,  1915,  on 
five  days  previous  notice  to  this  Commission  and  the  public, 
posted  and  filed  as  required  by  law. 


Combined  Committee  of  the  United  Business  Men's 
Association  of  Philadelphia,  et  al.  vs.  The  Penn- 
sylvania Railroad  Company,  Philadelphia  &  Read- 
ing Railway  Company,  Baltimore  &  Ohio  Rail- 
road Company. 

Railroads —  Ta  rifs — Reai  onab  lenesi — Disc  riminatton. 
Complaints  were  made  to  tbe  Commission  against  certain  tnrlfls 
of  psssmger  fares  Sled  and  posted  bj  tbe  PeniiB7lT«nla  BallroaO 
Company,  ttie  Philadelphia,  Baltimore  and  WasblngtoD  Railroad 
Company,  the  PHiladelpbla  and  Reading  Railway  CompsTir  and  tite 
Baltimore  and  Ohio  Railroad  Company.  all€^ne;  that  the  rates  set 
forth  In  said  tariffs  were  nnreasoMble  and  dlscrhulnatorr-  T^voa 
these  complaints  the  Pnbllc  Service  Commission  Jield  hearings  at 
whlcb  tile  railroad  companies  Introduced  testimony  tending  to  show 
that  the  revenues  derived  from  passenger  traffic  were  not  adequate, 
and  that  white  the  expenses  incident  to  said  traffic  tad  largely  In- 
creased,  the  return   to  the  carriers  >had  not  bem  eorre^MmdlDgly 
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increased.  Tbe  testimony  also  tended  to  sbow  dut  owing  to  lai^elr 
increased  expenses,  tbe  net  revenues  of  tlie  carriers  liad  not  mater- 
lally  increased  witbin  tbs  last  few  years,  and  tbat  an  increase 
in  passenger  revenue  was  Justified  by  tbe  circuinstances  of  tlie  case. 

Tbe  testimony  produced  on  tbe  part  of  tbe  Complainants  was  coa- 
flued  to  tbat  of  one  witness  wbo  expressed  Uie  opinion  'that  tbe 
proposed  Increases  would  retard  tbe  development  of  tbe  suburbs  of 
tbe  Cit}-  of  Fblladelpbia.  In  addition  to  tbis  testimony,  tbe  com- 
pialnauts  relied  upon  tbe  cross-examination  of  tbe  carrier's  witnesses 
and  tbe  argutiieot  of  counsel. 

Tbe  Commission  flled  tbe  following  r^Kirt  and  order  iMised 
tbereon,  in  wbicb  it  beld  tliat  tbe  proposed  tarllfB  were  unreason- 
able In  certain  particulars.  Tbe  Commission  determined  certain 
maximum  cbarges  for  specific  classes  of  tickets,  and  by  its  order 
directed  tbe  carriers  to  revise  tbe  tariffs  Sled  and  complained 
against,  so  tbut  tbe  said  tariffs  would  provide  for  tbe  issuing  of  tbe 
various  classes  of  tickets  mentioned  in  tbe  order  of  tbe  Commis- 
sion. Tbe  carriers  were  also  aufborlzed  to  file,  post  and  publlsb 
the  required  tariffs  upon  one  day's  notice  to  tbe  public  and  tlie 
Commission. 

Public  Service  Commission.     No,  315,  Complaint  Docket. 

Johnson,  Commissioner,  December  12,  1914. 

This  case  involves  the  reasonableness  of  changes  in  pass- 
'enger  fares  contained  in  tariffs  filed  and  posted  by  the  de- 
fendant carriers  about  November  14,  1914,  to  become  effec- 
tive, in  most  instances,  December  15,  1914.  The  complaints 
against  the  proposed  changes  in  fares  v^ere  heard  at  an  in- 
formal hearing  on  the  27th  of  November,  and  at  formal 
hearings  on  the  10th  and  11th  of  December.  The  finding 
and  order  of  the  Commission  were  reached  and  issued  Dec- 
ember 12,  1914,  as  promptly  as  possible  after  the  formal 
hearing,  for  the  purpose  of  enabling  the  order  of  the  Com- 
mission to  become  effective  not  later  than  the  15th  of 
December,  upon  which  date  most  of  the  increased  fares 
filed  by  the  carriers  in  November  would  otherwise  have 
become  effective.  The  issuance  of  the  order  thus  promptly 
made  necessary  the  formulation,  at  a  later  date,  of  the  rea- 
sons that  led  the  Commission  to  the  conclusion  set  forth  in 
its  findings.  The  facts  that  determined  the  finding  of  the 
Commission  are  now  stated  in  this  opinion. 

The  principal  changes  in  passenger  fares  announced  in 
the  tariffs  issued  by  the  defendant  carriers  November  14, 
to  become  effective  December  15,  1914  (for  the  Baltimore 
and  Ohio  Railroad  Company  December  19)  were  as  follows : 
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The  withdrawal  from  sale  of  the  lOO-trip  individual  ticket, 
valid  for  one  year,  which  the  Pennsylvania  Railroad  Com- 
pany, the  Philadelphia,  Baltimore  and  Washington  Rail- 
road Company,  the  Philadelphia  and ,  Reading  Railway 
Company,  and  the  Baltimore  and  Ohio  Railroad  Company 
had  sold  within  the  Philadelphia  suburban  district — but 
not  elsewhere  within  the  State — at  low  rates  of  fare  rang- 
ing roughly  from  U  cents  per  mile  for  short  distances  to 
less  than  9-10  of  a  cent  per  mile  for"  the  distance  between 
Philadelphia  and  points  in  the  outer  portions  of  the  zone 
to  which  suburban  fares  were  applied. 

The  Philadelphia  and  Reading  Railway  Company  with- 
drew from  sale  a  26-trip  annual  ticket,  good  for  bearer, 
which  it  had  sold  to  a  limited  number  of  suburban  stations; 
and  a  50-trip  individual  ticket,  good  for  one  year,  which  it 
sold  to  the  majority  of  the  stations  in  the  Philadelphia 
suburban  district.  The-  Philadelphia  and  Reading  Rail- 
way Company  had  sold  100-trip  tickets  to  the  Philadelphia 
suburban  stations  to  which  the  SO-trip  tickets  were  not 
sold,  the  rate  per  mile  for  both  tickets  being  about  the  same 
and  also  similar  to  the  charges  made  by  the  Pennsylvania 
Railroad  Company  for  100-trip  tickets.  The  Pennsylvania 
Railroad  Company  withdrew  from  sale  a  50-trip  yearly 
tirm  and  family  ticket  that  had  been  sold  on  the  basis  of 
2  cents  per  mile. 

There  was  to  be  an  increase,  with  minor  exceptions  of 
25  cents  in  the  charge  for  60-trip  monthly  commutation 
tickets  and  of  20  cents  in  the  price  of  46-trip  monthly  school 
tickets.  The  cost  of  the  180-trip  quarterly  commutation 
ticket  was  made  three  times  the  charge  for  a  60-trip 
monthly  ticket.  The  monthly  and  quarterly  tickets  were  to 
continue  to  be  sold  as  previously,  for  periods  respectively 
of  one  and  three  calendar  months. 

The  sale  of  10-trip  strip  tickets  was  discontinued  and 
in  lieu  thereof,  a  10-ride  card  ticket,  good  for  bearer  and 
those  accompanying  the  bearer,  was  to  be  sold  at  10  per 
cent,  less  than  the  charge  for  ten  single  trip  tickets, — or 
at  the  average  rate  of  2J  cents  per  mile. 

The  rate  for  round-trip  tickets  throughout  the  State  was 
somewhat  raised  by  making  the  charge  for  a  round-trip 
ticket  double  the  cost  of  a  single  trip  ticket  which  is 
generally  sold  upon  the  basis  of  2i  cents  per  mile.  No 
change  was  made  in  the  suburban  local  oneway  fares. 

Workmen's  strip  tickets  sold  at  a  few  Philadelphia  sub- 
urban points  were  withdrawn  from  sale. 
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Complaints  against  the  announced  changes  in  fares  were 
received  from  several  organizations  and  individuals.  The 
complaints,  with  few  exceptions,  were  directed  against  the 
changes  in  the  tickets  and  fares  applying  in  the  Philadel- 
phia suburban  district,  and  at  the  hearing,  the  testimony 
introduced  by  the  defendants  was  presented  to  prove,  and 
the  arguments  of  the  complainants  were  advanced  to  dis- 
prove, the  necessity  and  justification  of  the  proposed 
changes  in  the  fares  charged  between  Philadelphia  and 
suburban  stations.  With  the  exception  of  the  discontin- 
uance of  the  sale  of  round-trip  excursion  tickets  at  reduced 
fares,  the  questions  at  issue  and  the  opinion  in  this  case 
are  concerned  only  with  the  changes  that  were  proposed 
to  be  made  in  tickets  and  fares  applying  to  suburban  traffic. 

The  complaints  and  petitions  received  by  the  Commis- 
sion were  promptly  and  carefully  examined,  and  the  Com- 
mission began  an  investigation  upon  its  own  motion  by 
appointing  a  preliminary  public  hearing  for  November  27th, 
in  Philadelphia.  At  that  hearing  all  complainants  were 
heard  who  desired  to  present  their  case  to  the  Commission 
informally,  and  at  this  hearing  some  thirty  complaintants, 
some  speaking  as  representing  organizations,  others  speak- 
ing as  individual  protestants,  stated  their  objections  to  the 
changes  proposed  in  the  Philadelphia  suburban  fares.  The 
statements  made  to  the  Commission  at  this  preliminary 
hearing  indicated  clearly  the  effect  which  the  proposed 
fares  would  have  upon  the  charges  payable  by  purchasers 
of  commutation  and  other  suburban  tickets  in  the  Phila- 
delphia district.  This  being  an  informal  hearing,  the  car- 
riers did  not  present  testimony  in  support  of  the  proposed 
changes  in  fares. 

The  importance  of  this  case  to  the  public  caused  the  Com- 
mission to  desire  to  reach  a  determination  of  the  question 
at  issue  before  December  15,  191A — the  date  upon  which 
the  proposed  increase  in  most  of  the  faref  was  to  become 
effective.  Because  of  some  uncertainty  as  to  whether  or 
not  the  Act  of  July  26,  1913,  granted  power  to  the  Com- 
mission to  suspend  proposed  rates;  it  was  thought  import- 
ant by  the  Commission  to  investigate  and  determine  the 
reasonableness  or  unreasonableness  of  the  proposed  in- 
creased fares  and  to  reach  a  decision  a  few  days  before  the 
15th  of  December.  It  was  hoped  that  the  carriers  would 
voluntarily  give  the  Commission  more  time  for  the  inves- 
tigation and  determination  of  the  question.  Before  the 
hearing  of  November  27th,   the  counsel  of  the  Commis- 
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sioo  appealed  to  the  counsel  for  the  Pennsylvania  Rail- 
road Company  to  have  the  carriers  voluntarily  postpone 
the  proposed  changes  in  fares  to  a  date  sufficiently  later 
than  December  15  to  enable  the  Commission  to  have  ample 
time  to  hear  and  determine  the  case.  The  counsel  for 
this  defendant  pleaded  lack  of  authority  to  have  the  ef- 
fective date  of  the  proposed  change  postponed,  but  stated 
that  the  official  in  charge  of  the  traffic  department  of  the 
company  had  such  authority.  Subsequent  to  the  hearing 
of  November  27,  i.  e.,  on  November  30,  that  official  was 
requested  by  Commissioner  Johnson  to  postpone  the  date 
of  the  proposed  increase  in  fares,  but  he  refused  assent. 

On  the  first  of  December,  at  the  opening  of  the  session 
of  the  first  meeting  of  the  Commission  after  the  prelimin- 
ary hearing  cm  the  27th  of  November,  the  Commission 
decided  to  hold  a  formal  hearing  in  Philadelphia  on  the 
10th  of  December,  At  this  hearing,  which  continued 
through  the  10th  and  11th  of  December,  testimony  was 
presented  by  the  carriers  intended  to  show  the  necessity 
for  increased  revenues  and  to  prove  that  their  passenger 
fares  had  not  been  adequately  remunerative  during  recent 
years.  The  petitioners  in  rebuttal  called  only  one  witness, 
a  real  estate  operator,  who  testified  that  the  proposed  in- 
crease in  fares  would  retard  the  development  of  the  sub- 
urbs in  which  he  and  others  were  interested.  The  peti- 
tioners relied  upon  cross  examination  and  upon  argument 
of  counsel  to  present  their  side  of  the  case.    • 

The  issues  raised  in  this  proceeding  require  the  deter- 
mination of  three  questions: 

Are  the  defendant  carriers  entitled  to  an  increase  in 
passenger  revenues? 

What  is  a  reasonable  schedule  of  suburban  passenger 
fares  in  Pennsylvania,  and  in  the  Philadelphia  suburban 
district,  in  particular? 

In  what  particulars,  if  any,  were  the  tariffs  which  the 
defendant  carriers  filed  and  posted  November  14,  1914,  to 
become  effective  December  15,  1914  (for  the  Baltimore 
and  Ohio  Railroad  Company,  December  19,  1914),  un- 
reasonable ? 

In  support  of  the  necessity  for  increased  revenues  in 
general  and  for  larger  passenger  earnings  in  particular, 
the  counsel  for  the  Pennsylvania  Railroad  Company  and 
for  its  subsidiaries,  the  Philadelphia,  Baltimore  and  Wash- 
ington Railroad  Company  and  the  Northern  Central  Rail- 
road Company,  presented  detailed  tables  setting  forth  the 
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financial  history  of  the  companies  for  the  fifteen  years 
ending  June  30th,  1914.  The  figures  for  all  three  com- 
panies show  a  marked  increase  in  the  ratio  of  operating 
expenses  to  operating  income,  and  an  equally  marked  de- 
crease in  the  annua)  percentage  of  return  upon  investment 
in  the  property.  Although  there  had  been  a  growth  in 
freight  and  passenger  traffic,  there  had  been  more  than  a 
proportionate  rise  in  operating  expenses  and  taxes.  In 
the  fiscal  year,  1900,  the  Pennsylvania  Railroad  Company 
paid  out  69.59  per  cent,  of  its  operating  revenue  for  operat- 
ing expenses  and  taxes;  in  1914,  80.66  per  cent,  of  the 
operating  revenue  was  required  for  operating  expenses 
and  taxes.  During  the  five  years  from  1905  to  1909,  in- 
clusive, the  Pennsylvania  Railroad  Company  secured  an 
average  return  of  7.57  per  cent,  upon  its  property  invest- 
ment; during  the  five  years  ending  with  June  30th,  1914, 
the  average  return  was  5.83  per  cent.;  and,  during  the  year 
ending  June  30th,  1914,  it  was  4.83  per  cent.  The  showing 
for  the  Philadelphia,  Baltimore  and  Washington  Railroad 
and  for  the  Northern  Central  Railroad  were  less  favor- 
able than  for  the  Pennsylvania  Railroad  Company. 

The  counsel  for  the  Philadelphia  and  Reading  Railway 
Company  introduced  into  the  record  a  statement  of  the 
revenues  and  expenses  of  that  company  only  for  the  years 
1907  and  1914,  This  statement  shows  that  the  company's 
gross  operating  revenue  increased  less  rapidly  during  the 
seven  years  than  did  its  expenses  for  operation,  taxes  and 
rentals  for  equipment, — the  net  operating  income  being 
$1,831,862  less  in  1914  than  in  1907.  Although  general 
tendencies  are  not  necessarily  revealed  by  comparing  two 
selected  years,  and  although  the  year  1907  was  a  prosper- 
ous one  for  most  railroads,  the  actual  large  decline  in  net 
income  shown  by  comparing  1914  with  1907  is  a  signifi- 
cant fact. 

The  Baltimore  and  Ohio  Railroad  Company,  presum- 
ably because  it  has  but  a  small  volume  of  passenger  traffic 
in  the  Philadelphia  suburban  district,  did  not  present  testi- 
mony as  to  its  revenues  and  expenses. 

For  the  purpose  of  determining  the  question  at  issue,  it 
is  especially  important  to  know  whether  the  net  returns 
from  the  passenger  business  have,  during  recent  years, 
been  increasingly  or  decreasingly  profitable  to  the  defend- 
ants. This  is  not  easy  to  determine  with  exactness,  be- 
cause of  the  difficulty  of  apportioning  expenses  between 
the  freight  and  passenger  services;  but  the  exhibits  put 
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into  the  record  by  the  respondents  indicate  that  the  net 
returns  from  the  passenger  traffic  have  declined  much  more 
rapidly  than  Have  the  net  returns  from  the  freight  ser- 
vices. The  figures  presented  for  the  Pennsylvania  Rail- 
road Company  (Exhibit  No,  12)  are  to  the  effect  that 
the  ratio  of  expenses  to  revenue  for  the  freight  service  was 
71.75  per  cent,  in  1908  and  73.39  per  cent,  in  1913;  while, 
in  the  passenger  service,  the  ratio  of  expenses  to  revenue 
was  79.03  per  cent,  in  1908,  and  92.54  per  cent,  in  1913. 

An  exhibit  presented  by  the  Philadelphia  and  Reading 
Railway  Company  (P.  &  R,  Exh.  No.  2)  shows  that  the 
gross  passenger  revenues  of  that  company  were  less  in  the 
tiscal  year  1914  than  in  1910  or  in  1913.  The  expenses 
for  the  passenger  services  are  not  separately  stated,  but 
as  the  gross  expenses  for  the  freight  and  passenger  ser- 
vices combined  have  largely  increased  during  recent  years, 
it  may  be  assumed  that  the  expenses  of  the  passenger  ser- 
vice have  risen.  The  Philadelphia  and  Reading  Railway 
revenues  from  its  suburban  traffic  within  the  district  be- 
tween the  Philadelphia  Terminal  and  Norristown,  Chest- 
nut Hill,  Lansdale,  Doylestown,  Noble,  Fox  Chase,  Bus- 
tleton  and  Frankford,  are  stated  (P.  &  R.  Rwy.  Exh.  No. 
3}  to  have  been  $1,368,727,  during  the  year  ending  June 
30,  1907,  and  $1,260,566.77  during  the  year  ending  June  30. 
1914, — the  suburban  passenger  receipts  being  $108,160.23 
less  in  1914  than  in  1907. 

It  is  a  matter  of  common  knowledge  that  the  construc- 
tion of  enlarged  passenger  stations  and  terminals;  the 
introduction  of  steel  equipment,  the  elevation  of  tracks. 
the  rise  in  wages,  and  the  requirements  of  legislation  have, 
during  recent  years,  added  largely  to  the  expenses  of  the 
passenger  service.  Many  of  these  added  expenses  have 
been  incurred  in  improving  the  passenger  service  which 
is  notably  better  today  than  it  was  a  decade  ago.  The  de- 
tailed statistical  statements  contained  in  the  record  of  this 
case  are  in  harmony  with  well-known  facts  as  to  the  in- 
crease in  the  operating  and  other  expenses  of  the  railway 
service. 

The  evidence  presented  by  the  respondents  seem  to 
justify  an  effort  upon  their  part  to  obtain  a  reasonable  in- 
crease in  revenues  from  their  services  as  a  whole,  and  also 
shows  that  the  passenger  service  yields  a  lower  rate  of  net 
return  than  does  the  freight  traffic.  May  the  respondent 
carriers  justly  seek  to  secure  some  additional  revenue  by 
increasing  passenger  fares? 
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It  was  argued  by  some  of  the  counsel  for  complaioants 
that,  if  the  railroads  are  in  need  of  larger  revenues,  the 
necessary  additions  to  income  should  be  secured  solely  by 
raising  freight  rates;  that  a  moderate  advance  in  freight 
charges  would  not  be  noticeably  burdensome  to  shippers 
and  consumers;  while  higher  passenger  fares — especially 
fares  payable  by  suburban  residents — are  especially  bur- 
densome and  tend  to  prevent  that  distribution  of  popula- 
tion throughout  the  suburbs  which  is  recognized  to  be 
socially  advantageous. 

This  argument  is  plausible;  but  it  fails  to  take  into 
account  two  facts,  one  economic  and  the  other  legal. 

The  passenger  traffic  in  general,  which  is  now  less  profi- 
table to  the  carriers  than  the  freight  service  is,  has,  be- 
cause of  the  rise  in  expenses  tended  in  recent  years  to  be- 
come decreasingly  pro^table.  The  testimony  and  exhibits 
introduced  in  this  case  present  detailed  evidence  as  to  this 
state  of  facts. 

If  it  were  held,  however,  that  the  railroads  might  wisely 
be  required  to  secure  the  net  income  to  which  they  are 
equitably  entitled  mainly  or  entirely  from  the  freight  traf- 
fic and  to  perform  their  passenger  services  at  fares  that 
yield  revenues  but  slightly,  if  at  all,  in  excess  of  the  actual 
expenses  of  the  service  it  is  certain  that  legal  obstacles 
would  be  encountered  in  the  enforecement  of  such  a  policy 
by  statute  or  Commission  order.  The  Supreme  Court  of 
Pennsylvania  in  its  decision  in  Pennsylvania  Railroad  Com- 
pany V.  Philadelphia  County  (220  Pa.  100)— the  decision 
in  which  the  two-cent  maximum  fare  act  of  April  5,  1907, 
was  held  to  be  unconstitutional — held  that  the  railroads 
could  not  be  required  to  conduct  their  passenger  services 
without  profit,  although  it  were  shown  that  their  freight 
traffic  yielded  a  fair  return  of  profit  upon  their  entire  busi- 
ness.    The  language  used  by  the  Court  was : 

"Another  objection  to  the  method  pursued  in 
the  investigation  of  this  subject  is  that  the  court 
(of  Common  Pleas)  confined  the  inquiry  to  the 
passenger  traffic  instead  of  taking  into  considera- 
tion the  entire  traffic  of  every  kind  as  appellant 
claims  should  be  done. 

•  "  •  "True  business  principles  require  that 
the  passenger  and  freight  traffic  not  only  may, 
but  should  be  separately  considered.  The  intel- 
ligent business  of  the  world  is  done  in  that  way. 
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Every  merchant  and  manufacturer  examines  and 
ascertains  the  unprofitable  branches  of  his  busi- 
ness with  a  view  to  reducing  or  cutting  them  off 
entirely,  and  there  is  no  reason  why  a  railroad 
or  other  corporation  should  not  be  permitted  to 
do  the  same  thing  as  long  as  its  substantial  cor- 
porate duties  under  its  franchise  are  performed 
*  "  "  And  unless  necessary  for  the  fulfill- 
ment of  their  corporate  duties  they  should  not  be 
required  to  do  any  part  of  their  business  in  an 
unbusinesslike  way  with  a  resulting  loss.  If  part 
is  unprofitable  it  is  neither  good  business  nor 
justice  to  make  it  more  so  because  the  loss  can 
be  offset  by  profit  on  the  rest.  To  concede  that 
principle  would,  as  the  court  below  indicated,  per- 
mit the  legislature  to  compel  the  carriage  of  pas- 
sengers practically  for  nothing  though  the  inex- 
orable result  would  be  that  freight  must  pay  in- 
equitable rates  that  passenger  travel  may  be 
cheap.  The  corporation  is  entitled  to  make  a  fair 
profit  on  every  branch  of  its  business  subject  to 
the  limitation  that  its  corporate  duties  must  be 
performed  even  though  at  a  loss." 

The  difficult  question  to  determine  is  what  schedule  of 
fares  for  commutation  and  other  suburban  passenger  traf- 
fic in  Pennsylvania  will  be  just  to  the  travelling  public 
and  yield  "a  fair  profit"  to  the  defendant  carriers.  The 
question  specifically  before  the  Commission  concerns  the 
fares  in  the  Philadelphia  suburban  district. 

Passengers  travelling  between  a  large  city  and  its  su- 
burbs include  several  groups  of  persons  having  fairly  dis- 
tinct demands  for  transporation.  There  is  the  commuter 
whose  business  or  work  requires  him  to  travel  daily  beT 
tween  his  suburban  home  and  the  city;  there  are  the 
children  who  live  in  the  suburbs  and  attend  school  in  the 
city;  residents  of  the  suburbs  who  do  not  travel  to  the 
city  daily  but  who  are  required  to  go  into  the  city  more 
or  less  regularly  two  or  three  times  a  week  upon  the  aver- 
age and  the  suburban  residents  who  go  to  the  city  irreg- 
ularly, possibly  once  a  week  or  less  upon  the  average,  for 
business  or  social  purposes. 

The  daily  commuters'  needs  are  met  by  a  54-trip  or  a  60- 
trip  monthly  ticket  and  an  180-trip  quarterly  ticket.  The 
children's  requirements  are  met  by  a  46-trip  monthly  ticket. 
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The  suburban  resident  who  is  required  to  go  to  the  city 
regularly  two  or  three  time  a  week  is  well  served  by  a 
lOO-trip  ticket  valid  for  a  period  of  six  or  more  months  or 
by  a  50-trip  ticket  valid  for  three  or  more  months.  The 
monthly,  school  and  quarterly  commutation  ticket  and  the 
lOO-trip  and  50-trip  tickets  are  issued  to  serve  the  needs 
of  the  individual  purchaser  and  may  rightly  be  limited  to 
use  by  the  individual  buying  the  ticket. 

The  suburban  resident  who  goes  to  the  city  irregularly 
and  as  infrequently  as  once  a  week  on  the  average,  has  a 
transportation  demand  not  greatly  different  from  the  de- 
mand of  the  ordinary  passenger  travelling  from  one  city 
to  another;  but,  inasmuch  as  the  suburban  resident  who 
visits  the  city  irregularly  uses  the  railroad  somewhat  more 
frequently  than  do  passengers  traveling  to  points  beyond 
the  suburban  section,  the  railroads  have  very  properly  sold 
ten-trip  tickets  at  a  discount  from  the  regular  one-trip 
fare.  The  ten-trip  ticket  (strip  or  card)  being  good 
for  bearer,  can  be  used  by  dilTerent  members  of  a  family, 
by  househould  servants  or  by  others  who  make  occasional 
trips  between  suburb  and  city.  The  ten-ride  ticket  is  also 
convenient  and  economical  for  parties  making  a  trip  from 
the  suburbs  to  the  city  or  from  the  city  to  the  suburbs  or 
country.  Individuals,  families,  and  parties  traveling  oc- 
casionally between  the  suburbs  and  the  city  may  also  use 
a  thousand-mile  ticket  to  advantage.  The  individual  resi- 
dent of  the  city  or  suburbs  who  make  only  infrequent  trips 
to  or  from  the  suburbs  will  naturally  desire  a  ticket  for 
a  single  trip. 

Five  classes  of  tickets  would  seem  adequately  to  meet 
the  needs  of  suburban  passengers.^  ( 1 )  The  46-trip 
school,  the  60-trip  monthly,  and  ISO-trip  quarterly  commu- 
tation tickets,  (2'  the  lOO-trip  individual  ticket  good  for  a 
period  of  at  least  six  months,  '3)  the  ten-trip  ticket  good 
for  bearer,  and  those  accompanying  the  bearer  and  valid 
for  three  or  more  months,  (4)  the  l,C)00-mile  ticket  usable 
either  for  local  or  long-distance  trips,  and  (5)  the  ordinary 
single-trip  and  round-trip  tickets. 

These  five  classes  of  tickets,  but  with  periods  of  validity 
difiFerent  from  those  just  stated,  have  been  sold  in  the' 
Philadelphia  suburban  district.  The  Pennsylvania  roads 
out  of  Philadelphia  have  also  sold  a  50-trip  family  and  firm 
ticket  at  the  average  rate  of  two  cents  per  mile.  If  a  ten- 
trip  ticket  good  for  bearer  is  sold  at  not  to  exceed  two 
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cents  per  mile,  there  will  be.no  need  to  continue  the  sale 
of  the  50-trip  family  or  firm  ticket. 

The  Philadelphia  and  Reading  Railway  Company  has 
sold  a  26-trip  ticket  to  29  of  the  90  stations  which  it  in- 
cludes in  its  Philadelphia  suburban  section.  The  charge 
per  mile  for  this  ticket  seems  to  have  been  adjusted  some- 
what arbitrarily  to  meet  competitive  conditions,  and  have 
averaged  from  two  cents  to  a  cent  and  a  half  or  somewhat 
less  per  mile. 

The  practice  of  the  Philadelphia  and  Reading  Railway 
Company  has  been  to  sell  a  50-trip  individual  ticket,  valid 
for  one  year,  to  61  of  the  90  suburban  stations,  and  a  100- 
trip  individual  ticket,  good  for  a  year  to  13  of  the  90  sta- 
tions. The  26-trip  ticket  was  not  sold  for  the  stations  to 
and  from  which  the  50-trip  ticket  could  be  used  and  the 
rate  per  mile  for  the  50-trip  ticket  averaged  lower  than 
the  ordinary  charge  per  mile  for  the  26-trip  ticket.  For 
the  13  stations  to  and  from  which  the  lOO-trip  tickets  were 
sold,  there  were  no  50-trip  tickets.  The  treatment  ac- 
corded different  stations  seems  to  have  been  arbitrary  and 
discriminatory.  By  the  tariffs  filed  November  14,  1914,  to 
become  effective  December  15,  1914,  all  three  of  these 
lickets,  the  26-trip,  the  50-trip,  and  the  100-trip,  were  can- 
celled. Workmen's  tickets  which  the  Philadelphia  and 
Reading  Railway  Company  sold,  good  between  Philadel- 
phia and  six  stations,  were  also  withdrawn. 

In  order  to  avoid  arbitrary  discriminations  as  between 
stations  upon  the  same  railroad  and  as  among  suburbs 
located  upon  different  lines  of  road,  the  same  classes  of 
tickets  for  suburban  traffic  ought  to  be  sold  upon  all  su- 
burban lines  out  of  a  large  city.  The  several  kind  of 
tickets  sold  should  adequately  and  equitably  meet  the 
needs  of  the  different  classes  or  groups  of  passengers ;  and, 
at  the  same  time,  there  should  not  be  more  kinds  of  tickets 
sold  than  are  needed  to  meet  the  requirements  of  the  public. 

It  is  our  opinion  that  the  tariffs  filed  and  posted  by  the 
defendants  November  14,  1914  (by  the  Baltimore  and 
Ohio  Railroad  Company  November  20),  to  become  effec- 
tive upon  thirty  days'  statutory  notice  would  inequitably 
increase  the  fares  payable  by  large  numbers  of  suburban 
passengers,  and  that  the  tariffs  are  unreasonable  in  the 
following  particulars: 

1.  In  not  providing  for  the  sale  of  an  lOO-trip  individual 
ticket.     This   ticket   has   been   sold   by   the   Pennsylvania 
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Railroad  Campany  in  the  Philadelphia  suburban  district 
for  nineteen  years  and  by  the  other  defendant  companies 
for  a  number  of  years.  The  withdrawal  from  sale  of  this 
ticket,  and  of  the  50-trip  ticket  that  has  long  been  sold  by 
the  Philadelphia  and  Reading  Railway  Company,  would 
compel  many  of  those  who  have  traveled  upon  tJiese  tickets 
to  pay  higher  fares  than  may  equitably  be  required  of 
passengers  who  average  two  or  three  round-trips  weekly 
between  the  suburbs  and  the  city.  The  needs  of  this 
class  of  passengers  should  be  met  by  the  sale  of  an  100- 
trip  individual  ticket  valid  for  a  period  of  not  less  than  six 
months  and  sold  at  a  reasonable  average  rate  of  fare. 

The  charge  for  this  ticket  has  been  double  the  charge  for 
the  60-trip  monthly  commutation  ticket,  and  the  50-trip 
ticket  that  has  been  sold  by  the  Philadelphia  and  Reading 
Railway  Company  has  been  upon  about  the  same  basis  of 
charges  as  has  the  100-trip  ticket.  These  lOO-trip  and  50- 
trip  individual  tickets  have  been  largely  used  by  daily  com- 
muters, because  the  purchaser  was  practically  certain  to 
use  up  the  entire  ticket,  whereas  if  he  bought  a  monthy 
ticket  (which  was  valid  not  for  a  month  from  the  date  of 
purchase  but  only  to  the  end  of  the  calendar  month  in 
which  the  ticket  was  bought)  he  might  not  use  a  large  part 
of  the  ticket.  The  daily  commuter's  monthly  and  quart- 
erly tickets  should  be  valid  for  one  month  and  three 
months   respectively   from   the   date   of   purchase. 

The  lOO-trip  ticket  is  not  intended  for  the  daily  com- 
muter, but  for  the  passenger  who  make  less  frequent  and 
less  regular  trips,  and  the  charges  for  the  lOO-trip  ticket 
may  equitably  be  upon  an  appreciably  higher  basis  than 
the  charge  for  the  monthly  or  quarterly  tickets.  It  would 
seem  that  fares  paid  by  those  who  ride  upon  lOO-trip 
tickets  might  justly  be  midway  between  the  fares  paid 
by  daily  commuters  and  the  charges  paid  by  those  who  use 
ten-trip  tickets ;  and  it  is  our  opinion  that  the  charge  for 
the  100-trip  ticket  ought  not  to  exceed  one  and  one-half 
cents  per  mile.  Such  tickets  should  be  valid  for  at  least 
six.  months  from  date  of  purchase. 

The  tariffs  filed  and  posted  by  the  Philadelphia  and  Read- 
ing Railway  Company  November  14,  1914,  abolished  the 
100-trip,  50-trip  and  the  26-trip  tickets.  It  is  held  that 
this  company,  instead  of  selling  one  or  more  of  these  three 
classes  of  tickets  between  Philadelphia  and  its  several 
suburban  stations,  should  sell  lOO-trip  tickets  to  and  from 
each  of  the  stations  in  the  Philadelphia  suburban  district. 
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2..  The  tariffs  filed  and  posted  November  14,  1914  (for 
the  Baltimore  and  Ohio  Railroad  Company,  November 
20thj  are  unreasonable  in  not  providing  that  the  46-trip 
monthly  school  ticket  and  the  60-trip  monthly  ticket  shall 
be  valid  for  one  month  from  the  date  of  purchase  and  that 
the  quarterly  ticket  shall  be  valid  for  three  months  from 
the  date  of  purchase. 

The  charge  for  the  school  ticket  has  been  increased  about 
twenty  cents  and  the  price  of  the  monthly  ticket  has  been 
advanced  25  cents.  These  increases  in  fares,  which 
amount  to  from  2  to  5  per  cent,  of  the  cost  of  the  ticket 
are  comparatively  small  and  are  not  considered  unreason- 
able. The  charge  for  the  quarterly  ticket  is  made  three 
times  the  price  of  a  monthly  ticket;  but  the  basis  of  the 
proposed  charge  seems  reasonable.  The  quarterly  ticket 
is  not  used  by  many  passengers. 

3-  The  tariffs  in  question  provide  for  an  unreasonably 
high  charge  for  the  ten-trip  ticket.  It  is  our  opinion  that 
the  charge  for  such  a  ticket  ought  not  to  exceed  two  cents 
per  mile,  and  that  the  charge  proposed — 2^  cents  per  mile 
— is  inequitably  high. 

One  other  important  change  in  fares  in  contained  in  the 
tariffs  in  question — the  sale  of  round-trip  or  excursion 
tickets  at  less  than  double  the  one-way  fare  is  discontinued 
by  the  respondent  companies.  The  change  applies  not 
only  in  the  Philadelphia  suburban  district,  but  generally 
throughout  the  State,  and  it  affects  an  appreciable,  though 
not  a  large,  increase  in  the  fares  payable  by  many  passen- 
gers. In  the  past  one  reason  for  selling  round-trip  tickets 
at  a  discount  has  been  to  meet  the  competition  of  a  rival 
iine.  The  practice  of  selling  round-trip  tickets  at  less  than 
double  the  one-way  fare  does  not  prevail  in  all  sections  of 
the  country.  From  the  meagre  evidence  before  us,  it  does 
not  appear  that  the  increase  in  fares  resulting  from  charg- 
ing for  a  round-trip  ticket  twice  the  one-way  fare  is  un- 
reasonable. 

The  decision  reached  after  a  careful  consideration  of  this 
case  is  that  the  defendant  carriers  ought  to  be  allowed 
some  increase  in  passenger  revenues;  but  that  the  tariffs 
filed  November  14,  and  November  20,  1914,  would  impose 
unreasonable  burdens  upon  the  public.  For  the  reasons 
stated  in  this  opinion,  the  Commission's  order  of  December 
12,  1914,  was  issued  requiring  the  withdrawal  of  the  above- 
named  tariffs  and  the  filing  and  posting  of  other  tariffs 
providing  fares  held  by  the  Commission  to  be  reasonable. 
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Finding,  Determination  and  Order  of  the  Cohhission 
In  Re  Proposed  Increase  in  Passenger  Fares  and 
Changes  in  Passenger  Tariffs,  to  become  Effect- 
ive December  I5th  and  20th,  1914. 

I,  The  Commission  having  considered  the  complaints 
against  the  tariffs  of  passenger  fares  filed  by  certain  railroa.d 
companies  in  Pennsylvania,  to  become  effective  December 
15th,  1914,  or  thereafter,  whereby  fares  of  various  classes 
are  to  be  advanced  and  the  sale  of  certain  classes 
of  tickets  is  to  be  discontinued,  and,  having  held  hearings 
to  ascertain  the  nature  of  the  proposed  changes  and  the 
effect  which  the  proposed  tariffs  will  have  upon  the  charges 
collected  for  passenger  transportation,  and  also  for  the 
purpose  of  taking  testimony  as  to  the  reasonableness  and 
lawfulness  of  such  charges,  under  the  provisions  of  the 
Public  Service  Company  Law,  it  is  the  judgment  and  find-- 
ing  of  the  Commission  that  the  withdrawal  from  sale  of 
the  fifty  and  one  hundred  trip  individual  commutation 
tickets,  which  have  been  maintained  for  many  years,  would 
unreasonably  increase  the  fares  paid  by  persona  who  have 
found  those  tickets  suited  to  their  needs ;  that  two  and  one 
quarter  cents  per  mile  is  an  unreasonably  high  basis  for 
the  charge  for  a  ten  trip  ticket,  and  that  the  sixty  trip 
monthly  commutation  ticket  and  the  forty-six  trip  monthly 
school  ticket  should  be  valid  for  a  period  of  one  month,  and 
the  one  hundred  and  eighty  trip  commutation  ticket  should 
be  valid  for  a  period  of  three  months,  all  from  date  of  issue, 
instead  of  being  valid  for  periods  of  one  and  three  calendar 
months  only,  as  heretofore  and  proposed. 

II,  It  is  held  that  the  proposed  tariffs  are  unreasonable 
in  the  following  particulars: 

1.  In  the  withdrawal  from  sale  by  the  respondent  com- 
panies of  the  one  hundred  trip  individual  commutation 
ticket. 

2.  In  the  charge  of  more  than  two  cents  a  mile  for  ten 
trip  tickets. 

3.  In  providing  that  the  sixty  trip  monthly  commuta- 
tion and  the  forty-six  trip  monthly  school  tickets  shall  be 
valid  only  for  the  period  of  the  calendar  month  in  which 
such  tickets  are  sold,  and  that  the  one  hundred  and  eighty 
trip  quarterly  commutation  tickets  shall  be  valid  only  for 
three  calendar  months. 

III,  It  is  the  opinion  of  the  Commission  that  a  reason- 
able scale  and  classification  of  the  charges  for  suburban 
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passenger  tiansportation  in  Pennsylvania  is  one  providing 
for  the  sale  of: 

1.  One  hundred  trip  individual  tickets,  sold  at  a  rate 
not  to  exceed  one  and  one-half  cents  per  mile.  m 

2.  Ten  trip  tickets,  good  for  bearer  and  persons  accom- 
panying bearer,  sold  at  a  rate  not  to  exceed  two  cents  per 
mile. 

3.  Sixty  trip  individual  monthly  commutation  and 
forty-six  trip  individual  monthly  school,  and  one  hundred 
and  eighty  trip  quarterly  individual  commutation  tickets 
at  the  scale  of  charges  in  the  proposed  tariffs. 

IV.  And  now,  to  wit,  December  12th,  1914,  the  carriers 
are  accordingly  hereby  required  to  substitute  for  the 
passenger  tariffs  filed,  to  become  effective  December  15th 
(for  the  Baltimore  and  Ohio  Railroad  Company  effective 
December  20th),  other  tariffs  or  supplements,  covering  the 
subjects  and  localities  affected  by  the  said  proposed  tariffs 
or  supplements,  providing; 

1.  For  the  sale  of  one  hundred  trip  individual  commu- 
tation tickets  valid  for  a  period  of  six  months  from  the 
date  of  issue,  the  rate  charged  for  these  tickets  not  to  ex- 
ceed one  and  one-half  cents  a  mile. 

2.  For  the  sale  of  ten  trip  tickets,  good  for  bearer  and 
persons  accompanying  the  bearer,  vahd  for  a  period  of 
three  months  from  date  of  issue,  the  rate  charged  for 
these  tickets  not  to  exceed  two  cents  a  mile. 

3.  For  the  sale  of  sixty  trip  individual  commutation 
tickets  and  forty-six  trip  school  individual  conimutatioa 
tickets,  each  class  of  tickets  valid  for  a  period  of  one  month 
from  the  date  of  issue,  and  for  the  sale  of  one  hundred  and 
eighty  trip  individual  commutation  tickets,  valid  for  a 
period  of  three  months  from  the  date  of  issue. 

To  fulfill  the  requirements  of  this  finding,  determination 
and  order,  the  respondent  companies,  to  wit,  the  Pennsyl- 
vania Railroad  Company,  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company,  the  Philadelphia  and 
Reading  Railway  Company,  and  the  Baltimore  and  Ohio 
Railroad  Company,  are  hereby  authorized  to  file,  post  and 
publish,  effective  December  15th,  1914  (for  the  Baltimore 
and  Ohio  Railroad  Company,  effective  December  20th, 
1914),  upon  one  day's  notice  to  the  public  and  the  Commis- 
sion, new  tariffs  or  supplements  to  the  tariffs  now  on  file 
with  the  Commission. 
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Slate  Belt  Telephonl;  &  Tklecraph  Company  vs.  Blue 
Mountain   Telephoke  &  Telegraph    Company. 

Telephone   Companies — Franchise    Ordinances — Approval    of 
Commission. 

,  The  Slate  it«lt  Telepbooe  and  Tel^rapb  Cumpaoy  complaloed  to 
tbe  Conunlsaliin  against  tbe  coiistructloo  b;  tbe  Bine  Monntalu 
Telephone  and  Telegrapb  Conipauy,  of  certain  llnea  whlcb  crossed 
tbe  lines  of  tbe  complainant,  and  of  certain  practices  of  tbe  com- 
pany In  the  conduct  of  Its  business.  At  the  bearing  on  the  com- 
plaint it  developed  tliat  tbe  respondent  had  not  secured  tbe  approval 
of  the  Conuutsslon  to  certain  franchise  ordinances  enacted  by  some 
of  the  boroughs  In  which  lis  lines  bad  been  constructed,  and  by 
-consent  the  aiiproval  or  these  ordinances  was  submitted  to  the  Com- 
-misslon  in  the  same  proceeding  as  the  ccnnplaint 

Tbe  Commission  found  that  the  respondent  had  expended  a  large 
=8am  of  money  in  constructing  a  telephone  system  In  tbe  same  dis- 
'trlct  as  the  complainant's  system  and  in  accordance  with  rlgbts 
-granted  It  by  Its  charter  and  by  the  franchisee  of  various  boroughs, 
in  view  of  the  circumstances  of  tbe  case,  the  €k>iiNnlsBloD  was  of  tbe 
opinion  that  the  various  franchise  ordinances  should  be  approved 
in  order  to  secure  telephone  facilities  to  the  Inhabitants  of  the 
district,  and  to  conserve  tbe  investment  made  by  the  respondent  In 
carrying  out  tbe  duties  Imposed  nptrn  It  by  Its  cbarter  and  the  fran- 
cblses. 

Public  Service  Commission.  No.  156.  Complaint 
Docket. 

Brecht,  Commissioner,  January  8,  1915. 

On  the  2nd  day  of  March,  1914,  the  Slate  Belt  Telephone 
&  Telegraph  Company  filed  a  complaint  with  this  Com- 
mission against  the  Blue  Mountain  Telephone  &  Telegraph 
Company  alleging  in  substance  that  the  said  Blue  Mountain 
Telephone  Company  had  crossed  the  lines  of  the  complain- 
ant "in  a  number  of  instances"  •  •  •  •  •  "to  the 
injury  and  damage  of  complainants  and  in  violation  of 
General  Order  No.  2  of  the  Public  Service  Commission," 
that  the  Blue  Mountain  Company  had  been  discriminating 
in  its  method  of  doing  business  by  granting  preferential 
rates  to  some  of  its  subscribers,  and  that  the  said  Corpora- 
tion had  been  operating  unlawfully  in  a  territory  already 
occupied  by  another  company  giving  adequate  service  at 
reasonable  rates. 
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A  hearing  was  held  before  the  Commission  on  the  matter 
of  the  8th  of  May  following,  and  the  testimony  of  a  number 
of  witnesses  taken.  The  evidence  submitted  at  this  hear- 
ing related  chiefly  to  the  questions  of  crossing  the  lines  of 
the  Slate  Belt  Company  by  the  respondent  company,  the 
matter  of  preferential  rates  alleged  to  have  been  offered 
by  the  Blue  Mountain  Company  to  some  of  its  patrons,  and 
the  character  of  the  plant  owned  and  operated  and  the 
service  furnished  by  the  respective  parties  in  interest. 

From  the  record  it  appears  that  there  was  only  one 
crossing  constructed  across  the  lines  of  the  Slate  Belt 
Company  after  January  1,  1914,  which  crossing  was  pro- 
nounced satisfactory  to  his  company  by  the  President  of 
the  Slate  Belt  Telephone  &  Telegraph  Company.  All  the 
other  crossings  referred  to  in  the  testimony  appear  to  have 
been  made  before  that  date  .and  constructed  with  respect 
to  clearance  and  pole  attachments  in  a  safe  and  satisfactory 
manner.  Should  any  of  the  said  crossings,  however,  prove 
'  to  be  defective  or  otherwise  improper,  their  faulty  con- 
struction may  be  brought  to  the  attention  of  the  Commis- 
sion at  any  time  upon  complaint  and  the  trouble  corrected. 

The  testimony  offered  to  show  the  granting  of  prefer- 
ential rates  was  not  sufficiently  explicit  to  substantiate  the 
charge,  nor  even  well  enough  founded  to  indicate  that 
any  serious  thought  had  ever  been  given  to  the  matter  by 
the  management  of  the  company  involved.  In  the  mat- 
ter of  plant  construction  and  operating  efficiency  it  is 
shown  by  the  testimony  that  the  Blue  Mountain  Tele- 
phone &  Telegraph  Company  had  installed  a  modern 
switch-board,  copper  wires  and  cables,  and  given  a  prompt 
and  satisfactory  service. 

After  the  aforesaid  hearing  had  been  in  progress  practi- 
cally an  entire  day  and  very  considerable  testimony  taken 
respecting  the  legal  right  of  the  respondent  company  to 
establish,  maintain  and  operate  a  telephone  system  in  the 
territory  affected,  it  appeared  that  the  respondent  was 
operating  in  several  boroughs  under  ordinances  that  were 
passed  subsequently  to  July  26,  1913,  and  should  therefore 
have  obtained  the  consent  of  the  Public  Service  Commis- 
sion before  attempting  to  enter  upon  the  streets  and  high- 
v/ays  of  the  boroughs  in  question  to  construct  a  telephone 
system.  When  this  point  seemed  to  be  clearly  established 
at  the  hearing  it  was  suggested  by  the  Commission,  and 
agreed  by  counsel  of  both  parties  in  interest,  to  amend 
the   complaint   then    pending   so   as   to   have    the   matter 
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brought  to  the  attention  of  the  Commissioti  in  the  form 
of  a  petition  from  the  Blue  Mountain  Telephone  &  Tele- 
graph Company  for  Certificates  of  Public  Convenience  to 
enter  the  various  boroughs  where  ordinances  were  passed 
after  the  Public  Service  Act  went  into  effect. 

Accordingly  on  the  1st  of  October  1914,  the  Blue  Moun- 
tain Telephone  &  Telegraph  Company  filed  a  petition  ask- 
ing the  Public  Service  Commission  to  grant  it  Certificates 
of  Public  Convenience  for  the  purpose  of  "constructing, 
maintaining,  operating,  buying  and  leasing  telephone  and 
telegraph  lines"  in  the  Boroughs  of  Pen  Argyl,  Windgap, 
Roseto,  and  East  Bangor,  all  located  in  the  County  of 
Northampton,  Pennsylvania.  Ordinances  had  been  reg- 
ularly enacted,  published  and  posted  as  required  under  the 
law  by  petitioner  in  all  the  aforesaid  boroughs  as  follows: 
In  the  Borough  of  Pen  Argyl  the  ordinance  granting 
peitioner  the  right  to  exercise  its  corporate  powers  within 
the  limits  of  said  borough  was  passed  on  the  15th  day  of 
July,  1913,  but  the  ordinance  not  being  duly  published  and 
posted  before  July  26th,  1913,  the  day  when  the  Public 
Service  Company  Law  went  into  effect,  which  required  the 
approval  of  contract  between  a  public  service  company  and 
municipal  corporation  by  this  Commission,  a  supplement 
to  said  ordinance  was  passed  on  the  6th  of  July,  1914, 
complying  fully  with  the  requirements  of  the  law  and 
containing  the  stipulation  required  by  the  Public  Service 
Commission;  in  the  Borough  of  Wind  Gap  the  ordinance 
was  passed  on  the  2nd  day  of  June,  1913,  but  not  being 
published  and  posted  as  required  by  law  until  the  month 
of  September  following,  the  Act  of  July  26th,  1913,  made 
it  necessary  to  enact  and  pass  a  supplement  to  the  said 
ordinance  which  was  done  accordingly,  complying  with 
all  requirements,  on  the  8th  day  of  Tune,  1914;  in  Roseto 
the  ordinance  was  passed  on  July  17,  1913,  and  a  supple- 
ment thereto  on  the  5th  of  May,  1914;  in  the  Borough  of 
East  Bangor  the  ordinance  was  passed  by  its  council  on 
the  20th  of  June  1913,  and  the  resolution  amending  the 
ordinance  on  the  4th  of  May  1914. 

A  protest  was  entered  by  the  Slate  Belt  Telephone  and 
Telegraph  Company  against  the  approval  of  the  petition 
by  the  Commission,  alleging  that  the  protesting  company 
already  occupies  the  given  territory  with  a  telephone 
System,  that  the  protestant  is  giving  satisfactory  service, 
and  that  if  permission  would  be  granted  to  petitioner  to 
enter   a   territory  so   limited   in   area   and   population   the 
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competition  resulting  therefrom  would  seriously  injure  if 
not  destroy  the  property  values  of  the  Slate  Belt  Company. 

The  Slate  Belt  Telephone  &  Telegraph  Company,  it  ap- 
pears, was  incorporated  in  April,  1896,  for  the  purpose  of 
providing  telephone  serevice  in  certain  specified  portions 
of  the  counties  of  Northampton,  Monroe,  and  Lehigh.  It 
began  operations  at  once  by  taking  over  an  existing  tele- 
phone line  which  had  been  built  and  operated  by  a  private 
individual.  Since  then  it  has  made  some  additions  to 
plant  facilities,  rebuilt  portions  of  its  lines  and  purchased 
a  new  switchboard  and  other  minor  equipments.  On  May 
1st,  1914,  it  had  1071  telephones  installed  and  a  capital  in- 
vestment of  $100,000  in  its  plant,  of  which  $50,000  is  carried 
as  stock  and  ?50,000  as  bonded  indebtedness  bearing  6% 
interest. 

It  declared  no  dividend  prior  to  March  1,  1913,  but  on 
that  date,  and  since  then,  it  paid  a  semi-annual  dividend 
of  2J%.  Its  lines  of  wires  are  chiefly  confined  to  what 
is  known  as  the  slate  region,  and  connect  the  towns  of 
Bangor,  Nazareth,  Pen  Argyl,  Windgap,  Easton  and  a 
few  other  places  of  minor  importance.  Its  service  between 
Bangor,  Pen  Argyl  and  £aston  has  been  more  or  less  con- 
gested at  times  and  was  not  regarded  as  adequate  or  sat- 
isfactory by  some  of  its  patrons.  The  long  distance  busi- 
ness of  the  protestant  company  is  transmitted  over  the 
lines  of  the  Bell  Telephone  System  by  traffic  agreement. 

On  the  15th  of  March  1913,  the  Slate  Belt  Company 
established  a  toll  charge  over  all  its  local  lines  which  action 
met  with  a  serious  protest  from  the  citizens  of  Bangor, 
Pen  Argyl,  and  Portland.  A  concerted  effort  was  made 
by  its  subscribers  from  these  towns  to  prevail  upon  the  Slate 
Belt  Company  to  cancel  the  proposed  toll  rates  and  to  " 
make  in  lieu  thereof,  if  the  revenue  derived  from  the  busi- 
ness was  insufficient  for  operating  purposes,  an  advance 
in  the  regular  service  charges.  Failing  in  their  object  the 
protesting  subscribers  then  took  steps  to  organize  a  new 
telephone  company,  and  on  the  20th  of  May,  1914,  the 
Blue  Mountain  Telephone  &  Telegraph  Company  was  in- 
corporated and  authorized  by  its  charter  to  build  telephone 
lines  from  Bangor  through  Pen  Argyl  and  adjoining  towns 
in  the  slate  region  to  the  City  of  Easton,  and  from  the 
aforesaid  boroughs  of  Northampton  County  into  Lehigh 
County  to  the  City  of  Allentown.  and  from  several  points 
in  Northampton  County  by  way  of  the  Delaware  Water 
Gap   to   Stroudsburg   in    Monroe   County,   thus   obtaining 
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Letters  Patent  to  enter  practically  the  same  field  in  which 
the  Slate  Belt  Company  has  been  operating. 

In  the  application  of  the  Petitioner  it  is  recited  that  the 
new  company  has  a  capital  stock  of  $50,000  divided  into  2,- 
000  shares  of  the  par  value  of  $25  each,  that  of  the  afore- 
said shares  there  were  "subscribed  to  the  date  of  this  peti- 
tion 437  shares,  divided  among  149  stockholders,  residing 
in  the  County  of  Northampton  •  •  •  •  and  fully 
paid  into  the  Treasury  of  the  said  Company,  that  in  pur- 
suance of  ihe  powers  and  privileges  vested  in  the  said 
Blue  Mountain  Company  the  Borough  of  Bangor  passed 
an  ordinance  on  the  16th  of  June  1913,  permitting  the  said 
Company  to  enter  the  said  Borough  and  occupy  its  streets 
and  highways  for  the  purpose  of  constructing,  maintaining, 
and  operating  a  system  of  telephone  lines,  that  in  further 
pursuance  of  its  charter  privileges  and  rights  and  "by  virtue 
of  the  Ordinance  of  the  Borough  of  Bangor"  and  "similar 
ordinances"  granted  to  the  said  Company  about  the  same 
time  by  the  Boroughs  of  Pen  Argyl,  Windgap  and  East  Ban- 
gor, the  Blue  Mountain  Telephone  &  Telegraph  Company 
thereafter  and  prior  to  January  1st,  1914,  proceeded  to  con- 
struct its  lines  of  poles  and  wires  in  the  Boroughs  of  Ban- 
gor, Pen  Argyl,  and  Windgap,  its  poles  and  trunk  lines  from 
the  Borough  of  Bangor  to  Pen  Argyl,  thence  to  the  Bor- 
ough of  Windgap,  and  thence  to  the  village  of  Roscom- 
mon, in  Monroe  County;  and  "poles  and  four  trunks  from 
the  Borough  of  Windgap,  toward  the  city  line  of. the  City 
of  Easton,  which  said  line  to  the  said  City  was  completed 
shortly  after  said  day,"  viz.,  January  1st,  1914. 

The  following  facts  were  developed  at  the  hearings  held 
in  this  case:  The  territory  known  as  the  slate  region  in 
which  both  parties  in  this  proceeding  are  operating  is  a 
comparatively  small  district  containing  about  from  fifteen 
to  twenty  thousand  people.  The  various  boroughs  within 
the  region  are  in  close  proximity  to  one  another  being  only 
from  a  half  to  three  miles  from  each  other  and  so  closely 
inter-related  in  their  social  life  and  business  interests  that 
they  form  practically  one  community  in  thought  an  in- 
terest. Both  the  petitioner  and  the  protestant  have  toll 
or  long  distance  connections  with  places  lying  outside  of 
the  immediate  district ;  the  Slate  Belt  Company  connects 
by  a  traffic  agreement  with  the  Bell  Telephone  Company. 
The  Blue  Mountain  Company  by  traffic  arrangement  with 
the  Consolidated  and  a  few  other  nearby  I:>cal  companies. 
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The  ordinance  passed  by  the  Borough  of  Bangor,  giving 
the  Blue  Mountain  Company  the  right  to  construct,  main- 
tain and  operate  a  telephone  system  on  the  streets  and 
highways  of  that  borough/was  regularly  enacted  and  went 
into  effect  before  July  26,  1913.  The  Blue  Mountain  Tele- 
phone Company,  therefore,  holds  a  valid  franchise  to-day 
to  own  and  operate  a  telephone  plant  in  the  Borough  of 
Bangor  and  cannot  be  restrained  by  this  Commission  from 
exercising  its  vested  charter  rights  within  the  aforesaid  bor- 
ough. The  said  Blue  Mountain  Company  is  also  invested 
with  power  by  its  charter  to  occupy,  maintain  and  operate  a 
telephone  sjstem  upon  the  highways  of  the  various  villages 
and  townships  in  that  region  enumerated  in  its  articles  of 
incorporation  without  obtaining  a  Certificate  of  Public 
Convenience  from  this  Commission. 

Some  time  in  August  1913,  the  Blue  Mountain  Company 
began  the  construction  of  its  telephone  plant  in  the  Bor- 
ough of  Bangor  and  along  the  highways  of  adjoining  town- 
ships, through  the  Borough  of  Pen  Argyl,  the  Borough  of 
Windgap,  and  toward  the  City  of  Easton  expending  $53,- 
094.45  in  plant  construction  and  plant  equipment  before 
any  proceedings  were  instituted  to  question  the  legal  char- 
acter of  its  contract  rights.  Since  the  verbal  agreement 
made  between  the  parties  in  interest  after  the  first  hear- 
ing held  in  May  1914,  there  has  been  no  extension  of  the 
plant  except  that  a  few  shares  of  stock  were  sold  to  sub- 
scribers residing  in  the  Borough  of  Bangor  where  the  Peti- 
tioner has  a  legal  contract  to  maiintain  and  operate  a  tele- 
phone plant.   . 

The  new  plant  in  question  is  constructed  of  the  best 
material  offered  in  the  market  for  telephone  service.  Its 
■wires  and  cables  are  copper,  its  switchboard  modern  and 
of  sufficient  size  to  meet  the  needs  of  future  development, 
and  its  transmission  lines  between  the  larger  centers  of 
population  sufficient  in  number  to  prevent  any  congestion 
of  the  wires  even  during  the  hours  of  the  day  when  the 
pressure  of  business  is  greatest.  Between  the  Boroughs 
of  Bangor  and  Pen  Argyl  there  is  a  lOO-trunk  cable  enabl- 
ing 100  persons  to  talk  at  one  time  at  each  end  of  the  line; 
between  the  Borough  of  Pen  Argyl  and  the  City  of  Easton 
there  are  four  trunks;  all  the  service  on  the  lines  of  peti- 
tioner between  local  points  and  the  City  of  Easton  is  free. 
Because  of  the  limited  number  of  free  trunks  operated  by 
the  Slate  Belt  Company  between  Bangor  and  Pen  Argyl 
and  Pen  Argyl  and  Easton  the  service  is  frequently  con- 


^yGoo'^lc 


Ii6  DAUPHIN  COUNTY  REPORTS.  Voi.  18 

Slate  Belt  Telephone  Co.  vi.  Blue  Mountain  Telephone  Co. 

gested  at  these  points  and  persons  are  unable  to  transact 
business  promptly.  There  are,  however,  toll  trunks  oper- 
ated by  the  Bell  Telephone  Company  between  Bangor  and 
Easton  and  Pen  Argyl  and  Easton  which  the  subscribers 
of  the  Slate  Belt  Company  are  permitted  to  use  by  paying 
toll. 

At  Roscommon,  Monroe  County,  the  Blue  Mountain 
Company  connects  with  the  Stroudsburg,  and  BushktU 
Telephone  Company,  a  local  concern  operating  at  Strouds- 
burg, Mount  Pocono,  Delaware  Water  Gap,  and  surround- 
ing points. 

The  Stroudsburg  and  Bushkill  Compaiiy  has  975  sub- 
scribers and  can  reach  the  City  of  Easton  since  October 
1st,  1913,  only  over  the  wires  ol  the  Blue  Mountain  Com- 
pany. At  that  time  the  Bell  Telephone  Company  "discon- 
tinued and  disallowed  any  business  or  conversation  within 
a  radius  of  50  miles"  from  Stroudsburg  over  the  lines  of 
the  local  company;  the  said  Stroudsburg  and  Bushkill  Com- 
pany, and  the  Slate  Belt  Company  would  not  receive  or 
transmit  any  message  either  way  between  Stroudsburg 
and  the  City  of  Easton.  Since  then  the  only  line  of  com- 
munication by  telephone  between  subscribers  of  the  Strouds- 
burg and  Bushkill  Company  and  the  City  of  Easton  is  that 
of  the  Blue  Mountain  Company.  The  average  number  of 
calls  over  these  lines  for  or  from  Easton  in  a  day  during 
the  busy  season  is  from  fifty  to  sixty.  The  city  of  Alleri- 
town,  Bethlehem,  and  all  of  the  other  large  communities 
lying  within  a  radius  of  50  miles  from  Stroudsburg  can 
only  be  reached  by  the  Stroudsburg  and  Bushkill  sub- 
scriber from  his  own  telephone  over  the  lines  of  the  Peti- 
tioner, the  Blue  Mountain  Telephone  and  Telegraph  Com- 
pany. 

By  reason  of  its  contractual  relations  with  the  'Consoli- 
dated and  other  Independent  Companies,  the  Petitioner  is 
enabled  to  open  telephone  service  in  the  slate  region  to  the 
State  at  large  where  there  are  over  280,000  Independent 
telephone  subscribers  who  could  not  otherwise  over  their 
own  lines  reach  the  public  of  the  slate  region,  and  with 
whom  the  people  of  the  slate  region  could  not  otherwise 
have  any  direct  communication  by  telephone. 

There  are  several  circumstances  connected  with  the  fore- 
going tacts  which  when  viewed  in  their  proper  proportion 
and  bearing  are  found  to  be  of  material  weight  in  arriving 
at  an  equitable  determination  of  this  matter.  The  Peti- 
tioner by  virtue  of  its  charter  and  a  duly  enacted   legal 
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ordinance  in  the  Borough  of  Bangor,  has  expended  over 
$50,000  for  plant  construction  and  equipment  to  establish 
and  operate  a  telephope  system  upon  the  highways  ol  the 
said  Borough  and  adjacent  territory.  The  ordinances 
passed  in  the  Boroughs  of  Pen  Argyl,  Windgap,  Roseto, 
and  East  Bangor,  although  not  effective  until  after  July 
26,  1913,  by  reason  of  their  not  being  published  and  posted 
according  to  law,  serve  to  show  that  the  trend  of  public 
sentiment  was  favorable  to  the  proposed  enterprise  and 
that  the  Petitioner  was  in  substance,  at  least,  permitted 
in  the  usual  authorized  way  to  enter  those  municipalities 
to  do  business. 

In  pursuance  of  its  charter  rights,  and  its  franchise  in 
the  Borough  of  Bangor,  and  by  virtue  of  the  aforesai<i 
situation  in  the  Boroughs  of  Pen  Argyl,  Windgap,  Roseto, 
and  East  Bangor,  the  Petitioner  expended  over  fifty  thou- 
sand dollars  upon  its  telephone  plant  before  there  was  any 
protest  filed  to  restrain  its  action  and  prevent  it  from  enter- 
ing and  occupying  the  territory  in  question.  To  refuse  the 
approval  of  the  petition  now,  after  permitting  the  Petitioner 
to  invest  that  amount  of  money,  would  be  destroying  a 
plant  investment  representing  one-half  the  value  of  the 
protestant's  property.  And  it  would  be  doing  that  aitliongh 
the  Petitioner  in  the  course  of  constructing  its  plant  was 
proceeding,  in  part  at  least,  entirely  within  its  legal  rights. 

As  there  is  no  power  vested  in  this  Commission  to  re- 
strain-the  aforesaid  Petitioner  from  constructing,  main- 
taining and  operating  a  telephone  plant  in  the  Borough  of 
Bangor  and  other  sections  of  the  said  company's  chartered 
territory  outside  of  the  other  Boroughs,  and  inasmuch  as 
such  a  limited  field  of  population  like  Bangor  and  the  out- 
lying rural  sections  would  make  it  impossible  to  conduct 
a  successful  plant  in  the  telephone  business  and  would 
therefore  practically  destroy  the  investment  now  put  into 
its  plant  by  the  said  company,  it  would  appear  that  a  just 
and  equitable  view  of  the  matter  would  require  the  ap- 
proval of  the  petition  in  this  proceeding. 

The  situation  at  Stroudsburg  and  in  other  towns  of  Mon- 
roe County  where  975  subscribers  of  the  Stroudsburg  and 
Bushkill  Telephone  Company  will  be  unable  to  communi- 
cate from  their  own  telephones  with  Easton,  Bethlehem, 
and  other  communities  within  50  miles  of  Stroudsburg,  if 
this  petition  be  denied,  presents  a  matter  that  should  be 
carefully  considered  in  reaching  a  conclusion  in  this  case. 
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The  people  of  that  county  have  enjoyed  the  social  and 
cummercial  advantages  of  a  direct  service  between  those 
l-laces  for  years,  formerly  through  the  Slate  Belt  Company, 
and  more  recently  through  the  Blue  Mountain  System. 
To  cut  off  that  privilege  now  would  be  imposing  an  incon- 
venience and  additional  expense  upon  the  aforesaid  sub- 
scribers of  that  section  by  forcing  all  the  long  distance 
business  by  telephone  into  the  hands  of  the  only  active 
competitor,  the  Bell  Telephone  Company.  In  effect  the 
Commission  would  sanction  indirectly  the  method  now 
employed  by  a  competing  concern  to  establish  a  monopoly 
in  the  telephone  business  conducted  from  Stroudsburg  and 
\icinity  to  the  slate  regions,  and  the  larger  outlying  com- 
munities like  AUentown,  Bethlehem  and  Easton.  The 
lilue  Mountain  Telephone  and  Telegraph  Company  is  the 
only  channel  under  present  conditions  through  which  the 
aforesaid  service  can  be  rendered,  and  it  would  therefore 
cut  off  all  communication  between  those  sections  if  this 
Commission  were  to  issue  an  order  restraining  the  Peti- 
tioner from  entering  the  territory  in  which  it  is  seeking  to 
operate.  Since  the  Petitioner  has  already  expended  upon 
the  construction  of  its  plant  jn  that  territory  upwards  of 
$50,000  and  is  supplying  the  only  connecting  link  in  the 
telephone  service  of  a  number  of  communities,  the  Com- 
mission would  not  be  warranted  to  issue  such  an  order. 

There  is  no  reason  apparent  why  the  283,000  and  odd 
independent  Telephone  subscribers  in  the  State  who  can 
reach  the  slate  region  and  who  can  be  reached  from  that 
region  over  the  wires  of  the  Blue  Mountain  Company 
through  present  or  future  traffic  arrcngement  should  not 
be  permitted  to  get  that  service.  The  future  development 
of  the  telephone  service  will  demand  that  every  local  com- 
munity however  small  be  given  the  opportunity  to 
communicate  by  the  telephone  with  the  State  at  large,  and 
the  State  at  large  with  every  local  community,  whenever 
circumstances  will  permit  such  co-operative  service. 

In  view,  therefore,  of  the  foregoing  facts  and  circum- 
stances the  Commission  is  of  the  opinion  that  the  petition 
in  this  proceeding  ought  to  be  approved,  and  the  Certifi- 
cates of  Public  Convenience  issued  accordingly. 

Order. 
The    Slate    Belt    Telephone    and    Telegraph    Company 
having  filed  a  complaint  against  the  Blue  Mountain  Tele- 
phone  and   Telegraph   Company,   to   which   complaint   an 
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answer  was  filed  and  a  hearing  held  and  the  Commission 
having  with  the  consent  of  the  parties  taken  up  as  a  re- 
sult of  said  complaint,  answer  and  hearing,  the  applica- 
tions referred  to  in  the  finding  and  determination  in  this 
case,  and  the  said  complaint  and  application  having  there- 
after been  duly  submitted  by  the  parties  and  full  investi- 
gation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  on  the  matter  complained  of,  as  well  as  on  the 
applications  mentioned,  which  report  is  hereby  referred  to 
and  made  a  part  hereof; 

Now,  to-wit,  Jan.  8th,  1915,  it  is  ordered :  That  the  com- 
plaint of  the  Slate  Belt  Telephone  and  Telegraph  Company 
be  and  the  same  hereby  is  dismissed  and  that  the  applica- 
tions of  the  Blue  Mountain  Telephone  and  Telegraph  Com- 
pany mentioned  in  said  report  be  and  the  same  hereby  are 
approved  and  the  Certificates  of  Public  Convenience 
directed  to  issue. 


Daniel  E.  Brandt  vs.  William  G.  Leas  and  the  East 
Berlin  Railroad  Company. 

Railroads — Discontinuance  of  Service. 

Tbe  East  Berlin  Railroad  Company  refused  to  continue  operating 
Its  railroad  and  (nmlsblng  service  to  tbe  public  for  tbe  reason  tbat 
the  service  was  xinprofltatile  and  tbe  operation  had  teen  conducted 
at  a  flnanclal  loss  for  a  number  of  years.  Certain  residents  de- 
pendent upon  this  service  for  transportation  complained  to  Tiu 
Public  Service  Commission  and  prajed  for  an  order  directing  tbe 
company  to  continue  tbe  operation  of  Its  line. 

Held:  Tbat  the  Railroad  Company  was  bound  to  furnish  reason- 
ably adequate  service  on  Its  line  of  railroad  uatll  such  tbne  as  the 
duty  Imposed  iq)on  It  by  the  iState  had  tieen  surrendered,  and  the 
surrender  acc^rted  by  tbe  Commonwealth. 

Public  Service  Commission.     No.  291,  Complaint  Docket; 

Wallace,  Commissioner,  January  21,  1915. 

Daniel  E.  Brandt,  for  himself  and  other  residents  of 
East  Berlin  complained  to  the  Commission  that  William 
G.  Leas  and  the  East  Berlin  Railroad  Company,  a  cor- 
poration, refused  to  furnish  to  the  public  either  freight 
or  passenger  service  over  the  line  of  said  railway  extending 
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from  East  Berlin  to  Berlin  Junction,  in  Adams  County, 
and  petitioned  the  Commission  for  an  order  directing  either 
the  said  Leas  or  the  Railroad  Company  to  operate  the 
said  line  of  railway  in  accordance  with  the  terms  of  its 
charter. 

At  the  hearing  held  on  the  complaint  and  answer  filed, 
it  appeared  that  the  line  of  railway  in  question  began 
operations  in  1876  as  the  Berlin  Branch  Railroad  Company, 
incorporated  under  the  railroad  act  of  April  4th,  1868,  and 
that  this  operation  continued  until  the  9th  of  September. 
1914.  In  1903  the  franchises,  property  and  assets  of  the 
railroad  company  were  sold  by  the  sheriff  of  Adams  County 
under  foreclosure  proceedings  and  the  company  was  re- 
organized as  the  East  Berlin  Railway  Company,  which,  on 
May  1st,  I9I4,  defaulted  in  payment  of  interest  due  on  bonds 
issued  by  it.  A  receiver  was  thereupon  appointed  by  the 
court  of  common  pleas  of  Adams  County,  and  the  road  and 
franchise  sold  by  him  under  an  order  of  Court  to  William 
G.  Leas,  one  of  the  Respondents  in  this  proceeding.  The 
said  Leas,  under  the  authority  of  the  act  of  April  8th,  1861, 
caused  the  corporation  to  be  reorganized  under  the  name 
of  the  East  Berlin  Railroad  Company,  and  that  company  and 
its  officers,  as  well  as  Leas,  were  made  respondents  in  this 
case. 

From  the  testimony  produced  at  the  hearings  it  is  ap- 
parent that  the  East  Berlin  Railroad  Company  and  its 
predecessors  have  operated  this  line  of  railway  for  a  num- 
ber of  years  at  a  financial  loss,  and  it  is  at  least  doubtful 
whether  the  same  can  be  operated  at  a  profit.  There  is  no 
dispute  between  the  parties  as  to  the  fact  that  the  operation 
has  been  a  financial  failure,  and  it  is  upon  this  fact  that  the 
respondents  rely  in  their  contention  that  the  existing  cor- 
poration has  a  right  to  cease  operating  the  line.  Their  con- 
tention is  that  the  company  has  a  right  to  cease  exercising 
the  franchises  conferred  upon  it  by  the  State,  for  the  reason 
that  it  has  found  by  long  experiences  that  these  franchises 
cannot  be  exercised  at  a  profit  and  when  the  facts  were  laid 
before  the  Commission  it  became  evident  that  this  was  the 
sole  question  involved  in  the  complaint. 

When  the  Commonwealth  originally  granted  to  the  in- 
corporators the  right  to  construct  and  operate  a  railroad, 
those  corporators  acquired  certain  rights  which  the  Com- 
monwealth does  not  grant  to  individuals,  and  with  those 
rights  the  corporators  necessarily  assumed  certain  duties 
and  responsibilities  to  the  State  arid  to  the  public.     These 
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rights  are  predicated  upon  a  contract  between  the  corpora- 
tors and  their  snccessors  and  the  State  that  so  long  as  the 
franchise  exists,  the  company  will  continue  to  furnish  to 
the  public  the  service  contemplated  in  its  charter.  The 
granting  of  such  a  charter  and  the  exercising  of  the  rights 
thereby  given  did  not  give  to  the  company  a  mere  license 
which  it  can  surrender  without  the  consent  of  the  State, 
When  a  railroad  charter  is  granted  the  company  secures  the 
right  to  construct  the  line  mentioned  in  the  charter.  When 
it  has  exercised  that  right  it  enters  into  a  contract  with  the 
State  to  operate  the  line  until  such  time  as  the  State  has 
authorized  it  to  discontinue  the  operation.  It  is  true  that  the 
State  may  look  upon  a  non-user  as  a  forfeiture  of  the  rights 
gT'anted  and  proceed  to  declare  the  franchise  null  and  void, 
but  until  such  action  is  taken  by  the  State,  the  company  is 
bound  to  perform  the  service  which  it  undertook  when  it 
constructed  its  line  under  the  powers  given  it  by  its  charter. 
The  Legislature  has  provided  a  method  by  which  the  Com- 
pany can  at  any  time  apply  to  the  State  for  the  right  to  sur- 
render its  charter  and  franchises  and  cease  to  do  business. 
But  until  either  the  State  has  forfeited  the  charter  or  the 
Company  has  surrendered  the  same,  the  contract  between 
the  State  and  the  Company  must  be  carried  out  according  to 
its  terms. 

As  was  stated  in  the  case  of  Wright  against  the  Railway 
Company,  95  Wis.  37 : 

"A  public  duty  is  not  to  be  laid  down  at  will.  In 
case  of  a  mere  easement,  there  is  but  one  party  in- 
terested and  he  may  voluntarily  abandon  his  right, 
hut  in  case  of  a  public  duty,  there  are  two  parties 
beneficially  interested — the  party  who  owes  the 
duty  and  the  State  to  which  it  is  owed.  In  order  to 
extinguish  the  duty,  there  must  be  concurrence  on 
the  part  of  the  State." 
In  Gates  against  the  B.  and  N.  A.  L.  Railway  Company 
53  Conn.  333— -the  Court  said: 

"Having  exercised  those  powers  (granted  by  its 
charter)  the  corporation  has  no  right,  against  the 
will  of  the  State,  to  abandon  the  enterprise,  tear  up 
its  tracks  and  sell  its  rolling  stock  and  other  prop- 
erty and  divide  the  proceeds  among  the  stock- 
holders." 
The  Commission  is  of  the  opinion  that  the  respondent,  the 
East  Berlin  Railroad  Company,  is  bound  to  furnish  reason- 
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ably  adequate  service  on  its  line  of  railroad  from  East  Berlin 
to  Berlin  Junction  until  such  time  as  the  duty  imposed  upon 
it  by  the  State  shall  have  been  surrendered  and  the  surrender 
accepted  by  the  Commonwealth.     An  order  will  be  so  drawn. 


This  case  being  at  issue  upon  complaints  and  answers  on 
file,  and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  made  and  the  Commission  having  on  th^  date 
hereof  made  and  filed  of  record  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof : 

Now,  to  wit,  January  21st  1915,  it  is  ordered:  That  the 
East  Berlin  Railroad  Company  shall,  on  or  before  the  first 
day  of  February,  1915,  resume  service  over  its  line  of  rail- 
way between  East  Berlin  and  Berlin  Junction,  in  Adams 
County,  and  continue  rendering  adequate  service  to  the  pub- 
lic on  said  railway  from  said  date  until  such  time  as  it  shall 
be  relieved  from  that  duty  in  accordance  with  the  laws  of 
this  Commonwealth. 


In  Re  Appi.ic.\tion  of  the  Borough  of  Gallitzin  for  the 
approval  of  the  acquisition'  and  construction  of  a 
System  of  W.\ter  Works  by  the  Borough. 

Borough — Acquisition  and  Construction  of  Water  System. 

The  Borough  or  Gallltzln  applied  for  the  approval  of  tbe  acQuisltlon 
And  construction  ot  a  system  of  water  works  In  said  Boroneb.  Tbe 
Oauibrlfl  County  Water  Supply  Company  protested  against  said 
aptvoval. 

Held:  That,  In  view  of  tbe  fact  that  tbe  protesting  company  ad- 
mits its  inability  to  furnlBb  an  adequate  supply  of  water  to  tbe 
Borougb,  approval  should  be  granted,  tbe  qneatlon  o(  a  fair  valua- 
tlon  of  tbe  plant  of  tbe  protesting  company  to  be  determined  at  a 
later  bearing.  If  desired. 

Public  Service  Commission,  \'o.  334,  Application  Docket. 

Wallace,  Commissioner,  January  21,  1915. 

The  petition  in  this  case  is  made  by  the  Borough  of  Gal- 
litzin,  a  municipal  corporation  situate  in  Cambria  County, 
and  having  a  population  of  approximately  3,500  inhabitants. 

The  protest  is  filed  by  the  Cambria  County  Water  Supply 
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Company,  From  the  papers  filed  and  evidence  in  this  pro- 
ceeding, we  find  the  following  material  facts : 

The  Cambria  Coimty  Water  Supply  Company  is  the  lessee 
from  the  Gallitzin  Water  Company  of  all  its  property  and 
franchises  situate  in  the  Borough  of  Gallitzin,  and  the  said 
lessor  and  lessee  have  been  furnishing  water  in  the  said  Bor- 
ough for  the  past  twenty-five  years.  The  Cambria  County 
Water  Supply  Company  is  imable  to  furnish  an  adequate 
supply  of  water  to  meet  the  demands  of  the  said  Borough. 
This  inability  to  furnish  an  adequate  supply  of  water  is  ad- 
mitted by  the  Cambria  County  Water  Supply  Company,  and 
since  1907  said  Cambria  County  Water  Supply  Company 
has  been  endeavoring  to  secure  an  additional  supply  of 
water,  but  failed  to  obtain  any  additional  supply.  In  order 
to  give  the  inhabitants  of  the  Borough  of  Gallitzin  sufficient 
water,  the  said  Borough  contracted  with  the  Summit  Water 
Supply  Company  to  supply  for  one  year,  50,000  gallons  per 
twenty-four  hours,  using  the  distribution  system  of  the 
Cambria  Water  Supply  Comapny  to  furnish  said  supply  of 
water  to  the  inhabitants.  This  contract  with  the  Sum- 
mit Water  Supply  Company  expires  on  the  5th  day  of  Aug- 
ust, 191S,  and  by  the  terms  of  the  said  contract  the  Borough 
must  provide,  or  cause  to  be  provided  in  a  manner  indepen- 
dent of  the  Summit  Water  Supply  Company,  a  supply  of 
water  sufficient  in  all  respects  for  all  its  purposes. 

From  the  above  statement  of  facts  it  is  evident  that  the 
Borough  of  Gallitzin  must  obtain,  in  the  near  future,  an  ad- 
ditional supply  of  water  which  cannot  be  furnished  by  the 
Cambria  County  Water  Supply  Company.  The  main  ques- 
tion raised  by  the  prote'stant  is  that  a  certificate  of  public 
convenience  granting  the  Borough  the  right  to  erect  a  sys- 
tem of  water  works,  should  not  be  issued  by  the  Commis- 
sion until  the  Borough  had  agreed  to  take  over  at  a  fair 
valuation  the  mains  and  water  lines  of  the  protesting  com- 
pany. It  no  doubt  would  be  very  advantageous  that  a  dup- 
lication of  mains  and  water  lines  should  not  be  made  in  the 
Borough,  but,  under  the  circumstances,  it  does  not  seem  just 
and  proper  that  the  commission's  approval  of  the  right 
of  the  Borough  to  construct  a  system  of  water  works  should 
be  withheld  until  the  company  and  the  Borough  had  agreed 
upon  the  price  to  be  paid  for  said  property  of  the  water  com- 
pany. This  view  is  strenghtened  by  the  fact  that  the  Bor- 
ough, in  addition  to  the  approval  of  this  Commission,  must 
also  obtain  permits  from  the  Commissioner  of  Health  and 
the  Water  Supply  Commission,  and  by  proper  municipal 
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action,  secure  estimates  of  the  probable  cost  of  the  system. 
It  would  be  illogical  to  compel  the  Boroug:h  to  enter  into 
an  agreement  to  purchase  any  or  all  of  the  property  of  the 
protesting  company  before  it  knew  that  the  proposed  supply 
of  water  which  it  hoped  to  obtain  would  be  approved  by  the 
Commissioner  of  Health  and  the  Water  Supply  Commis- 
sion. 

The  Commission  is,  therefore,  of  the  opinion  that  the 
petition  in  this  case  should  be  approved  and  a  certificate  of 
public  convenience  issued,  leaving  the  question  as  to  what 
is  a  fair  valuation  for  the  property  of  the  Cambria  County 
Water  Supply  Company  to  be  determined,  if  desired,  at  a 
later  hearing,  and  an  order  will  therefore  be  issued. 


This  case  being  at  issue  upon  petition  and  protest  filed, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  havint;,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its  fmd- 
iufis  of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  referred  to  and  made  a  part  thereof : 

Now,  to-wit,  January  21st,  1915,  it  is  ordered :  That  a  Cer- 
tificate of  Public  Convenience  be  issued  evidencing  the  Com- 
mission's approval  of  the  acquisition  and  construction  of  a 
system  of  water  works  by  the  Borough  of  Gallitzin  in  said 
Borough. 


Norwich  Telf.phoxe  Comp.vxv  vs.  Bell  Telephone  Com- 
pany OF  Pennsyi.v.\ma. 

Telephone  Companies — Rates — Discriminations . 

Public  Service  Commission.  No.  283  Complaint  Docket. 

Telephone  Companies — Rates — Discrimination. 

Complaint  was  made  to  the  Commission  by  tbe  Norwich  Telephone 
Company  allcsing  that  the  terms  of  the  contract  for  joint  exchange 
and  toll  Berrlcea,  rates  and  charges,  between  that  Company  and  The 
Bell  Telephone  Company  of  Pennsylvania,  were  unreasonable  and 
dfeci'Imlnatory. 
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Held:  That  tlie  charges  of  the  »el!  Companj'  contained  in  said  tou- 
tract  are  reasonable  and  not  discriminatory,  but  tbe  Bell  Company 
li  oideied  to  adopt  certain  practices  set  out  in  the  report  of  the 
Commission. 

Tone,  Commissioner,  February  4,  1915. 

The  complaint;  of  the  Norwich  Telephone  Company 
against  The  Bell  Telephone  Company  of  Pennsylvania  al- 
leges that  The  Bell  Company  has  compelled  the  complainant 
to  enter  into  a  new  contract  for  joint  exchange  and  toll  ser- 
vice, rates  and  charges,  under  terms  diflfering  materially  from 
those  of  a  former  contract  between  the  parties  which  was 
terminated  September  1st.  1914;  and  that  The  Bell  Com- 
pany grants  to  other  telephone  companies  exchange  ser- 
vices similiar  to  that  furnished  the  complainant  at  more 
favorable  rates  and  terms  to  such  other  companies  than  to 
the  complainant. 

The  answer  of  the  respondent  state  that  the  new  contract 
with  the  complainant  provides  for  the  same  rates  and 
charges  for  exchange  and  toll  services  for  the  complainant  as 
are  set  forth  in  the  published  tariffs  of  the  respondent;  and 
the  same  as  are  in  effect  witb  all  other  telephone  companies 
for  like  service,  except  that,  the  respondent  has  in  existence 
several  contracts,  each  for  a  specified  number  of  years,  the 
terms  of  which  do  not  conform  to  its  published  tariffs,  and 
that  each  such  contract,  as  it  expires,  is  being  superseded 
by  a  new  contract  under  terms  and  conditions  conforming 
to  the  published  tariffs  of  the  respondent. 

The  Norwich  Telephone  Company  furnishes  telephone 
service  to  forty-nine  subscribers  located  in  Norwich  and 
throughout  several  miles  of  territory  surrounding  said  town. 
which  is  twelve  miles  from  Smethport,  McKean  County. 
Its  subscribers  are  connected  directly  to  the  telephone  ex- 
change, of  The  Bell  Company  at  Smethport,  and  are  given 
free  service  to  the  three  hundred  subscribers  of  the  latter 
company  in  Smethport.  The  Norwich  Telephone  Company 
has  no  telephone  exchange.  All  central  station  service  is 
performed  for  it  at  Smethport  by  The  Hell  Company. 

The  Norwich  Telephone  Company  charges  its  party  line 
subscribers  fourteen  dollars  per  year,  and  its  one  individual 
line  subscribers  eighteen  dollars  per  year,  out  of  which 
amounts  payment  is  made  by  the  Norwich  Company  of  live 
dollars  per  year  per  subscriber  to  The  Bell  Company  for 
its  central  station  services,  for  free  service  to  the  latter  com- 
pany's   Smethport    subscribers,    for   telephone    directories. 
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and  for  connections  for  toll  services  when  desired.  The 
Norwich  Company  guarantees,  collects  and  pays  monthiv 
to  The  Bell  Company  all  toll  charges  for  messages  orig;i-:i- 
ting  on  the  lines  of  the  Norwich  Company. 

Under  the  former  contract  The  Bell  Company  fnrnisht-i 
the  said  central  station  or  exchange  service,  etc.,  to  the 
Norwich  Company  for  three  dollars  per  year  per  subscriber; 
and,  to  cover  the  cost  of  collection,  allowed  the  Norwidi 
Company  fifteen  per  cent,  of  all  charges  collected  by  it  for 
toll  messages  originating  on  the  lines  of  the  Norwich  Com- 
pany, By  the  terms  of  the  new  contracts,  the  Norwich  Com- 
uany  pays  to  The  Bell  Company  five  dollars  per  year  per 
subscriber,  and  does  not  receive  any  allowance  for  its  ser- 
vices in  guaranteeing  and  collecting  the  toll  charges. 

The  Bell  Company  has  at  present  two  contracts,  one  with 
the  Grange  Telephone  Company  and  one  with  the  Marvin 
Creek  Telephone  Company,  each  connected  to  its  Smethport 
Exchange,  having  the  same  terms  and  conditions  as  the  ori- 
ginal contract  of  the  Norwich  Telephone  Company.  The 
evidence  was  that  these  two  contracts  expire  during  the 
year  1915,  and  that  upon  termination  they  are  to  be  super- 
seded by  contracts  similar  in  terms  and  conditions  to  the 
new  contract  with  the  Norwich  Company. 

At  the  hearing,  the  representatives  with  the  Norwich 
Company  admitted  that  the  charge  of  five  dollars  per  year 
per  subscriber  was  reasonable,  if  it  be  allowed  fifteen  per 
cent  .for  collecting  toil  charges,  and  submitted  evidence 
showing  that  there  was  a  large  amount  of  toll  business  origi- 
nating on  the  complainant's  lines  from  the  use  of  its  phones 
by  many  non-subscribers,  as  well  as  subscribers;  that  the 
complainant  was  under  a  considerable  expense  in  collecting 
for  such  toll  messages,  that  said  expense  amounted  to  about 
fifteen  per  cent,  of  the  amounts  collected  for  the  tolls;  and 
the  complainant  maintains  that  it  is  unreasonable  and  unfair 
to  require  it  to  collect  all  toll  charges  without  compensation 
therefor,  in  view  of  the  fact  that,  there  being  no  other  tele- 
phone service  in  the  district,  a  large  proportion  of  the  toll 
business  originates  from  non-subscribers,  who  with  The 
Bell  Company,  receive  all  the  advantages  and  benefits  of 
such  service  over  the  complainant's  lines,  and  that  such  non- 
subscriber  toll  service  is  of  no  benefit  to  the  complainant 
nor  its  subscribers,  being  instead  a  dis-advantage  to  the  ex- 
tent that  such  business  occupies  or  loads  its  subscribers' 
lines  and  interferes  with  the  subscribers'  use  of  its  lines. 
The  complainant  presented  evidence  showing  that  it  was 
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under  considerable  expense  after  receipt  from  The  Bell  Com- 
pany of  the  monthly  memoranda  of  toll  charges,  in  classify- 
ing and  dividing  said  charges  among  and  rendering  state- 
ments to  its  subscribers. 

The  respondent  was  "inclined  to  admit  the  collecting  is 
worth  fifteen  per  cent.,"  but  maintained  that  it  could  not 
render  toll  service  at  its  pubhshed  rates  less  fifteen  per  cent, 
for  collection,  and  that  such  an  allowance  could  not  pro- 
perly be  made  to  the  complainant  without  a  violation  of  its 
published  tariffs  and  without  producing  a  discrimination 
against  many  other  connecting  telephone  companies  with 
which  it  has  existing  contracts  in  accord  with  its  tariffs,  and 
from  which  companies  no  complaints  have  ever  been  re- 
ceived. 

If,  as  the  complainant  maintains,  much  of  the  toll  busi- 
ness results  from  the  use  of  its  phones  by  non-subscribers, 
the  cost  to  it  of  collecting  such  tolls  can  be  provided  for  by 
its  publishing  proper  and  reasonable  tariffs  for  furnishing 
such  service  to  non-subscribers. 

The  Commission  is  of  the  opinion  that  the  evidence  sub- 
mitted does  not  warrant  granting  to  the  com'plainant  a  rate 
for  subscribers'  exchange  service,  etc.,  and  an  allowance  for 
the  collection  of  toll  charges,  difTerent  from  the  published 
tariffs  of  the  respondent;  but,  directs  that  in  order  to  lessen 
the  expense  and  time  of  the  agent  or  representative  of  the 
Complainant  Company  in  the  collection  of  the  toll  charges, 
the  respondent  furnish  to  each  subscriber  of  the  complain- 
ant, monthly  statements  showing  the  amounts  due  from 
such  subscribers  for  toll  messages,  with  information  as  to 
the  number  of  toll  messages  from  said  subscriber,  and  from 
non-subscribers  with  their  names,  station  called,  date,  etc.; 
and  furnish  to  the  agent  or  representative  of  the  complain- 
ant a  duplicate  copy  of  each  of  such  statements  with  a  sheet 
having  a  detailed  summary  thereof. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  February  4th,  1915,  It  Is  Ordered :  That  the 
Bell  Telephone  Company  of  Pennsylvania  furnish  to  each 


^yGoo'^lc 


is8  DAUPHIN  COUNTY  REPORTS  Vol.  i8 

Norwich  Telephone  Co.  v(t.  BeU  Telephone  Co.  of  Penna. 

subscriber  of  the  Norwich  Telephone  Company  monthly 
statements  showing  the  amounts  due  from  such  subscriber 
for  toll  messages,  with  information  as  to  the  number  of  toll 
messages  from  said  subscriber,  and  from  non-subscribers 
with  their  names,  station  called,  date,  etc.,  and  furnish  to  the 
agent  or  representative  of  the  Norwich  Telephone  Company 
a  duplicate  copy  of  each  of  such  statements,  together  with  a 
statement  giving  a  detailed  summary  thereof,  and  that  the 
complaint  in  this  case  be,  and  the  same  is,  hereby  dismissed. 
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EUANUEL      KiNEHART,  VS.      WlLLIAM  J.      BaYLES,  JaMES     M. 

Sanders. 
Judgment  for  want  of  Appearance— Rule  to  strike  off — Practice' 

Wbeu  ttie  allegatione  tn  a  petition  to  strike  off  n  Jiidsnieiit  are 
not  denied  tliey  must  be  taken  ae  true. 

A  Judgment  for  want  or  an  appearance  will  l>e  stricken  off  wlien 
U  Is  etiown  tliat  tlie  defendant  was  in  court  on  tbe  day  named  in 
tlie  aummonfi,  tbat  conrt  was  In  session,  tbat  lie  made  iixtnlry  of 
tbe  d^uty  protbonotary  and  vnm  told  tbat  tlie  case  wunid  not  be 
calied  that  day,  tliat  he  did  noi  know  of  tbe  praetli*  of  entering 
an  appearance  by  attorney  or'tbat  be  coidd  bare  entered  an  ap- 
pearance  on  tbe  docliet  himself,  and  tbat  when  infornred  that  Judg- 
ment 'l>Bd  been  entered  against  blm  by  default  be  Immediately  em- 
ployed counsel'  and  entered  an  appearance  In  tbe  usual  nmuner. 

An  appearance  might  bave  -iMen  noted  on  tbe  docket  by  tbe 
deputy  protltoiKrtarj  wben  be  was  advised  of  defendant's  attend- 
ance upon  tbe  court  and  tbe  purpose  of  It. 

Rule  to  Strike  off  Judgment.  C.  P.  Dauphin  County,  No. 
165,  January  Term,  1914. 

H.  H.  Matter  for  plaintiff. 

Fox  y  Gey  r  for  defendant. 

KuNKEL,  P.  J.,  November  28,  1914. 

The  allegations  set  forth  in  the  petition  to  strike  off  the 
Judgment  are  not  denied.  They  must  therefore  be  taken 
to  be  true. 

The  defendant,  William  J.  Bayles,  for  himself  and  for 
the  other  defendant,  appeared  in  Court  at  the  time  com- 
manded by  the  summons.  The  Court  was  in  session.  He 
remained  in  Court  during  the  morning  and  returned  at 
the  session  in  the  afternooon,  when  he  made  inquiry  of  the 
Deputy  Prothonotary  about  the  case,  stating  that  he  was  . 
present  to  answer,  but  was  told  that  it  would  not  be  called 
that  day.  He  therefore  departed  without  doing  anything 
more.  The  defendants  did  not  know  of  the  practice  of 
entering  an  appearance  by  Attorney  upon  the  docket  or 
that  they  might  have  so  entered  an  appearance  by  them- 
selves. When  they  were  advised  afterwards  that  judg- 
ment was  obtained  against  them  in  default  of  an  appear- 
ance, they  immediately  employed  coun.sel  who  entered  an 
appearance  in  the  usual  manner  for  them.  It  thus  appears 
that  the  defendants  obeyed  the  summons  and  appeared  and 
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were  in  fact  not  in  default.  The  appearance  might  have 
been  noted  on  the  docket  by  the  Deputy  Prothonotary 
when  he  was  advised  of  the  attendance  upon  the  Court 
and  the  purpose  therefor,  but  this  was  not  done.  So  far 
as  the  record  showed  at  the  time,  the  plaintiff  was  entitled 
to  judgment,  but  it  has  now  been  shown  that  the  record 
was  not  complete,  and  that  the  judgment  entered  in  de- 
fault of  an  appearance  was  not  in  accordance  with  the 
actual  fact.  It  cannot  therefore  be  permitted  to  stand. 
Accordingly,  it  is  ordered  to  be  stricken  off. 


Trum.'VN  a.  S.\lpaugh.  vs.  J.  Francis  Linthicum 
Terms  of  Covrt—Firit  day  of  Term. 

Tbe  first  day  of  tbe  September  term  of  coiut  Is  the  fonrtb  Mon- 
day ot  September,  althouKh  the  docketing  of  cases  to  tbat  term 
may  beglu  from  tbe  flrat  day  of  tlie  preceding  term. 

Judgment  of  non  pros,  under  Rule  66,  wtticb  provides  for  sucA 
Jud^ueut  tf  a  case  la  not  put  at  Issue  wlbblii  «  year  from  tbe 
first  day  of  tbe  term  to  which  it  la  brooght,  can  be  entwed  only 
after  the  explratltm  of  oue  year  from  tbe  first  day  of  t(he  teiim, 
not  after  the  expiration  of  one  year  from  tbe  date  on  which  tbe 
docketing  of  cases  for  tbe  term  begins. 

Rule  to  .strike  off  Judgment,  No.  387,  September  Term, 
1913. 

Geo.  L.  Reed  for  rule. 

Philip  S.  Moyer  contra. 

McCABRr.i.1,.  J..  December  30,  1914 

This  action  was  commenced  August  21,  1913,  and  the 
summons  therein  was  made  returnable  on  the  fourth  Mon- 
day of  September,  being  September  22,  1913,  which  was  the 
first  day  of  the  September  Term.  The  judgment  of  non 
pros,  was  entered  August  31,  1914,  under  Rule  of  Court, 
No.  55,  which  provides  that  unless  a  case  be  put  at  issue 
within  one  year  from  the  first  day  of  the  term  to  which  the 
action  is  brought,  a  judgment  of  non  pros,  shall  be  entered 
by  the  Prothonotary  on  request  of  defendant's  attorney 
or  any  officer  to  whom  costs  are  due.  The  answ,er  to  the 
rule  shows  that  this  judgment  was  entered  upon  the 
theory  that  the  first  day  of  the  September  Term,  1913, 
was  June  9,   1913.     This  is  manifestly  a  misapprehension 
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4S  to  the  first  day  of  the  September  Term.  The  first  day 
of  the  term,  as  above  stated,  was  September  22,  1913.  The 
docketing  of  cases  to  that  term  may  have  commenced  June 
9, 1913,  but  the  first  day  of  the  term  was  the  fourth  Monday 
in  September.  The  judgment  of  non  pros,  appears  to  have 
been  inadvertently  and  improperly  entered  as  the  one  year 
from  the  first  day  of  the  September  Term,  1913,  did  not 
expire  until  September  22,  1914.  The  rule  to  strike  ofif 
the  Judgment  is  therefore  now  made  absolute,  and  it  is 
ordered  that  the  defendant  enter  his  plea  in  pursuance  of 
the  rule  to  plead  which  was  taken  out  on  August  19,  1914, 
within  five  days  from  the  filing  hereof. 


Arthur  C.  Smead  vs.    Central    Pennsylvania   Traction 
Company. 

Street  Railtoayi— Negligence— Contributory  Negligence. 

Tbe  contrtbatliiK  aegligence  wblcb  bars  a  recovery  la  not  netfJ«eace 
Id  the  abstract,  but  ne|rtl(eQce  wblcb  contrlbutea  to  tbe  Injory. 

The  fallore  of  the  driver  of  an  automobile  to  look  ioT  a  car  im- 
uetUately  before  solng  on  tbe  tracks  of  a  traction  oompaiif  la  not 
negligence,  wben  tbe  failure  to  look  bad  no  rrintlon  at  all  to  Ub* 
accident. 

The  failure  of  the  driver  of  an  antomoblle^  which  has  stalled  on 
me  tracks  of  a  traction  company,  to  signal  with  reasonable  prooqjt- 
nesB  to  an  approaching  car  amounts  to  contribotory  negllgenc» 
which  t>ais  a  recovery. 

Motion  for  judgment  non  obstante  veredicto.  C.  P. 
Dauphin  County,  No.  64,  January  Term,  1910. 

James  A.  Stranahan  and  E.  E.  Beidleman  for  plaintiff. 

^olfe  y  Bailey  for  defendant. 

KUNKEL,  P.  J.,  Ferbruary  8,  1915. 

This  is  a  motion  by  the  defendant  for  judgment  non 
obstante  verdicto.  It  is  claimed  there  was  no  evidence 
that  the  defendant  was  negligent,  and  also  "that  the  evi- 
dence disclosed  contributory  negligence  on  the  part  of  the 
plaintiff. 

The  verdict  shows  that  the  jury  adopted  the  version 
of  the  accident  as  testified  to  by  the  plaintiff  and  his  wit- 
nessses.  Thus  it  appears  that  the  plaintiff  was  coming  in 
his  automobile  on  Seventeenth  Street,  in  the  City  of  Har- 
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risburg,  toward  Walnut  Street,  in  which  the  tracks  of  the 
defendant  company  were  laid.  When  he  reached  the  curb 
line  of  Walnut  Street  he  looked  toward  Eighteenth  Street, 
about  380  feet  distant,  and  seeing  no  car  in  sight  proceeded 
toward  the  tracks.  Something  became  wrong  with  the 
engine  and  when  he  came  upon  the  tracks  his  automobile 
stalled.  At  this  time  the  defendant's  car,  according  to  the 
plaintiff's  testimony,  was  from  225  to  250  feet,  or  according 
to  the  testimony  of  another  witness,  186  feet  distant  from 
him.  The  plaintiff  endeavored  to  start  his  automobile 
and  to  move  it  from  the  track,  but  did  not  succeed.  While 
50  engaged  the  car  came  upon  him  and  struck  his  automobile, 
pushing  it  from  2  to  4  feet,  with  the  result  that  the  plain- 
tiff was  to  some  extent  injured  and  his  automobile  dam- 
aged. 

Counsel  contends  that  there  was  no  evidence  of  the  de- 
fendant's negligence  and  that  the  jury  must  have  inferred 
it  from  the  mere  occurence  of  the  accident.  Of  course 
there  can  be  no  presumption  of  negligence  from  the  accident 
itself  but  the  defendant's  negligence  was  inferable,  not 
from  the  accident  alone,  but  from  the  additional  fact 
that  the  automobile  was  in  plain  view  of  the  approaching 
car  for  the  distance  of  186  to  250  feet,  and  notwithstanding 
that  fact  the  car  struck  it.  The  motorman  could  very 
readily  have  seen  it  had  he  been  looking  ahead  and  have 
stopped  the  car,  if  he  had  had  it  under  control,  and  thus 
have  avoided  the  accident.  This  is  no  doubt  what  the  jury 
meant  when  they  returned  as  a  special  finding  to  the  ques- 
tion, what  was  the  negligence  of  which  the  defendant  was 
guilty,  "That  the  automobile  was  struck  by  the  street  car 
through  the  negligence  of  the  motorman  not  stopping  the 
car,"  Campbell  vs.,  Traction  Co.,  201  Pa.  167. 

It  is  further  contended  that  the  plaintiff  was  negligent 
in  not  looking  immediately  before  he  entered  upon  the 
tracks  and  in  not  giving  a  signal  to  the  approaching  car 
that  he  was  unable  to  move  his  automobile  from  the  tracks. 
The  first  charge  of  negligence  is  entirely  aside  of  the  facts 
as  testified  to  by  the  plaintiff  and  his  witnesses  and  found  by 
the  jury.  The  failure  to  look  immediately  upon  going  upon 
the  track  had  no  relation  at  all  to  the  accident.  When  the 
plaintiff  was  on  the  track  the  car  was  186  to  250  feet  away. 
We  recognize  the  rule  invoked  by  the  defendant,  but  do  not 
think  it  has  any  applicability  to  the  facts  as  found  by  the 
jury.  It  is  not  negligence  in  the  abstract  that  bars  a  re- 
covery, but  negligence  which  contributes  to    the     injury. 


^yGoo'^lc 


19IS  DAUPHIN  COUNTY  REPORTS  133 

CommoDiTMlth  vs.  John  T.  Dyer  Quarry  Co. 

Plaintiff's  failure  to  look  before  he  entered  upon  the  tracks 
in  no  wise  contributed  to  his  injury.  Baughman  vs.  Shen- 
ango  and  Allegheny  R.  R.  Co.,  92  Pa.  335. 

Whether  the  plaintiff's  failure  to  give  a  signal  of  his  in- 
ability to  move  his  automobile  from  the  tracks  amounted  to 
negligence  we  thought  at  the  time  was  a  question  for  the 
jury,  and  we  submitted  it  to  them  to  be  determined  from  all 
the  circumstances  of  the  case,  having  special  regard  to  the 
fact  that  the  automobile  was  on  the  track  in  plain  sight 
of  the  approaching  car  for  a  distance  of  186  to  250  feet 
and  continued  to  remain  on  the  tracks  as  the  car  ap- 
proached. We  left  it  to  the  jury  to  determine  whether  the 
failure  to  give  notice  of  that  which  they  might  find  the 
circumstances  themselves  gave  notice  of  was  negligence. 
However,  after  considering  what  was  said  in  this  same  case 
when  it  was  formerly  before  the  Superior  Court  on  an  appeal, 
54  Super.  Ct.  400,  we  are  obliged  to  change  our  view.  '  In 
that  appeal  it  was  said :  "When  the  automobile  of  the  plain- 
tiff came  to  a  standstill  upon  the  street  car  track  as  a  re- 
sult of  unexpected  failure  of  his  engine,  it  was  his  duty  to 
signal  with  reasonable  promptness  to  those  operating  the 
approaching  street  car,  in  order  that  they  might  know 
that  the  automobile  could  not  be  gotten  off  the  track. 
What  signal  ought  to  be  given  in  such  case  must  depend 
upon  all  the  circumstances  and  would  therefore  be  a  ques- 
tion for  the  jury,"  The  Superior  Court  having  thus  de- 
clared that  it  was  the  duty  of  the  plaintiff  to  give  some 
signal,  his  failue  to  do  so,  we  feel  bound  to  say,  following 
what  was  there  said,  amounts  to  contributory  negligence, 
which  bars  his  recovery. 

Accordingly,  the  motion  for  judgment  non  obstante  ver- 
dicto  is  sustained  and  judgment  is  directed  to  be  entered  in 
favor  of  the  defendant.  An  exception  is  allowed  the  plain- 
tiff to  this  ruling. 


Commonwealth  vs.  John  T.  Dyer  Quarry  Co, 
Cofporatiotis—Manufacturing—TaxatioK—Tax  on  Capital  Stock 

A  corporation  dahnlng  exemption  from  tax  on  Its  oapltal  Btock, 
under  the  Act  of  June  8,  1893,  P.  I^  S63,  as  atn^ded  ty  tbe  Act 
of  Jane  7,  1911,  P.  L.  673,  mnst  show,  aa  condlttoos  precedent  to 
tlie  allowance  of  tbe  exenvptton,   that  It  Is  organtsed  for  mann- 
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facturlDX  pntposea  and  that  Iti  capital  la  actnaUy  and  «xc1iuIt«It 
enqiloyed  In  carrying  on   manuftictarliiz   witUn    tlih    State. 

AUhongli  a  corporation  Is  not  ezpreealy  declared  to  be  a  mann* 
factoring  company.  It  may  b«  m  In  fact  it  Ha  tHMtneiB  Is  aetoally 
tliat  of  mannfacturlnx. 

A  corporation  that  takes  roclc  and  atone  from  qnarriea,  crurtiea 
tbem  in  large  croahera,  paaaes  the  craalied  rode  and  atone  ovor 
aereena  Oat  separate  it  Into  aamrted  alaes,  and  aella  tlila  prodnct 
wittaout  tbe  application  of  any  art,  aklll  or  procen  tlmeto.  Is  not 
eogaged  In  mannfactnrlng,  wltbbi  tlie  meaning  of  tbe  Acts  of 
Aaeambly  exempting  ntanafactnrlng  corporations  from  tax  on  their 
capital  ato^ 

Appeal  from  settlement  of  tax  on  capital  stock.  C.  P. 
Dauphin  County,  No.  30,  Commonwealth  Docket,  1914. 

John  C.  Bell,  Attonuy  Generaly  and  Wm.  M.  Hargest, 
Second  Deputy  Attorney  General,  for  plaintiff. 

William  S.  Snyder  for  defendant. 

McCarrell,  J.,  February  17, 1915 

The  defendant  asks  exemption  for  its  capital  employed 
in  crushing  stone,  claiming  that  it  is  a  manufacturing 
company  and  that  its  capital  is  employed  exclusively  in 
manufacturing.  Trial  by  jury  has  been  duly  waived  in  pur- 
suance of  the  Act  of  April  22,  1874.  From  the  testimony 
submitted  we  find  the  following: 

STATEMENT  OF  FACTS 

Defendant  company  was  formed  and  incorporated  Dec- 
ember 27,  1900,  for  the  purpose  of  "quarrying,  crushing, 
preparing  and  marketing  stone,"  The  valuation  of  its  capi- 
tal stock  as  made  by  its  officers  is  $464,600.  Of  this  there 
was  invested  in  shares  of  other  Pennsylvania  corporations 
paying  taxes  on  capital  stock  the  sum  of  $16,600,  leaving 
as  the  valuation  of  its  stock  for  the  year  1912,  $448,000.  Up- 
on this  amount  a  tax  of  $2,240  was  settled  September  9, 1913. 
On  account  of  this  settlement  the  defendant  paid  on  Nov- 
ember 6,  1913,  $250.  The  defendant  claims  that  it  is  exempt 
as  a  manufacturing  company  actually  using  its  capital  in 
carrying  on  the  busmess  of  manufacturing.  Is  the  defendant 
entitled  to  this  exemption?  This  is  the  sole  question  to 
be  determined  here. 
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DISCUSSION 

The  exemption  from  taxation  is  claimed  under  the  revenue 
act  of  June  1, 1889,  amended  by  act  of  June  8, 1893,  P.  L.  253, 
and  act  of  June  7,  1911,  P.  L.  673.  This  act  in  its  21st 
section  impose  a  tax  of  five  mills  upon  each  dollar  of  the 
actual  value  of  the  entire  capital  stock  of  every  corporation, 
joint  stock  association,  limited  partnership  and  company 
doing  business  in  the  State.  It  stipulates,  however,  "That 
the  provision  of  this  section  shall  not  apply  to  the  taxation 
of  the  capital  stock  of  corporations,  limited  partnerships  and 
joint  stock  associations  organized  for  manufacturing  pur- 
poses which  is  invested  in  and  actually  and  exclusively 
employed  in  carrying  on  manufacturing  within  the  State, 
•  •••■•  |jm  every  manufacturing  corporation, 
iitnited  partnership  or  joint  stock  association  shall  pay 
the  tax  of  five  mills  herein  provided  upon  such  proportion 
of  its  capital  stock,  if  any,  as  may  be  invested  in  any  property 
OT  business  not  strictly  incident  and  appurtenant  to  its 
manufacturing  business,  it  being  the  object  of  this  proviso 
to  relieve  from  State  taxation  only  so  much  of  the  capital 
stock  as  is  invested  purely  in  the  manufacturing  plant  and 
business.  The  corporation  claiming  exemption  under  this 
proviso  must  show  as  conditions  precedent  to  the  allowance 
of  the  exemption  that  it  is, 

"(a)     Organized  for  manufacturing  purposes,  and 

"(b)  That  its  capital  is  actually  and  exclusively  em- 
ployed in  carrying  on  manufacturing  within  the  State." 

The  defendant  company  does  not  in  terms  appear  to  have 
been  organized  for  manufacturing  purposes.  Its  corporate 
purpose  is  stated  to  be  "Quarrying,  crushing,  preparing  and 
marketing  stone."  Although  it  is  not  expressly  declared  to 
be  a  manufacturing  company  it  may  be  so  in  fact  if  its  busi- 
ness is  actually  that  of  manufacturing.  Whether  this  is  so 
or  not  will  depend  upon  what  it  does  in  the  carrying  on  of  its 
business.  Quarrying  is  not  manufacturing,  neither  is  crush- 
ing in  and  of  itself  a  manufacturing  process,  unless  it  results 
in  the  production  of  a  new  and  different  article.  Marketing 
stone  is  certainly  not  manufacturing.  Whether  preparing 
stone  is  to  be  so  regarded  as  manufacturing  depends  upon 
the  method  and  result  of  the  preparation.  The  testimony  of 
its  treasurer  submitted  at  the  trial  thus  defines  the  method 
and  result  of  the  preparation  made  by  the  company : 

"The  company  takes  tine  raw  material  consisting 
of  rock  and  stone  from  the  quarries  and  carries  it 
by  hand  or  machinery  to    large    crushers,    which 
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crush  the  stone  into  smaller  sizes.     This  crushed 
stone  is  carried  by  belts  or  conductors  to  large 
screens  where   it  is   assorted,   the  different   sizes 
going  into  different  bins,  and  that  which  is  not  in 
condition  to  pass  through  the  screen  goes  into  an- 
other bin  whence  it  is  taken  back  to  the  crusher 
and  again  re-crushed  to  a  marketable  size.     The 
company  has     six  plants     located  at     Marysville, 
Howellsville,    Birdsboro    and    Clingan,    Pennsyl- 
vania, and  has  a.  capacity  of  4500  tons  of  manu- 
factured product  per  day.     In  its  manufacturing 
operations  it  employes  18  crushers  with  the  neces- 
sary  boilers,   engines,   elevators,   screens,   storage 
bins,  etc.   necessary   for  the"   preparation  of   the 
stone  for  marketing. 
This  testimony  is  the  statement  of  the  defendant  com- 
pany as  to  the  process  employed  by  it  in  preparing  stone 
for  the  market.     While  it  has  extensive  machinery,  it  is 
used  only  for  the  breaking  of  the  stone  or  rock  into  the 
sizes   required   for  the   different  purposes  for   which   the 
stone  is  afterwards  used.     If  the  breaking  of  the  stone  into 
these  sizes  was  performed,  as  it  could  be  by  the  manual 
labor  of  men  wielding  hammers  and  breaking  the  stone 
into  the  required  sizes,  it  could  scarcely  be  pretended  that 
this  is  manufacturing.     The  machinery  employed  doubtless 
crushes  the  stone  much  more  rapidly  and  economically  than 
it  could  be  done  by  men  wielding  hammers,  and  the  sorting 
of  the  sizes  is  accomplished  by  running  the  crushed  stone 
over  screens  with  different  sized  mesh  and  permitting  the 
stone  of  the  varying  sizes  to  fall  into  the  underlying  bins. 
There  does  not  seem  to  be  any  attempt  to  make  the  sizes  of 
the  the  stone  into  which  the  rock  is  crushed  of  any  uniform 
shape.     The  pieces  as  they  fall  from  the  crusher  are  sold 
in  the  market  without  the  application  thereto  of  any  art, 
skill  or  process  which  in  any  way  changes  the  appearance 
or  the  form  of  the  portions  as  they  leave  the  crusher.     The 
processes  of  this  defendent  seem  to  be  entirely  different 
from  those  of  a  slate  company,  which  splits  the  slate  rock 
into  pieces  and  produces  therefrom  shingles,  slates,  polished 
slabs  for  wainscoting  and  other  purposes,  and  slate  fashioned 
for  various  uses  to  which  slate  is  adapted.     The  irregular 
pieces  as  they  fall  from  the  crusher  are  sold  in  that  condi- 
tion without  any  attempt  on  the  part  of  the  defendant  com- 
pany to  remove  the  rough,  irregular  edges  or  in  any  way 
fashion  these  portions  so  as  to  give  them  a  uniform  ap- 
pearance.    The  employment  of  the  process  and  the  use  of 
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the  machinery  is  solely  for  the  purpose  of  breaking  the 
stone  into  pieces  of  various  sizes.     The  rock  still  remains 
rock  or  stone.     The  only  difference  is  in  the  sizes  of  the 
portions,  and  in  this  natural  condition  without  the  appli- 
cationof  any  art  or  process  to  change  the  form  or  appearance 
of  the  broken  pieces  the  same  are  sold  by  the  defendant 
company  in  the  market.     The  term  "manufacturing"  has 
been  defined  in  many  different  ways  by  lexicogfraphers  and 
has  been  considered  judically  in  many  cases. 

In  the  case  of  Hartranft  vs.  Wiegmann,  121  U.  S.  609,  the 
Supreme  Court  of  the  United  Statfes   uses  the  following 
language : 

"The  question  is  whether  cleaning  off  the  outer 
layer  of  the  shell  by  acid  and  then  grinding  off  the 
second  layer  by  an  emery  wheel  so  as  to  expose  the 
inner  layer  is  a  manufacture  of  the  shell,  the  object 
of  Aese  manipulations  being  simply  for  the  pur- 
pose of  ornament  and  some  of  the    shells     being 
afterwards  etched  by  acids  so  as  to  produce  in- 
scription upon  them.     It  appears  ••••••• 

that  there  is  no  difference  in  name  and  use  between 
the  shells  ground  on  the  emery  wheel  and  those 
not  ground     ••••••     We  are  of  opinion 

that  the  shells  in  question  here  were  not  manu- 
factured  and  were   not  manufactures     of     shells 
within  the  sense  of  the  statute  imposing  a  duty 
of   35   per  centum    upon   such   manufactures   but 
were  shells  not  manufactured  and  fell  under  that 
designation  on  the  free  list.     They  were  still  shells. 
Thev  had  not  been  manufactured  into  a  new  and 
different     article     having     a     distinctive     name, 
character  or  use  from  that  of  a  shell.     The  applica- 
tion of  labor  to  an  article  either  by  hand  or  mech- 
anism does  not  make  the  article  necessarily  a  manu- 
factured article  within  the  meaning  of  the  term  as 
used  in   the  tariff  laws.     Washing  and   scouring 
wool  does  not  make  the  resulting  wool  a  manufac- 
ture of  wool.     Cleaning  and  ginning  cotton  does 
not  make  the  resulting  cotton  a  manufacture  of 
cotton.' 
Counsel  for  defendant  refers  us  to  many  cases  decided 
by  this  court  in  which  it  was  decided  that  manufacturing 
had  been  performed:    The  dyeing  of  woolen  and  cotton 
goods,  (5  Pa.  C.  C.  94) ;  the  making  of  hams,  sides,  bacons, 
etc.  from  hogs.  (3  Commonwealth  Docket,  1896) ;  the  pro- 
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duction  of  sole  leather  by  tanning  hides,  (598  Common- 
wealth Docket,  1896)  ;  converting  coal  into  coke,  (490  June 
Term,  1892) ;  converting  whole  spices  and  mustard  seed 
into  saleable  mustard,  spices  and  condiments  (306  January 
Term,  1892)  changing  clay  into  brick  by  tempering, 
moulding  and  burning,  (335  January  Term,  1893) ;  quarry- 
ing large  blocks  of  slate  splitting  them  into  pieces  of  vary- 
ing thickness,  sizing,  dressing  and  preparing  for  roofing, 
door  steps,  lintels,  school  slates  and  kitchen  utensils  (158 
January  Term,  1887),  are  all  cases  in  which  by  some  art  or 
process  a  different  product  has  been  produced  than  that  upon 
which  the  art  or  process  was  expended  Many  other  cases 
have  been  considered  and  might  be  here  cited.  Among  these 
is  the  late  case  of  Commonwealth  vs.  Consolidated  Dressed 
Beef  Company.  242  Pa.  163.  This  case  very  nearly  resem- 
bles the  one  we  now  have  under  consideration.  After  the 
application  of  defendant's  machinery  the  product  still  re- 
mains stone,  broken  into  sizes  to  meet  the  demand  of  the 
market.  It  is  still  stone,  bearing  the  appearance  of  stone, 
with  no  regfular  shape  or  fixed  size  in  the  portions  which  are 
sold  just  as  they  come  from  the  crushers  without  any  at- 
tempt to  remove  the  irregularities  of  the  edges  or  make 
the  pieces  of  uniform  shape.  In  our  opinion  this  in  not 
manufacturing  within  the  meaning  of  our  statute. 
We  therefore  have  reached  the  following  conclusions: 

1.  The  defendent  company  is  not  incorporated  for  man- 
facturing  purposes. 

2.  The  defendant  company  is  not  employing  its  capital 
actually  and  exclusively  in  the  carrying  on  of  manufacturing 
within  ihe  State  and  is  not  entitled  to  the  exemption  al- 
lowed by  the  Acts  of  Tune  8. 1893,  P.  L.  353  and  June  7, 1911, 
P.  L.  673. 

3.  The  Commonwealth  is  therefore  entitled  to  recover 
the  amount  of  its  settlement,  less  the  sum  paid  on  account, 
as  follows,  to  wit : 

Amount  of  settlement  September  9,  1913 $2240.00 

Less  amount  paid  on  account  November  6, 1913         250.00 

Balance $1990.00 

Interest  November  6,  1913  to  February  17, 1915  . .     152.90 

$2142.90 
Attorney  General's  commission 107.15 

Total  now  due  Commonwealth $2250.05 

Rote;— 8m  Ooid.  ti.  AUectMo;  Ou  Oo.  1  DanptilD  t»,  ind  nota  u  to  what  COD- 
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Judgment  is  therefore  now  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant  for 
the  sum  of  $2250.05,  unless  exceptions  be  hied  within  the 
time  limited  by  law. 


COHMONWBALTH    OF    PeNHSVLVANIA   VS.    BELLEFONTE   LiUB 

Company. 
Corporations— Manvfacturing-~Taxation— Tax  on  Capital  Stock 
A.  corporation  engaged  tn  quarrying  llnuatone,  cmfthlng  It  by 
machinery,  separating  from  the  cmshed  stone  pieces  of  a  dettoHe 
Had,  irtilcb  are  glTen  tbe  name  of  railroad  ballast,  Ib  not  engaged 
In  mBnnfaetnrlng,  wlOiln  the  meaning  of  tbe  Ada  of  Assembly 
aemptlng  mannfactnrlng  corpwatlona  fnom  tax  npon  tbeir  capi- 
tal stock. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P. 
Dauphin  County,  No.  166,  Commonwealth  Docket.  1913. 

John  C.  Bell,  Attorney  General  and  Wm.  M.  Hargest, 
Second  Deputy  Attorney  General  for  plaintiff. 

C.  B.  Miller  for  defendant. 

McCarrell,  J.,  February  17,  1915. 

The  defendant  claims  that  it  is  a  manufacturing  company 
and  that  under  the  law,  its  capital  being  employed  ex- 
clusively in  manufacturing,  is  exempt  from  the  payment 
of  a  capital  stock  tax.  Trial  by  jury  has  been  duly  waived 
in  pursuance  of  the  Act  of  April  22,  1874.  From  the  testi- 
mony submitted  we  find  following, 

statement  of  facts. 

The  defendant  company  was  formed  and  incorporated 
April  13,  1910,  for  the  purpose  of  manufacturing  and  selling 
lime,  cement,  limestone,  and  the  products  thereof.  Its 
capital  stock  has  been  valued  by  the  accounting  officers  of 
the  State  at  $50,000,  and  in  the  appeal  there  ia  no  specifi- 
cation oi  objection  to  this  valuation.  On  September  18, 
1913,  the  accounting  officers  of  the  Commonwealth  settled  a 
tax  of  five  mills  upon  the  valuation  amounting  to  $250.  The 
defendant  claims  that  it  is  exempt  as  a  manufacturing  com- 
pany actually  using  its  capital  in  carrying  on  the  business 
of  manufacutring.  Is  the  defendant  entitled  to  this  exemp- 
tion?   This  is  the  sole  question  to  be  determined  here. 
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ConunoDwealth  of  PenmylvanU  vt.  BellefoQte  Lime  Company. 

DISCUSSION. 

The  exemption  from  taxation  is  claimed  under  tiie  revenue 
act  of  June  1,  1889,  amended  by  act  of  June  8, 1893,  P.  L.  353 
and  act  of  June  7,  1911,  P.  L.  673.  This  act  by  the  proviso 
contained  therein  exempts  from  the  payment  of  the  capital 
stock  tax  imposed  by  the  act  corporations  organized  for 
manufacturing  purposes  and  actually  and  exclusively  em- 
ploying their  capital  in  carrying  on  manufacturing  within 
the  State.  From  the  testimony  of  the  officers  of  the  com- 
pany submitted  in  the  form  of  an  affidavit  by  the  president 
and  treasurer,  it  appears  that  the  process  of  manufacturing 
employed  by  the  defendant  company  is  the  crushing  by  the 
means  of  machinery  of  large  pieces  of  limestone  as  they 
come  from  quarries.  After  crushing  the  large  material  the 
pieces  of  stone  which  are  of  a  uniform  definite  size  and 
having  a  diameter  of  not  more  than  2%  inches  and  not  less 
than  %  of  an  inch,  are  separated  by  mechanical  contrivance 
for  the  manufacture  of  crushed  stone  and  are  given  the  dis- 
tinctive name  of  railroad  ballast,  and  as  such  is  a  new  and 
distinctive  article,'  having  a  new  and  definite  use.  The  mass 
of  crushed  stone  which  does  not  conform  to  specifications 
as  to  size  is  carried  away  and  becomes  a  waste  product. 
The  statement  of  the  corporate  purpose  does  not  of  itself 
clearly  indicate  that  the  defendant  company  was  formed 
and  incorporated  for  manufacturing  purposes.  The  method 
of  carrying  on  the  business  as  testified  to  by  the  president 
and  treasurer  clearly  shows  that  the  corporate  business  is 
conducted  in  substantially  the  same  way  as  that  of  the 
John  T.  Dyer  Quarry  Company,  Commonwealth  Docket. 
1914,  No.  30,  in  which  we  this  day  file  our  opinion.  For  the 
reasons  stated  in  said  opinion,  which  we  direct  shall  be  re- 
garded as  our  opinion  in  the  present  case,  we  are  not  satisfied 
that  the  defendant  company  was  organized  for  manufactur- 
ing purposes  or  that  its  capital  is  actually  and  exclusively 
employed  in  carrying  on  manufacturing.  It  is  engaged  in 
breaking  stone  by  means  of  machinery  into  portions  of 
varying  sizes,  and  does  not  by  any  art  or  process  attempt 
to  remove  the  rough,  irregular  edges  of  the  pieces,  or  in 
any  way  fashion  them  so  as  to  give  them  a  uniform  appear- 
ance. The  broken  rock  still  continues  to  be  rock  or  stone 
and  is  in  no  way  changed  in  form  or  appearance. 
For  the  reasons  stated  in  our  opinion  in  the  case  just  re- 
ferred to,  we  conclude  as  follows ; 

I,  The  defendant  company  is  not  incorporated  for  manu- 
facturing purposes. 
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2.  The  defendant  company  is  not  employing  its  capital 
actually  and  exclusively  in  the  carying  on  of  manufacturing 
within  the  State  and  is  not  entitled  to  the  exemption  allowed 
by  the  Acts  of  June  8,  1893,  P.L.  353  and  June  7,  1911,  P.  L. 
673. 

3,  The  Commonwealth  is  therefore  entitled  to  recover  the 
amount  of  its  settlement,  as  follows,  to  wit ; 

Amount  of  settlement  September  18,  1913 $250.00 

Interest  November  17,  1913  to  February  17, 1915  . .     18.75 

$268.75 
Attorney  General's  commission 13.44 

Total  now  due  Commonwealth $282.19 

Judgment  is  therefore  now  directed  to  be  entered  in 
favor  of  the  Comonwealth  and  against  the  defendant  for  the 
sum  of  $282.19,  unless  exceptions  be  hied  within  the  time 
limited  by  law. 


George  A.  Matchett  vs.  P.  N.  Kasson. 

Trespass  for  Personal  Injuries—Contributory  Negligence— Au- 
tomobiles—Passing Street  Cars  from  Which  Passengers  are  . 
Jligkiing. 
It  Is  not  coQtrlbntorj'  neglteence  for  a  passeoger  alighting  from  a 
Bireet  car,  on  the  proper  side,  to  fail  to  look  for  approaching  auto- 
mobilciG.    He  1b  not  nequired  to  anticipate  ttiat  the  driver  of  an  auto- 
mobile vrlll  violate  the  law.     He  Is  entitled  to  rest  upon  the  me- 
gnitq>tlon  tbBt  the  taw  will  be  obeyed  snd  that  drivers  of  automo- 
biles vrtll  not  attempt  tu  pass  a  street  car  on  the  side  on  which  It 
Ib  receiving  or  discharging  passengers. 

Motion  for  judgment  non  obstante  veredicto.  C.  P.  Dau- 
phin County,  No.  109,  January  Term,  1914, 

John  Fox  Weiss  for  plaintifi". 
Fox  y  Geyer  for  defendant. 

KuxKEL,  P.  J..  January  27,  1914. 

This  is  a  motion  on  the  part  of  the  defendant  for  judgment 
non  obstante  verdicto.  The  plaintiff  was  a  passenger  on  a 
summer  street  car  running  on  Derry  Street  towards  Six- 
teenth Street,  in  the  City  of  Harrisburg.  As  the  car  ap- 
proached Sixteenth  Street  it  slowed  down  and  he  arose 
from  his  seat,  put  one  foot  on  the  running  board  or  step 
along  the  side  of  the  car.  and  when  the  car  stopped  stepped 
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down  upon  the  street  and  moved  a  step  or  two  toward  the 
pavement,  when  he  was  knocked  down  by  the  defendant's 
automobile,  which  had  been  closely  trailing  or  following  the 
car  for  some  distance,  overtaking  it  as  it  was  coming  to  a 
stop.  The  defendant's  negligence  has  been  established  by 
the  finding  of  the  jury  and,  we  think,  upon  sufiicent  evidence. 
The  verdict  has  also  established  the  disputed  facts  that  the 
car  had  come  to  a  stop  when  the  plaintiS  alighted  therefrom 
and  when  the  defendant  opened  the  throttle  of  his  automobile 
and  increased  his  speed  in  an  effort  to  pass  the  car  on  the 
side  on  which  passengers  were  about  to  alight.  The  motion 
for  judgment  non  obstante  veredicto  is  made  on  the  ground 
that  the  plaintiff  was  negligent  in  not  looking  in  the  direc- 
tion from  which  the  automobile  was  coming  as  he  alighted 
from  the  car  and  before  he  started  to  walk  from  the  car  across 
the  street  to  the  pavement.  At  the  trial  we  were  asked  to 
say  that  his  failure  to  look  was  negligence  and  would  prevent 
his  recovery.  This  we  declined  to  do  and  sumbitted  the 
question  to  the  jury. 

In  Liebrecht  vs.  Crandall,  110  Minn.  454  (126  N.  W.  69), 
which  was  an  action  to  recover  damages  for  injuries  received 
by  the  plaintiff  by  being  struck  by  an  automobile  as  he 
stepped  from  a  street  car,  a  verdict  for  the  plaintiff  was  su«- 
"  tained,  the  Court  saying,  inter  alias  "While  it  is  true  that  he 
did  not  as  he  stepped  from  the  car  look  in  the  direction  in 
which  the  automobile  was  approaching,  following  the  car, 
this  is  not  alone  sufficient  to  charge  him  as  a  matter  of  law 
with  contributory  negligence.  His  attention  at  the  moment 
was  directed  toward  alighting  from  the  car  in  safety  and  he 
was  not  required  to  anticipate  the  negligence  of  the  de- 
fendant in  driving  his  automobile  at  a  reckless  rate  of  speed 
upon  him."  This  case  is  cited  with  approval  by  the  Supreme 
Court  of  this  state  in  Lewis  vs.  Wood,  an  appeal  from  the 
Common  Pleas  of  Allegheny  County,  not  yet  reported,  where 
the  principles  governing  cases  of  the  present  kind  are  fully 
discussed.  What  was  said  in  that  case  is  peculiarly  appli- 
cable here:  "In  determining  the  question  of  the  plaintiffs 
negligence  an  important  fact  to  be  considered  is  that  he  was 
upon  a  part  of  the  highway  where  he  had  the  right  to  be,  and 
was  simply  exercising  that  right  when  he  was  struck  by  the 
defendant's  machine,  when  it  was  where  the  law  declared 
it  had  no  right  to  be  and  the  defendant  in  operating  it  at  that 
place  was  violating  a  criminal  law  of  the  Commonwealth. 
It,  as  all  the  authorities  hold,  the  plaintiff  was  not  required 
to  anticipate  that  the  defendant  would  violate  the  statute. 
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but  could  rest  on  the  presumption  that  he  would  obey  its 
provisions  and  not  attempt  to  pass  the  car  on  the  side  on 
which  it  was  receiving  and  discharging  passengers,  the  evi- 
dence submitted  on  the  question  of  the  plaintiff's  contribu- 
tory negligence  was  clearly  for  the  jury  and  not  for  the 
Oourt."  Lewis  vs.  Wood  and  the  authorities  there  cited 
are  conclusive  against  the  defendant's  contention.  Whether 
the  failure  of  the  plaintiff  to  look  amounted  to  negligence 
was  a  question  for  the  determination  of  the  jury  in  the  light 
of  all  the  circumstances  of  the  case. 

The  motion  for  judgment  non  obstante  veredicto  is  over- 
ruled and  judgment  is  directed  to  be  entered  on  the  verdict 
in  favor  of  the  plaintiff  upon  payment  of  the  jury  fee. 


Commonwealth   of   Pennsylvania  vs.  The  Industrial 
Cold  Storage  and  Warehouse  Companv. 

Corporations— Manujacturing— Taxation— Tax  on  Capital  Stock 
A  corporation  orsaDlsed  tor  the  piiii>oee  of  carrying  on  and  con- 
dnctlng  a  cold  Btorage  and  vuehonse  baslntsB,  and  whose  buelnMS 
as  conducted  consists  In  farnlshing  cotd  storage  space  t«  Ua  cns- 
tomen,  ia  not  a  manufacturing  corporation  and  Is  not  entitled  to 
exemptloa  from  tax  on  Ite  capital  etiock,  under  thcr  proviso  to 
SeeUon  1  ol  tiie  Act  ot  Jane  8,  1893,  P.  L.  563. 

The  ice  produced  by  a  cold  storage  company,  In  the  prpcess  of 
refrig»atli«  Its  storage  space,  la  a  mere  incident  to  its  bualneee 
and  does  not  eoustitnte  niannfacturlDg,  witbin  the  meaning  ot  liie 
Act  of  June  8,  1S93.' 

Appeal  from  settlement  for  tax  on  capital  stock.  C,  P. 
Dauphin  County,  No.  31,  Commonwealth  Docket,  1911, 

IFm.  M.  ffargest,  AssiiianI  Deputy  Attorney  General  for 
plaintiff. 

Olmitead  fS  Stamm,  for  defendant. 

KUNKEL,  P.  J.,  February  13,  1915. 

These  are  appeals  by  the  defendant  from  settlements 
made  against  it  by  the  accounting  officers  of  the  Common- 
wealth for  tax  on  its  capital  stock  for  the  years  1906,  1907 
and  19C6.  By  agreement  of  the  parties  they  have  been  con- 
solidated to  No.  31  Commonwealth  Docket,  1911,  and  sub- 
mitted to  us  for  trial  without  the  intervention  of  a  jury  pur- 
suant to  the  provisions  of  the  Act  of  April  22,  1874.  We  find 
the  facts  to  be  as  follows : 
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The  defendant  company  was  formed  and  incorporated  in 
1905,  under  the  laws  of  this  state,  "for  the  purpose  of  carry- 
ing on  and  conducting  a  cold  storage  and  warehouse  busi- 
ness." Its  building  or  plant  is  located  in  the  city  of  Phila- 
delphia and  is  equipped  with  all  the  necessary  machinery 
and  appliances  for  making  ice  and  for  producing  artificial  re- 
frigeration. It  is  engaged  in  the  business  of  supplying  to  its 
customers  cold  storage  space  in  its  building  by  means  of 
ice,  which  it  makes  by  artiticaially  freezing  water  in  cans, 
and  which  it  furnishes  for  that  purpose.  However,  during 
the  years  covered  by  these  settlements  it  made  no  ice  in  cans, 
but  supplied  its  customers  with  cold  storage  by  artificial  re- 
frigeration, which  it  produced,  as  stated  by  its  general  man- 
ager: "In  making  ice  for  refrigerating  purposes  prac- 
tically the  same  process  is  used  (the  process  referred  to 
being  that  of  making  ice  in  cans  theretofore  referred  to  in 
his  affidavit) ,  except  that  coils  of  pipe  are  placed  around 
the  sides  of  the  room  and  ammonia  or  calcium  solution  is  cir- 
culated through  the  coils  under  pressure  from  powerful  hy- 
drauhc  pumps.  A  thick  coating  of  ice  forms  on  the  coils, 
thus  exttacting  the  heat  units  from  the  atmosphere  of  the 
room  and  lowering  the  temperature  to  the  desired  point. 
Any  temperature  wanted  can  be  obtained  by  raising  or  low- 
ering the  temperature  of  the  solution  before  leaving  the 
coolers  and  increasing  or  decreasing  the  speed  of  the 
pumps."  The  defendant's  whole  capital  stock,  of  the  value 
of  $325,000,  is  invested  in  its  plant  and  business.  On  Nov- 
ember 23,  1910,  the  accourtting  officers  settled  an  account 
against  it  for  tax  on  its  capital  stock  for  the  year  1908, 
charging  it  with  the  sum  of  $1,625.  On  January  6,  191 1,  they 
settled  two  other  accounts  against  it  for  tax  on  its  capital 
stock  for  the  years  1906  and  1907,  charging  it  for  each  year 
with  the  sum  of  ,$1,625.  From  these  several  settlements  it 
duly  appealed. 

DISCUSSION. 

The  defendant  company  claims  that  it  is  a  manufacturing 
corporation  and  that  its  entire  capital  stock  is  exempt  from 
"  taxation  under  the  proviso  in  Section  1  of  the  Act  of  June  8, 
1893.  P.  L.  353.  It  puts  its  claim  upon  the  ground  that  it 
was  engaged  in  manufacturing  ice  for  use  in  carrying  on 
its  corporate  business  and  that  its  capital  was  so  employed 
in  the  years  for  which  the  taxes  are  here  charged.  The  ice 
which  it  thus  claims  to  have  manufactured  was  the  hoar 
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frost  or  ice  that  gathered  upon  the  coils  used  in  connection 
with  its  machinery  during  the  process  of  refrigeration,  and 
which  resulted  from  the  congelation  of  the  moisture  in  the 
atmosphere  in  the  room  which  it  undertook  to  make  cold. 
It  is  quite  manifest  that  this  ice  was  not  the  purposed  pro- 
duct of  the  operation,  but  was  purely  an  incidental  result 
thereof,  or  at  most  the  means  by  which  th^  defendant  ac- 
complished its  corporate  object,  its  business  is  to  furnish 
cold  storage.  It  does  this  by  artificial  refrigeration,  and  for 
■  this  purpose  it  was  incorporated.  The  operation  of  its  plant 
can  in  nowise  be  considered  carrying  on  manufacturing. 
What  it  does  with  its  appliances,  chemical  solutions  and 
machinery,  is  to  lower  the  temperature  of  the  rooms  which 
it  provides  for  the  storing  of  the  perishable  comntodities  be- 
longing to  those  with  whom  it  transacts  business.  It  is 
quite  clear  that  it  is  not  a  manufacturing  company.  It  was 
not  organized  for  manufacturing  purposes  and  therefore 
does  not  fall  within  the  class  of  corporation  to  which  the 
exemption  is  afforded.  It  is  what  is  commonly  known  as  a 
cold  storage  company.  It  was  not  engaged  in  manufactur- 
ing, nor  was  its  capital  stock  so  employed,  during  the  years 
in  question  within  the  meaning  of  the  statutory  exemption. 
CONCLUSIONS. 

We  therefore  conclude : 

1,  That  the  defendant  company  is  not  exempt  under  the 
proviso  to  Section  1  of  the  Act  of  June  8, 1893,  P,  L,  353,  from 
the  capital  stock  tax  charged  against  it  in  the  settlements 
appealed  from. 

2,  That  it  is  liable  for  the  capital  stock  tax  as  charged  in 
the  settlements. 

3    That  the  Commonwealth  is  entitled  to  recover  as  fol- 
lows: 
Capital  stock  tax  for  the  year  1906,  on  capital 

of  $325,000,  1,625.00 

Interest  from  March  6,  1911, 382.96 

Attorney  General's  commission,  5  per  cent. 100,40 

Capital  stock  tax  for  the  year  1907,  on  capital 

of  $325,000,  1,625,00 

Interest  from  March  6,  1911 382,96 

Attorney  General's  commission,  5  per  cent., 100.40. 

Capital  stock  tax  for  the  year  1908,  on  capital 

of  $325,000 , .   1.6aS.(0 

Interest  from  January  23,  1911, SfttfiOi 

Attorney  General's  commission,  5  per  cent 100,9S 

Total $6,337.30 
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for  which  sum  judgment  is  directed  to  be  entered  in  favor 
of  the  Commonwealth  and  against  the  defendant,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 


Public     Utiilities     Company     vs.      Lehigh     Navi- 
gation Electric  Company. 

Publit  Service  Companies—Right  of  Public  Service  Companies 
Organized  Prior  to  July  a6,  1913,  to  Enter  Upon  Territory  . 
Included  in  their  Charters— Public  Service  Commission — 
Jurisdiction  as  to  Public  Service  Companies  Organized  Prior 
to  July  36,  191S. 
Tbe  PaUk  Service  Uommlflsloii  caimot  prevent  a  public  Borrice 

company,  organised  prior  to  tbe  pasaage  of  tbe  Act  of  July  26,  1913, 

from   exerdalng  its   corporate   rlghta   and   franchises   lu  -territory 

Included  In  its  <Aiartar,  -because  a  similar  public  serTlce  ooiupany 

la  ftlreadr  operating  in  snch  territory. 
Tbe  Act  of  July  26,  1913,  eetabllablnK  tbe  Public  Service  Cout- 

mlsslon,  waa  not  Intended  to  prevent  competition,  bnt  to  regulate 

competition. 

Appeal   from  order  of  the  Public   Service  Commission, 

No.  75,  Commonwealth  Docket,  1914. 

E.  E.  Beidleman  and  Fox  y  Geyer  for  plaintiflF. 
Wm.  J.  Turner  and  W.  U.  Hensel  for  defendant. 

McCarrell,  J.,  February  5, 1915, 

The  record  shows  that  the  appellant  complained  that  the 
respondent  was  invading  territory  previously  occupied  and 
used  by  it  without  having  first  obtained  from  the  Commis- 
sion a  certificate  of  public  convenience. 

The  appellee  was  duly  chartered  prior  to  July  26, 1913,  as 
the  result  of  the  merger  of  a  number  of  similar  corpora- 
tions, with  express  authority  to  carry  on  its  corporate  busi- 
ness in  the  districts  and  municipalities  from  which  the 
appellant  asks  that  it  shall  be  excluded.  The  Contmission 
holds  that  it  has  no  power  to  deny  the  privilage  of  exercising 
charter  rights  duly  conferred  by  incorporation  prior  to  the 
approval  of  the  act  creating  the  Commission.  The  parties 
were  first  before  the  Public  Service  Commission  on  the 
application  of  the  Lehigh  Navigation  Electric  Company 
for  approval  of  the  mechanical  device  proposed  to  be  used 
by  it  .for  crossing  the  lines  and  wires  of  the  Public  Utilities 
Company.     It  was  then    contended  by  the  Public  Utilities 
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Company  that  as  the  evident  purpose  of  the  Lehigh  Navi- 
gation Electric  Company  was  to  reach  territory  already  oc- 
cupied by  the  Public  Utilities  Company,  the  Commission 
was  required  to  determine  whether  the  public  convenience 
would  be  promoted  by  permitting  the  Electric  Company  to 
enter  upon  the  territory  then  being  served  by  the  Utilities 
Company.  The  Commission  being  of  opinion  that  it  could  not 
properly  be  required  to  determine  this  question  upon  the  ap- 
plication then  before  it,  the  Utilities  Company  filed  the  peti- 
tion upon  which  this  proceeding  is  based.  The  prayer  of  this 
petition  is,  inter  alia,  that  the  Commission  after  hearing  shall 
"order,  decree  and  direct  that  the  said  defendant  refrain  from 
invading  or  attempting  to  invade  the  territory  already  occu- 
pied and  served  by  your  petitioner  and  from  distiirbing  and 
attempting  to  disturb  the  business  relations  already  existing 
or  about  to  be  created  between  the  members  of  the  public 
of  that  district  and  your  petitioner,  and  to  cease  and  with- 
draw all  operations  in  your  petitioner's  district  to  the  end 
that  the  true  intent,  purpose  and  effect  of  the  Act  creating 
your  Commission  be  carried  out."  Tio  this  petition  the 
respondent  demurred  for  the  following  reasons : 

"(a)  That  upon  the  face  of  the  said  petition  the  peti- 
tioner is  not  entitled  to  the  relief  claimed. 

"(b)  That  this  Commission  has  no  jurisdiction  under  the 
provisions  of  the  Act  approved  July  26,  1913,  to  grant  the  re- 
lief claimed  by  the  petitioner." 

The  petitioner,  now  the  appellant  presented  its  petition 
upon  the  theory  that  it  possessed  practically  a  monopoly 
within  the  territory  occupied  and  being  served  by  it.  Section 
12,  Article  III  of  the  act  of  July  26,  1913.  declares  that 
"Every  public  service  company  shall  be  entitled  to  the  full 
enjoyment  and  exercise  of  all  and  every  the  rights,  powers 
and  piivileges  which  it  lawfully  possesses  or  might  possess 
at  the  time  of  the  passage  of  this  .^ct,  except  as  herein  other- 
wise expressly  provided." 

The  petitioner  relies,  inter  alia,  upon  Section  2  of  .Article 
III,  which  is  as  follows :  "Upon  the  approval  of  the  Com- 
mission evidenced  by  its  certificate  of  public  covenience  first 
had  and  obtained,  and  not  otherwise,  it  shall  be  lawful  for 
any  proposed  company. 

"  (a)  To  be  incorporated,  organized  or  created ;  Provided, 
That  existing  laws  relative  to  the  incorporation,  organization 
and  creating  of  such  companies  shall  first  have  been  com- 
plied with  prior  to  the  application  to  the  Commission  for  its 
certificate  of  public  convenience. 
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"(b)  To  begin  the  exercise  of  any  right,  power,  franchise 
or  privilege  under  any  ordinance,  municipal  contract,  or 
otherwise." 

Section  II  of  Article  III  provides  that  "No  contract  or 
agreement' between  any  public  service  company  and  any 
municipal  corporation  shall  be  valid  unless  approved  by  the 
Commission :  Provided,  That  upon  notice  to  the  local 
authorities  concerned  any  pubHc  service  company  may  ap- 
ply to  the  Commission  before  the  consent  of  the  local 
authorities  has  been  obtained,  for  a  declaration  by  the  Com- 
misssion  of  the  terms  and  conditions  upon  which  it  will  grant 
its  approval  of  such  contract  or  agreement,  if  at  all." 

To  have  granted  the  prayer  of  the  petitioner  would  have 
been  to  refuse  to  the  respondent  (appellee  here)  the  full  en- 
joyment and  exercise  of  its  rights,  powers  and  privileges 
which  it  lawfully  possessed  at  the  time  of  the  passage  of  the 
Act  creating  the  Commission,  and  would  have  been  in  dis- 
regard of  Section  12,  Article  III.  To  have  held  that  the 
respondent  was  precluded  from  exercising  these  rights  io 
territory  already  occupied  by  another  public  service  com- 
pany, although  the  right  to  occupy  has  been  duly  granted 
by  charter,  would  have  created  practically  an  exclusive  mo- 
nopoly. Monopolies  are  opposed  to  the  well  settled  policy 
of  the  law,  and  are  not  looked  upon  with  favor  either  by  the 
courts  or  the  people.  As  was  stated  by  Chief  Justice  Gordon 
in  122  Pa.  175: 

"Monopolies  are  favorites  neither  with  courts  nor 
people.     They  operate  in  restraint  or  competition 
and  are  hence,  as  a  rule,  detrimental  to  the  public 
welfare,  nor  are  they  at  all  allowable  except  where 
the  resultant  advantage  is  in  favor  of  the  public ;  as, 
for  instance,  where  a  water  or  gas  company  could 
not  exist  except  as  a  monopoly." 
We  have  not  been  referred   to  any  statutory  grant  of 
exclusive  pa^ivilege  to  the  appellant,  or  to  any  of  the  cor- 
porations  which  have  been   merged  into  it.     The  Act  of 
July  26,  1913,  was  not  intended  to  prevent  competition  by 
pubhc  service  companies,  but  was  manifestly  intended  to 
regulate  competition   and  prevent  rates  being  established 
by  any  public  service  corporation  which  would  be  unfair 
or  ruinous.    The  Commission  has  authority  in  every  instance 
where  municipal  consent  is  required  to  approve  the  ordi- 
nance or  municipal  contract  evidencing  the  consent.    It  has 
power  to  fix  the  rates  charged  for  the  service  rendered  by 
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the  corporation,  and  thus  is  enabled  to  so  regulate  corporate 
charges  as  to  pievent  competition  which  would  be  harmful 
to  the  municipality  or  the  public. 

We  have  carefully  exammed  the  record  in  this  case,  and 
are  satisfied  that  the  Commission  reached  the  proper  con- 
clusion when  it  stated  that,  "It  has  no  authority  to  prevent 
the  respondent  from  entering  upon  the  territory  described 
in  its  charter,  and  thus  assuming  the  facts  alleged  in  the 
petition  of  the  complainant  to  be  true,  the  complaint  ought 
to  be  dismissed."  We  are  unable  to  see  that  any  right  of 
the  present  appellant  has  been  taken  away  by  the  conclusion 
thus  announced,  and  we  therefore  dismiss  the  appeal  now 
pending  at  the  costs  of  the  appelknt. 


Commonwealth  vs.  Imperial  Window  Glass  Co. 

foreign   Corporations—Bonus   on   capital  stock   employed  in 
Pennsylvania. 

Tbe  bonus  due  from  a  foralga  corporation  doing  tnulows  In  Pennsyli 
ranla  Is  Imposed  on  the  capital  actually  employed  wbolty  -wlQitn  the 
SUte. 

ProceedB  of  Bales  on  deposit  In  banka  and  money  dne  from  sales 
made  cannot  properly  be  conalder«d  aa  capital  employed  by  a  foreign 
corporation  within  this  State. 

A  report  by  a  foreign  corporation  to  the  aecoanting  olllcers  of  this 
State,  showing  the  actual  value  of  Ha  capital  stodc  applicable  to 
Its  bnslnees  In  this  State,  when  unconlxadlcted  by  any  teetimony 
offered  by  the  Uommonwealtb,  will  be  acc^ted  as  the  basis  of  com- 
putation of  the  bonus  due  from  such  corporation. 

Appeal  from  settlement  for  bonus  on  capital  stock,  C.  P. 
Dauphin  County,  No.  27,  Commonwealth  Docket,  1912. 

fFm.  M.  Hargest,  Second  Deputy  Attorney  General  for 
plaintiff. 

Geo.  M.  Hosack  for  defendant. 

McCarrell  J.,  March  12,  1915. 

The  defendant  is  a  corporation  of  West  Virginia,  and 
did  business  in  this  State  from  January  1,  1910  to  Novem- 
ber 14,  1910,     Its  liability  to  pay  a  bonus  is  admitted,  and 
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the  only  question  is  as  to  the  amount  of  capital  upon  which 
the  bonus  is  to  be  computed.  Trial  by  jury  has  been  duly 
waived  in  pursuance  of  the  provisions  of  the  Act  of  March 
22,  1874.  From  the  testimony  submitted  we  find  the 
following : 

STATEMENT  OF  FACTS. 

The  defen<^nt  is  a  corporation  chartered  by  the  State 
of  West  Virginia  April  14,  1909,  for  the  purpose  of  buying 
and  selling  glass  at  wholesale.  The  capital  paid  in  as  of 
November  1,  1910  was  $170,300.  The  business  done  in 
Pennsylvania,  represents  about  one-third  of  its  entire  busi- 
ness. It  made  contracts  to  take  the  entire  product  of 
several  glass  manufactories.  It  paid  therefore  partly  in 
cash  and  partly  by  notes  at  three  months  without  interest. 
The  total  amount  of  the  purchases  from  January  1,  1910 
to  November  14,  1910  was  $294,976.25,  and  the  glass  pur- 
chased was  stored  at  various  places  in  Pennsylvania  until 
sold,  the  time  of  the  storage  being  from  four  to  six  weeks. 
The  property  so  purchased  and  stored  was  constantly  vary- 
ing in  quantity  and  no  testimony  was  offered  to  show  the 
average  monthly  value  of  the  property  so  held  and  stored 
for  the  purposes  of  its  business.  The  value  of  the  furni- 
ture and  office  equipment  in  Pittsburgh  was  $3,000.  It  ap- 
pears that  four  different  settlements  were  made  for  bonus 
against  the  defendant  company.  The  first  was  September 
7,  1911  on  the  basis  of  the  employment  of  capital  in  the 
State  to  the  amount  of  $799,728,  for  a  bonus  of  $2,665.76. 
A  second  settlement  also  on  September  7,  1911,  was  made 
upon  $809,728.  for  a  bonus  of  $3,373.86.  A  third  settle- 
ment on  November  14,  1911  was  made  upon  $86,303,  for 
ten  months  of  1910  and  one-half  month  of  the  tax  year  of 
1911  for  a  bonus  of  $377.57,  This  settlement  in  express 
terms  supersedes  the  settlement  of  September  7,  1911  for 
$3,373.86.  A  fourth  settlement  was  made  November  14, 
1911  on  $427,174  for  bonus  of  $1,423.91.  This  settlement 
expressly  supersedes  the  settlement  of  September  7,  1911 
for  $2,665.76.  The  settlement  of  November  14.  1911-  for 
$1,423.91  is  the  one  filed  with  the  appeal  in  this  case.  The 
settlement  of  November  14,  1911  on  $86,303  for  $377.57 
does  not  appear  to  have  been  expressly  superseded, 
although  the  settlement  for  $1,423.91  of  the  same  date  has 
apparently  been  substituted  for  it.  A  supplemental  report 
was  filed  by  the  defendant  company  on  November  8,  1911, 
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in  which  after  giving  certain  figures  in  detail,  it  is  ex- 
pressly stated  that  the  actual  cash  value  of  property  in 
this  State  liable  for  taxation  is  $86,383.45.  The  same  state- 
ment is  contained  in  the  affidavit  of  the  secretary  offered 
in  evidence  at  the  hearing,  in  which  affidavit  it  ts  further 
stated  that  this  sum  is  "the  actual  book  value  of  the  capital 
stock  of  the  company  applicable  to  its  Pennsylvania  busi- 
ness." This  testimony  is  uncontradicted.  The  bonus  upon 
this  value  is  $287.94. 

DISCUSSION, 

The  settlement  upon  the  value  of  $427,174.42  for  bonus 
of  $1,423.91  is  the  one  appealed  from  here.  This  value,  as 
appears  from  the  supplemental  report  of  November  8,  1911, 
and  the  testimony  of  the  secretary,  is  the  total  amount  of 
the  cash  and  current  assets  for  the  year.  It  includes  the 
total  value  of  the  glass  purchased,  $294,976.25.  It  also  in- 
cludes money  received  from  sales  made  and  deposited  in 
Pennsylvania  banks  subject  to  check,  $106,656.63,  as  also 
money  due  from  sales  but  uncollected,  $22,541.54.  The 
bonus  is  imposed  by  our  statute  upon  the  capital  actually 
employed  wholly  within  the  State.  This  settlement  in- 
cludes proceeds  of  sales  on  deposit  in  banks  and  money  due 
from  sales  made.  That  these  items,  amounting  in  this 
instance  to  $129,198.17,  cannot  properly  be  considered  as 
capital  employed  within  the  State  has  been  settled  by  the 
case  of  Com.  vs.  G.  W.  Ellis  Co.  237  Pa.  328.  The  amount 
upon  which  the  bonus  is  computed  in  this  settlement  also 
includes  the  value  of  all  the  glass  purchased,  amounting  to 
$294,976.25.  The  testimony  does  not  indicate  the  dates  or 
amounts  of  the  various  purchases  made  and  stored  within 
the  State  until  sold.  It  appears,  however,  that  the  storage 
does  not  continue  for  more  than  four  to  six  weeks.  This 
amount  appears  to  be  the  aggregate  of  the  purchases  made 
by  the  defendant  company  during  the  year,  and  there  is  no 
information  as  to  the  value  of  the  property  purchased  kt  any 
particular  date.  It  has  not  been  definitely  shown  what 
amount  of  capital  was  actually  employed  wholly  within 
the  State.  It  may  be  that  the  amount  of  the  purchases 
were  about  the  same  each  month,  which  would  indicate  a 
monthly  purchase  amounting  to  $24,581,  In  the  absence 
of  testimony  offered  by  the  Commonwealth  as  to  the 
amount  of  capital  actually  employed  by  the  defendant  com- 
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pany  wholly  within  the  State,  we  look  to  the  testimony 
offered  by  the  defendant.  This  consists  of  the  supplemen- 
tal report  to  the  accounting  officers,  made  November  8, 
1911,  and  the  affidavit  of  the  secretary.  In  this  supple- 
mental report  it  is  expressly  stated  that  the  actual  cash 
value  of  property  in  the  State  liable  for  taxation  is  $86,- 
383.45.  In  the  affidavit  of  the  secretary  it  is  expressly 
stated  that  "the  actual  book  value  of  the  capital  stock  of 
the  company  applicable  to  its  Pennsylvania  business"  is 
$86,383.45.  These  statements  are  uncontradicted  by  any 
testimony  offered  in  behalf  of  the  Commonwealth,  and  are 
equivalent  to  an  admission  by  the  defendant  company  that 
this  is  the  amount  of  capital  employed  in  Pennsylvania. 
We  therefore  find  that  the  capital  actually  employed  wholly 
within  the  State  by  the  defendant  company  upon  which  it 
is  liable  for  bonus  is  $86,383.45.  The  bonus  of  one-third 
of  one  per  cent,  upon  this  sum  is  $287.94,  and  it  was  pay- 
able in  sixty  days  after  the  settlement  of  November  14, 
1911.  It  therefore  bears  interest  from  January  14,  1912. 
We  therefore  have  reached  the  following: 

CONCLUSIONS. 

1.  The  settlement  appealed  from  by  the  defendant  com- 
pany in  this  case  is  erroneous,  and  the  defendant  company 
is  not  liable  for  payment  of  the  bonus  charged  against  it 
therein. 

2.  The  defendant  company  is  liable  for  bonus  upon  its 
capital  employed  wholly  within  the  State  to  the  amount 
of  $287.94 

Interest  Jan.  14,  1912,  to  March  12,  1915,   ....        54.62 

$342.56 
Attorney    General's    commission    5%,    17.13 

Total  due  the  Commonwealth, $359.69 

For  this  sum  judgment  is  now  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant  un- 
less exceptions  be  filed  within  the  time  limited  by  taw. 
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Water  Company, 
Corporations—Taxation— Act  of  February  i8,  1S54. 
Tbe  w«rds  "capital  jiald  Is,"  as  used  in  Section  II,  of  the  Act  of 
FebruBiT  IS,  1864,  P.  L.  79,  r^atlve  to  tbe  itaxatlon  of  tbe  net 
annual  Income  at  tbe  PotUvllIe  Water  Company,  refer  to  cafdUl 
paid  In  under  tliat  Act,  not  capital  paid  In  under  a  sabeeqauit 
increase  of  capital  stock. 

Appeal  from  settlement  for  tax  on  net  income.  C,  P. 
Dauphin  County,  No,  297,  Commonwealth  Docket,  1912. 

Wm.  M.  Hargest,  Deputy  Atty.  General  for  Common weahh. 

Homer  Shoemaker  for  defendant. 

KuNKEL  P.  J.,  March  5,  1915. 

On  August  23,  1912,  the  accounting  officers  of  the  Com- 
monwealth settled  an  account  against  the  defendant  com- 
pany for  tax  on  its  net  annual  income  for  the  year  1911, 
in  which  it  was  charged  with  a  tax  of  $11,379.75  on  an  ex- 
cess of  net  income  of  $45,519.  On  October  4,  1912,  the 
defendant  company  paid  on  account  of  the  tax  $4,022.28, 
leaving  a  balance  unpaid  of  $7,357.47. 

By  the  Act  of  February  18,  1854,  P.  L.  79,  the  capital 
stock  of  the  defendant  was  exempted  from  all  taxation,  but 
it  was  provided  in  Section  II  of  that  Act :  "Whenever  the 
net  annual  income  from  the  works  of  said  company,  after 
having  repaid  the  boroughs  of  Pottsville,  Port  Carbon  and 
St,  Clair,  whatever  sums  they  may  have  respectively  ad- 
vanced to  the  said  company  to  pay  dividends  with,  as 
aforesaid,  shall  exceed  six  per  cent,  on  the  capital  paid  in, 
the  said  excess  shall  be  taxable  for  state  purposes  only,  at 
the  same  rates  as  are  now  imposed  on  the  divident^  <£. 
banks  for  said  purposes,  and  the  remainder  of  such  excess; 
may  either  be  divided  among  the  stockholders,  or  be  al- 
lowed to  accumulate  as  a  reserved  or  contingent  fund  for 
extraordinary  repairs,  or  future  enlargement  of  their  woHks^ 
as  the  said  president  and  managers  may  deem  best."  The 
defendant's  net  income  for  the  year  in  question  was  $57,519, 
By  the  Act  of  1854  it  was  authorized  to  receive  subscrip- 
tions for  eight  thousand  shares  of  stock  at  twenty-five 
dollars  per  share,  and  its  paid  in  capital  stock  under  that 
Act  was  ^00,000.  It  xepaid  the  boroughs  for .  all  the 
moneys  advanced  by  them  to  pay  dividends.    After  de- 
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ducting  a  dividend  of  six  per  cent,  on  the  $200,000  capital 
stock  from  the  net  income  the  balance  was  treated  by  the 
accounting  officers  as  the  basis  for  the  computation  of  the 
tax.  The  defendant  company  appealed  from  the  settlement, 
contending  that  the  dividend  of  six  per  cent,  to  be  deducted 
from  the  net  income  of  $57,519  should  be  calculated  on  a 
capital  stock  of  $400,000,  its  capital  stock  having  been  in- 
creased on  October  19,  1910,  to  that  amount.  The  appeal 
has  been  submitted  to  us  to  be  tried  withont  a  jury  under 
an  agreement  as  to  the  facts  Tiled  in  the  case. 

The  question  presented  is,  whether  or  not  the  dividend 
of  six  per  cent.,  which  under  the  eleventh  section  of  the  Act 
of  1854  is  to  be  deducted  from  the  net  annual  income  be- 
fore any  part  of  the  income  becomes  taxable,  is  to  be  com- 
puted on  the  capital  stock  of  $200,000  or  the  increased 
capital  stock  of  $400,000.  The  controversy  turns  upon  the 
meaning  to  be  given  to  the  words  "capital  paid  in,"  i.s 
used  in  the  section.  The  defendant  contends  that  it  should 
be  interpreted  to  mean  the  capital  paid  in,  not  only 
under  the  Act  of  1854  but  under  any  subsequent  legislative 
authority.  The  meaning  of  the  words  is  to  be  ascertained 
by  reference  to  the  other  section  of  the  .\ct  in  which  they 
are  used.  By  the  Act  the  boroughs  of  PottsviUe,  Port 
Carbon  and  St.  Clair,  to  whose  inhabitants  the  defendant 
company  contemplated  the  supply  of  water,  were  em- 
powered to  guarantee  the  payment  of  semi-annual  dividends 
of  three  per  cent,  upon  the  amount  of  capital  paid  in,  and  to 
impose  a  tax  upon  the  taxable  property  in  the  respective 
boroughs  to  meet  any  deficiency  there  mi^ht  be  in  the  net 
income  of  the  company  to  pay  the  semi-annual  dividends. 
In  Section  9,  where  provision  is  made  to  meet  such  a  de- 
ficiency, it  is  declared:  "If  it  shall  appear  •  •  •  •  • 
that  there  will  not  be  sufficient  net  income  from  the  works 
ol  the  said  company  to  pay  semi-annual  dividends  of  three 
per  cent,  on  the  amount  of  capital  paid  in  on  the  subscrip- 
tions of  stock  hereby  authorized."  Here  the  capital  paid  in 
is  expressly  stated  to  be  the  capital  paid  in  on  the  subscrip- 
tions of  stock  hereby  authorized,  that  is.  authorized  by  the 
Act.  And  by  the  proviso  in  the  same  section,  where  pro- 
vision is  made  for  payment  to  the  boroughs  of  the  excess 
of  income  over  the  dividend  of  six  per  cent,  on  the  capital 
stock  paid  in,  it  is  provided:  "That  should  the  net  annual 
income  of  the  said  company  at  any  time  exceed  the  amount 
of  six  per  cent,  on  the  capital  stock  paid  in,  such  excess 
shall  be  paid  over  to  the  said  town  council,  until  the  whole* 
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amount  advanced  by  the  said  council  as  aforesaid  to  the 
said  company  shall  have  been  repaid."  It  is  clear  that  the 
"capital  stock  paid  in,"  as  used  in  this  proviso,  means  the 
capita)  stock  paid  in  under  the  subscriptions  authorized 
by  the  Act.  If  it  were  otherwise,  the  defendant  company 
.  would  have  had  it  in  its  power  to  increase  the  capital  stock 
so  that  at  no  time  would  there  be  any  excess  of  income 
over  six  per  cent,  on  its  capital  stock.  And  in  the  second 
proviso,  the  precaution  is  taken  to  prohibit  the  company  to 
expend  any  money  for  the  enlargement  of  its  works  or  for 
any  other  purpose,  except  for  keeping  them  in  repair  or 
for  superintendence,  without  the  consent  of  the  borough, 
thus  putting  a  limitation  on  any  increase  of  the  capital 
stock  whereby  the  net  annual  income  might  be  prevented 
from  over  equalling  the  six  per  cent,  on  the  capital  paid  in. 
We  are  satisfied  that  tne  words  "capital  paid  in"  used  in 
Section  11  mean  just  what  they  mean  in  the  other  sections 
of  the  Act,  capital  paid  in  on  the  subscriptions  authorized 
by  the  Act.  This  interpretation  is  in  accord  with  the  reason- 
able presumption  that  the  Act  of  1854,  in  the  absence  of 
anything  therein  to  show  otherwise,  was  enacted  with 
reference  to  the  then  existing  conditions.  The  parts  of 
the  Act  to  which  we  have  referred  plainly  indicate  the 
legislative  intention  that  the  term  "capital  paid  in"  was  not 
to  cover  future  capital,  but  was  to  be  restricted  to  the  capital 
stock  paid  in  under  the  subscriptions  which  that  Act 
authorized. 

In  accordance  with  the  stipulation  which  the  parties  have 
filed  in  the  case,  judgment  is  directed  to  be  entered  against 
the  defendant  and  in  favor  of  the  Commonwealth  for  the 
sum  of  $7,357.47,  unless  exceptions  be  filed  within  the  time 
limited  by  law. 


Commonwealth  of  Pennsylvania  ex  relatione  Michael 
E.  Stroup,  District  Attorney,  vs.  Isaac  S.  Hoffuan, 
Samuel  S.  Miller  and  John  H.  Eby,  Commissioners 
OF  Dauphin  County. 

Constitutional  Law— Title  of  Act  of  Assembly-Title  of  Sup- 
plementary Acts— Act  of  January  2,  i8ji. 
Tbe  rule  ia  well  aettlea  tliat  the  tlUe  of  an  Act  of  Aseemblr 
must  not  only  embrace  tbe  subject  of  the  proposed  leglslatloD  tnit 
iDDst  also  express  the  same  so  fully  and  clearly  as  to  glre  noUce 
of  tbe  proposed  legislation  to  tlioee  wbo  may  be  specially  fntereeted 
therein. 
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Commoitirealtb  t».  Itate  S.  Hoffman,  et  at. 

The  deolBloDB  rriatlng  to  tbe  titles  of  Miptdeniental  leclalatlon 
do  not  d^Mrt  from  the  foregoing  rule. 

Section  E  of  tbe  Act  of  JaQuary  2,  1S71,  P.  L.  1556  Is  unconetUu- 
tional  and  rold.  Neltber  tbe  tlUe  of  the  Act  of  1871.  nor  tbe  ttUe 
»t  tfae  Act  of  1869,  to  wblcb  It  Is  «  flnpplnneiit,  glvefi  anj  notice  «t 
tbe  flobject  natter  of  section  5. 

Mandamus.  C.  P.  Dauphin  County,  No.  482,  September 
Term,  1913. 

Daniel  S.  Seitz  for  plaintiff. 
Wickertham  £if  Mettger  for  defendant. 
KuNKEL  P.  J.,  March  5,  1915. 

This  case  is  submitted  to  us  on  the  petition  for  the  writ 
of  mandamus,  the  return  thereto  and  the  demurrer  to  the 
return.  It  is  a  proceeding  to  compel  the  defendants,  the 
Commissioners  of  Dauphin  County,  to  build  bridges  over 
certain  streets  in  the  City  of  Harrisburg  crossing  Paxton 
Creek,  and  is  based  upon  Section  5  of  the  Act  of  Assembly 
of  January  2,  1871,  P.  L.  1871,  p.  1556,  entitled  "A  further 
supplement  to  the  act  incorporating  the  city  of  Harrisburg, 
in  the  county  of  Dauphin,  passed  April  9,  1869,"  which 
provides,  "That  upon  the  application  by  ordinance  duly 
approved  by  the  council  of  said  city,  setting  forth  that  a 
bridge  is  necessary  across  the  Paxton  creek,  within  the 
limits  of  said  city,  at  the  crossing  of  any  street,  the  com- 
missioners of  Dauphin  county  may  authorize  the  building 
of  the  bridge  so  required,  of  a  width  of  not  less  than  thirty 
feet,  and  of  such  other  dimensions  and  materials  as  said 
board  may  deem  most  substantial  to  ensure  safety  to  the 
traffic  of  said  city,  and  shall  repair  and  rebuild  said  bridge, 
as  other  county  bridges  are  repaired  and  rebuilt." 

Three  questions  are  presented:  (1)  That  which  relates 
to  the  repeal  of  the  section  by  subsequent  legislation ;  (2) 
that  which  relates  to  the  character  of  the  section;  and  (3) 
that  which  relates  to  its  constitutionality.  We  do  not  deem 
it  necessary  to  pass  upon  the  first  question.  Under  the 
view  we  take  of  the  controversy  it  is  not  necessary  to 
decide  whether  the  section  has  been,  as  contended  by  the 
defendants,  repealed  by  the  classification  legislation  on  the 
same  subject  enacted  since  its  passage. 

As  to  the  second  question,  docs  the  section  impose  the 
duty  on  the  defendants,  the  Commissioners  of  Dauphin 
County,  to  build  the  bridge  merely  upon  the  application  of 
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the  city  council,  setting  forth  the  necessity  therefor,  or  is 
the  building  thereof  subject  to  the  approval  of  the  com- 
missioners, as  has  always  been  the  case  in  proceedings  for 
the  building  of  county  bridges?  Act  of  June  12,  1907,  P. 
L.  523.  Youghiogheny  Bridge.  Bridge  Co.'s  Appeal,  168 
Pa.  454,  Much  may  be  said  in  favor  of  the  discretionary 
character  of  the  section,  the  language  of  which  is,  "The 
commissioners  of  Dauphin  county  may  authorize  the  build- 
ing of  the  bridg^e  so  required,"  while  the  repairing  and  re- 
building of  the  bridge  is  enjoined  upon  the  commissioners 
by  the  language,  "shall  repair  and  rebuild  said  bridge  as 
other  county  bridges  are  repaired  and  rebuilt."  The  use 
of  the  word  "may"  in  the  one  instance  and  of  the  word 
"shall"  in  the  other  instance  seems  to  indicate  that  the 
former  was  used  advisedly,  and  that  there  is  a  discretion 
vested  in  the  county  commissioners  so  far  as  the  building 
of  the  bridge  is  concerned.  That  this  should  be  so  seems 
entirely  reasonable,  as  the  commissioners  of  the  county, 
to  whom  the  administration  of  county  affairs  rs  delegated, 
would  be  in  a  much  better  position  than  any  other  authority 
to  deteimine  the  advisability  of  the  county's  undertaking 
at  the  time  the  expense  of  building  the  bridge  or  bridges 
But  be  this  as  it  may,  if  the  section  be  construed  to  be 
mandatory  and  to  require  the  commissioners  to  build  and 
pay  for  the  bridge  without  any  voice  in  the  proceeding, 
except  as  to  the  dimensions  of  the  bridge  and  the  material 
of  which  it  shall  be  built,  as  is  insisted  upon  by  the  Com- 
monwealth, the  constitutional  objection,  we  think,  is  fatal 
to  the  maintainance  of  this  proceeding.  There  is  no  notice 
given  in  the  title  of  the  Act  of  January  2,  1871,  of  the  sub- 
ject matter  contained  in  Section  5,  as  is  required  by  Article 
XI,  Section  8  of  the  Constitution  of  1838,  to  which  it  was 
subject  at  the  time  it  was  enacted,  and  by  which  it  is  pro- 
vided as  with  the  transposition  of  a  few  words  it  is  also 
provided  in  the  Constitution  of  1874,  Article  III,  Section 
3,  "No  bill  shall  be  passed  by  the  Legislature  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in 
the  title,  except  appropriation  bills."  Quinn  vs.  Cumber- 
land Co.,  !62  Pa.  55.  The  title  declares  the  Act  to  be  a 
supplement  to  the  Act  incorporating  the  City  of  Harris- 
burg,  in  the  County  of  Dauphin,  passed  April  9,  1869.  It 
gives  no  notice  that  there  is  about  to  be  imposed  upon  the 
commissioners  of  Dauphin  Coimty  the  duty  of  building 
bridges  across  Paxton  Creek,  in  the  City  of  Harrisburg,  and 
also  upon  the  county  the  burden  of  defraying  the  expenses 
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thereof.  Nor  is  there  anything  in  the  Act  passed  April  9, 
ISW,  relating  to  that  subject,  nor  in  the  original  Act  of 
March  19,  1860,  incorporating  the  City  ol  Harrisburg.  The 
rule  is  well  settled  "that  the  title  of  an  Act  must  not  only 
embrace  the  subject  of  propcsed  legislation,  but  also  ex- 
press the  same  so  clearly  and  fully  as  to  give  notice  of  the 
legislation  proposed  to  those  who  may  be  specially  in- 
terested therein.  Unless  it  does  this  it  is  useless."  "The 
decisions  relating  to  the  titles  of  supplemental  legislation 
do  not  depart  from  the  foregoing  rule.  They  can  be  sus- 
tained only  on  the  ground  that  they  give  notice  of  the  legis- 
lative purpose,  to  those  who  may  be  specially  interested, 
by  reference  to  the  original  act.  Accordingly,  in  Potts- 
town  Borough,  117  Pa.  538,  Mr.  Justice  Clark  said:  In  the 
case  of  a  supplement,  where  the  subject  of  the  original  act 
is  sufficiently  expressed  in  its  title,  and  where  the  pro- 
visions of  the  supplement  are  germane  to  the  original,  the 
true  rule  is  that  the  subject  of  the  supplement  is  covered 
by  a  title  which  contains  a  specific  reference  to  the  original 
by  its  title,  and  declares  it  to  be  a  supplement  thereto.' " 
Mt.  Joy  Boro.  vs.  I.ancaster,  &c.,  Turnpike,  182  Pa.  581. 

As  we  have  seen,  there  is  no  notice  given  in  the  title  of 
the  Act  of  January  2,  1871,  nor  in  the  title  or  the  body  of 
the  Act  of  April  9.  1869,  of  which  the  former  purports  to 
be  a  further  supplement,  that  Dauphin  County  is  to  be  com- 
pelled to  defray  the  expense  of  building  bridges  on  streets 
crossing  Paxton  Creek  within  the  limits  of  Harrisburg. 
The  section  containing  this  provisions  is  therefore  uncon- 
stitutional and  void.  So,  whether  the  section  vests  in  the 
commissioners  the  discretion  to  build  or  not  to  build  the 
bridge,  or  whether  the  section  must  be  construed  to  im- 
pose upon  them  the  absolute  obligation  to  build  the  bridge, 
in  either  event  thi.s  proceeding  cannot  be  maintained. 

Wherefore,  the  demurrer  is  overruled  and  judgment  is 
directed  to  be  entered  against  the  plaintiff  and  in  favor  of 
the  defendants. 


Howard  M.  Eldridge,  Jr.,  vs.  Thomas  E.  Kohr. 

Alderman— Appeals— Afpeals  nunc  pro  tunc. 

When  an  appeal  from  tbe  Indgment  of  an  alderman  bas  not  be^ 

filed  In  bbe  comnton  pleas  within   the  time  fixed  b?  statute,  Um 

court  will  not  allow  It  tn  be  filed,  nunc  pro  tunc,  as  n  matter  of  tn- 


^yGoo'^lc 


i9i(  DAUPHIN  COUNTY  REPORTS  159 

Howard  M.  Eidridge,  Jr.,  it.  Thomas  E.  Kohr. 
dulgence.     Sonietblug    more  tbaa    mere   hardBblp    is   neceasary  to 
itBtitj  an  extension  of  the  time  or  Its  eQulTalent,  the  allowance  of 
tbe  filing  nunc  pro  tunc. 

Rule  to  file  appeal  nunc  pro  tunc.  C.  P.  Dauphin 
County,  No,  126,  March  Term,  1915. 

James  G.  Hatz  for  rule. 

fF.  Justin  Carter  contra. 

KuNKEi.  P.  J.,  March  8,  1915. 

This  proceeding  has  been  submitted  to  us  on  the  petition 
Cor  the  rule  and  the  answer  thereto.  The  petitioner  sets 
forth  as  the  reason  for  not  filing  the  transcript  within  the 
time  hxed  by  the  statute  and  so  effectuating  his  appeal, 
that  when  he  entered  bail  for  the  appeal  the  alderman 
promised  to  prepare  the  transcript  and  send  it  to  his,  the 
petitioner's  attorney,  but  failed  to  do  so.  The  allegation 
is  denied  in  the  answer  and  no  testimony  has  been  taken 
in  support  of  it.  We  cannot  permit  the  transcript  to  be 
filed  upon  this  presentation.  It  may  well  be  questioned 
whether  the  failure  to  file  the  transcript  in  time  was  not 
due  to  the  negligence  of  the  petitioner  or  the  alderman, 
his  agent.  Neither  seemed  to  have  given  any  attention  to 
the  matter  until  after  the  time  for  filing  had  gone  by.  Be 
that  as  it  may,  the  cause  for  not  filing  the  transcript  in 
time  is  not  established  and  we  cannot  therefore  base  any 
action  upon  it. 

In  Schrenkeiser  et  al.  vs.  Kishbaugh  et  al.,  162  Pa.  45,  it 
is  said:  "Where  a  statute  fi-xes  the  time  within  which  an 
act  must  be  done,  as  for  example  an  appeal  taken,  courts 
have  no  power  to  extend  it,  or  to  allow  the  act  to  be  done 
at  a  later  day,  as  a  matter  of  indulgence.  Something  more 
than  mere  hardship  is  necessary  to  justify  an  extension  of 
time,  or  its  equivalent,  and  allowance  of  the  act  nunc  pro 
tunc."  See  also  Ward  vs.  Letzkus,  152  Pa.  318.  Relief 
may  only  be  granted  when  the  equitable  ground  upon 
wlfich  it  is  asked  has  been  clearly  established.  Newton 
vs.  Hofsomer,  5  Kulp,  420;  16  Cyc.  39. 

The  rule  to  file  the  transcript  and  to  effectuate  the  appeal 
Tiunc  pro  tunc  is  accordingly  discharged. 
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commoxwf,alth  of  pennsylvania  vs.  american  lime  & 
Stone  Company, 

Corporations— SetlUment  0/  Accounts  due  ike  Commonwealth-. 
Credit  for  overpayments 

When  a  corporation  U  Indebted  to  the  Couunonwealtb  for  bonus 
on  increase  of  capital  etoch,  which  it  hag  inadrerteutly  failed  to 
pay,  and  has  overpaid  the  Commonwealtli  on  Its  accounts  for  tax  on 
capital  slock  and  corporate  loans,  upon  aettleuent  of  the  bonus  ac- 
count, credits  for  the  over  payments  on  the  other  accounts  should 
be  allowed  as  of  the  dates  on  which  they  were  made. 

W^lle  there  Is  no  right  of  aweal  from  resettlements  made  by  the 
Board  lyt  Public  Accounts,  the  court  may  consider  the  facte  ascer- 
tained by  the  board  In  its  resettlements  against  a  corporation  and 
ai^ly  them  In  an  equitable  adjustment  of  the  amount  due  the  Com- 
monwealth from  the  corporation  on  another  acoonnt. 

Appeal  from  settlement  for  bonus  on  increase  of  capital 
stock.  C.  P.  Dauphin  County,  No.  95,  Commonwealth 
Docket  1913. 

ffm.  M.  Hargest,  Second  Deputy  Attorney  General  for 
plaintiff, 

John  W.  Jacobs  for  defendant. 

McCarrell  J,  March  6,  1915. 

This  is  an  appeal  by  the  defendant  company  from  a  settle- 
ment for  bonus  on  an  increase  of  capital  stock.  The  capital 
stock  was  increased  August  1,  1902  by  the  addition  thereto 
of  $1,199,000,  and  the  bonus  thereon  amounted  to  $3,996.67. 
The  settlement  therefor  was  not  made  until  May  7,  1913. 
In  this  settlement  interest  was  charged  on  the  bonus  from 
September  1,  1902  to  May  6,  1913.  Credit  was  given 
thereon  as  of  the  date  of  May  27,  1913  for  $5,015.82,  being 
amount  of  over-payments  made  by  the  defendant  company 
on  its  capital  stock  and  its  loan  taxes,  and  the  settlement 
thus  made  shows  a  balance  due  the  Commonwealth  of 
$1,524.80.  The  defendant  company  in  its  appeal  contends 
that  instead  of  giving  credit  for  its  over-payments  on  capital 
stock  and  loan  taxes  as  of  the  date  of  May  27,  1913,  credit 
should  have  been  given  as  of  the  date  when  the  several  over- 
payments were  made,  and  contends  that  if  credits  were  thus 
given  it  would  appear  that  all  the  bonus  and  interest  legally 
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chargeable  thereon  was  more  than  paid  by  November  28, 
1906.  Trial  by  jury  has  been  duly  waived  in  accordance 
with  the  provisions  of  the  Act  of  April  22,  1874.  Frotn  the 
testimony  submitted  we  find  the  following, 

STATEMENT  OF  FACTS 

The  defendant  company  increased  its  capital  stock  on 
August  1,  1902,  by  adding  thereto  the  sum  of  $1,199,000.  The 
bonus  chargeable  on  this  increase  is  $3,996.67.  The  settle- 
ment, however,  therefor  was  not  made  by  the  accounting 
officers  of  the  State  until  May  7,  1913.  In  this  settlement 
interest  was  charged  upon  the  amount  of  the  bonus  from 
September  1,  1902,  to  May  6,  1913.  The  over-payments 
for  tax  on  capital  stock  and  loans  credited  upon  this  settle- 
ment as  of  the  date  of  May  27,  1913,  was  for  over-payments 
made  at  various  earlier  dates  as  is  shown  by  the  re-settle- 
ments made  bv  the  Board  of  Public  Acounts  under  date  of 
April  9.  1913. "  These  re-settlements  by  the  Board  of  Public 
Accounts  were  made  in  pursuance  of  the  Act  of  April  8, 
1869,  P.  L.  19,  which  empowers  the  Auditor  General,  State 
Treasurer  and  Attorney  General  "to  revise  any  settlement 
made  with  any  person  or  body  politic  by  the  Auditor  Gen- 
eral, when  it  may  appear  from  the  accounts  in  his  office, 
or  from  other  information  in  his  possession,  that  the  same 
has  been  erroneously  or  illegally  made,  and  to  resettle  the 
same  according  to  law,  and  to  credit  or  charge,  as  the  case 
may  be,  the  amount  resulting  from  such  re-settlement  upon 
the  current  accounts  of  such  person  or  body  politic." 

The  first  resettlement  is  for  tax  on  capital  stock  for  the 
year  ended  the  first  Monday  of  November,  1902,  and  shows 
that  the  defendant  company  on  August  24,  1903,  paid  the 
Commonwealth  $1,868.75,  which  was  in  excess  of  the  capital 
stock  tax  due  by  the  company  for  the  year  1902,  $1,225.25. 

The  next  resettlement  is  for  tax  on  loans  for  the  year 
1902,  and  shows  that  on  August  24,  1903,  the  defendant 
company  paid  the  Commonwealth  $1,256.90,  which  exceeded 
the  tax  on  loans  for  the  year  by  $257.40. 

The  next  resettlement  is  for  capita!  stock  tax  for  the 
year  ended  the  first  Monday  of  November  1903,  and  shows 
that  on   February   13,   1905,  the  defendant  company  paid 
the  Commonwealth  $1,850,  or  $1,173  more  than  was  due  - 
for  tax  on  capital  stock  for  said  year. 
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The  next  resettlement  is  for  loan  tax  for  the  year  1903, 
and  shows  that  on  February  13,  1905,  the  defendant  com- 
pany paid  the  Commonwealth  $1,603.40,  or  $158.40  in  ex- 
cess of  the  tax  upon  loans  for  that  year. 

The  next  resettlement  is  for  tax  on  capital  stock  for  the 
year  ended  the  first  Monday  of  November,  1904,  and  shows 
that  on  January  29,  1906,  the  defendant  company  paid  the 
Commonwealth  $1,600,  or  $948  in  excess  of  the  capital 
stock  tax  for  the  year  1904. 

The  next  resettlement  was  for  tax  on  loans  for  the  year 

1904,  and  shows  that  on  January  29,  1906,  the  defendant 
company  paid  the  Commonwealth  $1,583.60,  or  $138.60 
more  than  the  tax  on  loans  for  the  year  1904. 

The  next  resettlement  is  for  capital  stock  tax  for  the 
year  ended  the  first  Monday  of  November,  1905,  and  shows 
that  on  November  28,  19Cfe,  the  defendant  company  paid 
the  Commonwealth  $1,650,  or  $1,010.50  more  than  was 
then  due  the  Commonwealth  for  capital  stock  tax  for  the 
year  1905. 

The  next  resettlement  is  for  tax  on  loans  for  the  year 

1905,  and  shows  that  on  November  28,  1908,  the  defendant 
company  paid  the  Commonwealth  $1,563,80,  or  $118.80  in 
excess  of  the  tax  on  loans  for  the  year  1905. 

While  these  resettlements  were  made  on  April  9,  1913, 
they  show,  as  above  stated,  the  various  dates  upon  which 
the  overpayments  were  made  and  the  dates  when  the  Com- 
tnonwealth  became  equitably  indebted  to  the  defendant 
company.  The  defendant  contends  that  credit  should  have 
been  given  for  the  several  amounts  of  these  overpayments 
as  of  the  dates  when  the  overpayments  were  made,  and 
that  it  is  inequitable  and  unjust  to  charge  interest  on  the 
bonus  from  September  1,  1902  to  May  27,  1913,  without 
giving  any  credit  for  the  money  equitably  due  the  company 
at  the  various  dates  when  the  several  overpayments  were 
made.  This  is  the  single  question  to  be  determined  on 
this  appeal. 

DISCUSSION 

The  capital  stock  of  the  defendant  company  was  in- 
creased, as  above  stated,  on  August  1,  1902,  and  by  reason 
of  this  increase  the  defendant  company  then  became  in- 
debted to  the  Commonwealth  for  the  amount  of  the  bonus, 
to  wit,  $3,396.67.    The  formal  settlement  for  this  bonus  was 
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not  made  by  the  accounting  officers  until  May  7,  1913,  and 
on  April  9,  1913,  nearly  one  month  prior  to  the  settlement 
of  the  bonus  account,  the  several  resettlements  had  been 
made  by  the  Board  of  Public  Accounts,  as  hereinbefore 
mentioned.  The  Commonwealth  earnestly  contends  that 
as  the  Board  of  Public  Accounts  made  no  mention  of  in- 
terest accumulated  upon  the  several  overpayments  made 
by  the  defendant  company  that  the  accounting  officers  were 
right  in  allowing  credit  only  for  the  aggregate  amount  of 
the  several  overpayments,  $5,015.82  as  of  the  date  of  the 
settlement  of  the  bonus  account,  and  suggests  that  this 
court  has  no  power  to  review  the  several  settlements  made, 
by  the  Board  of  Public  Accounts,  and  that  no  right  of  ap- 
peal from  these  resettlements  is  given  by  law.  We  are 
unable  to  assent  to  this  contention.  While  no  right  of 
appeal  is  given  from  resettlements  made  by  the  Board  of 
Public  Accounts  the  facts  ascertained  by  this  Board  in  its 
several  resettlements  can  certainly  be  considered.  When 
these  several  resettlements  are  examined  it  clearly  appears 
when  the  several  overpayments  were  made  and  when  by 
reason  of  the  overpayments  money  became  equitably  due 
from  the  Commonwealth  to  the  defendant  company.  From 
these  several  resettlements  the  fact  clearly  appears  that 
by  reason  of  the  overpayments  there  was  equitably  due 
from  the  Commonwealth  to  the  defendant  company  on  the 
dates  now  mentioned  the  several  amounts  of  money  here 
stated,  to  wit: 

On  August  24,  1903,  $1,482.65 

On  February  13,   1905, 1,331,40 

On  January  29,  1906, 1,086.60 

On  November  28,  1906,  1,129.30 

If  credit  is  given  for  these  several  amounts  at  the  respect- 
ive dates  above  given,  as  the  defendant  company  claims 
should  have  been  done,  then  the  bonus  with  interest  there- 
on from  September  1,  1902,  was  more  than  paid  on  Novem- 
ber 28,  1906,  as  will  appear  by  Exhibit  A,  hereto  attached. 
The  defendant  company  contends  that  it  is  equitably  en- 
titled t<?  credit  and  set  off  against  the  Commonwealth's 
claim  for  bonus  the  several  overpayments  so  made,  as  of 
the   dates   when   they   were   respectively   made.     The   ac- 
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counting  officers  of  the  Commonwealth  and  the  officers  of 
the  defendant  company  seem  to  have  permitted  the  claim 
for  bonus  to  remain  unsettled  for  many  years.  The  testi- 
mony of  Mr.  McLanahan,  Secretary  and  Treasurer  of  the 
Company,  alleges  that,  "This  bonus  was  not  paid  at  the 
time  of  the  increase  wholly  inadvertently.  Subsequently 
the  company  learned  that  its  capital  stock  and  loan  tax  ac- 
count for  the  year  1902  and  several  years  subsequent  were 
greatly  overcharged  in  error  and  filed  petitions  for  re- 
settlement." The  Act  of  March  30,  I8I1,  under  which  the 
settlement  for  bonus  was  made  expressly  provides  that  all 
"accounts  shall  be  examined  and  adjusted  by  the  Auditor 
General  according  to  law  and  equity."  At  the  dates  of  the 
several  overpayments,  as  above  given,  the  Commonwealth 
received  into  its  possession  money  belonging  to  the  defend- 
ant company  and  held  it  for  a  considerable  time  prior  to 
the  settlement  of  the  bonus  account.  An  equitable  adjust- 
ment and  settlement  of  this  bonus  account  certainly  re- 
quires that  the  money  so  received  and  held  by  the  Com- 
monwealth from  the  defendant  company  should  be  credited 
upon  the  bonus  account  as  of  the  date  when  the  money  was 
so  received  by  the  State. 

In  Commonwealth  vs.  American  Machine  Co.  2  Dauphin 
Co.  Rps.  27,  Judge  Simonton  applied  this  equitable  princi- 
ple of  tax  settlement  and  refused  to  permit  the  Common- 
wealth to  recover  a  capital  stock  tax  upon  an  increase  of 
capital  for  an  entire  year  when  the  fact  was  the  increase 
was  not  made  until  June  5th  of  that  year.  Special  reference 
is  made  to  the  power  and  duty  of  the  Auditor  General  at 
page  29  in  the  following  language : 

"But  the  Act  of  March  30.  1811,  which  confers 
upon  the  Auditor  General  and  State  Treasurer 
authority  to  settle  accounts,  such  as  the  one  now 
before  us,  requires  them  to  adjust  these  according 
to  law  and  equity;  Bank  vs.  Commonwealth.  10 
Pa.  445-6.  Equitable  principles  have  always  been 
applied  in  settling  these  tax  accounts,  and  if  they 
have  been  overlooked  by  the  accounting  depart- 
ment the  error  has  always  been  corrected  when 
the  courts  have  been  called  upon  to  do  so." 

This  same  equitable  principle  was  clearly  recognized  by 
Justice  Elkin  in  Commonwealth  vs.  Independence  Trust 
Co.  233  Pa.  92,  in  which  the  Supreme  Court  refused  to  per- 
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mit  the  collection  a  second  time  of  a  bonus  upon  capital 
stock  which  had  been  contributed  by  the  company.  The 
same  principle  was  recognized  in  the  case  of  Common- 
wealth vs.  Philadelphia  County,  157  Pa.  550,  and  the  Su- 
preme Court  prevented  the  collection  of  interest  upon 
money  not  actually  belonging  to  the  city  and  county  of 
Philadelphia.  To  compel  the  defendant  to  pay  interest 
upon  the  bonus  tax  during  the  time  when  the  Common- 
wealth held  money  which  legally  and  equitably  belonged 
to  the  defendant  company  appears  to  us  to  be  entirely  in- 
equitable. We  think  the  principles  referred  to  and  recog- 
nized in  the  cases  cited  should  have  been  observed  by  the 
accounting  ofificers  in  the  settlement  of  the  bonus  tax.  If 
these  principles  be  applied  to  the  taxes  in  this  case,  the 
defendant  company  is  justly  and  equitably  entitled  to  have 
credit  upon  its  bonus  account  for  the  overpayments  made 
by  it  on  its  capital  stock  and  loans  as  of  the  dates  when  the 
overpayments  were  respectively  made  and  the  State  had  in 
its  possession  money  equitably  due  the  company.  This 
seems  to  be  required  by  the  terms  of  the  Act  of  April  8, 
1869,  P.  L.  19,  under  which  these  resettlements  have  been 
made,  for  it  expressly  provides  that  the  amount  of  the  ascer- 
tained errors  shall  be  a  "credit  or  charge  as  the  case  may 
jjg  •  ■  •  ■  •  •  ypon  the  current  accounts  of  such 
person  or  body  politic."  It  seems  to  us  only  just  and  right 
that  credit  should  be  so  given,  and  that  the  account  for 
bonus  should  have  been  stated  and  settlement  made  in  ac- 
cordance with  exhibit  A,  hereto  attached  and  made  part 
hereof.  When  this  is  done,  it  appears  that  on  November 
28,  1906  the  bonus  and  all  interest  lawfully  accrued  thereon 
had  been  more  than  paid  on  that  date.  We  have  reached 
the  following, 

CONCLUSIONS 

1.  The  bonus  due  by  the  defendant  company  upon  the 
increase  of  its  capital  stock  made  August  1,  1902,  was  more 
than  paid  by  the  defendant  company  at  the  date  of  the 
settlement  by  the  accounting  officers  in  this  case. 

2.  At  the  date  of  said  settlement  by  the  accounting 
officers  there  was  nothing  justly  and  equitably  due  the 
Commonwealth  for  bonus  upon  the  increase  of  the  defend- 
ant's capital  stock. 

We  therefore  direct  that  judgment  be  now  entered  in 
favor  of  the  defendant  and  against  the  Commonwealth  un- 
less exceptions  be  filed  within  the  time  limited  by  law. 
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■  SCHEDULE  A 

American  Lime  and  Stone  Co. 

To  Commonwealth  of  Pennsylvania,  Dr. 

To  bonus  on  increase  of  capital  stocic, $3,996.67 

Int.  Sept.  1,  1902  to  Aug.  24,  1903 245.80 

$4,242.47 
By    overpayment    Aug.    24,    1903 

C.  S.  tax,  $1,225.25 

By   overpayment  Aug.   24,    1903 

Loan  tax 257.40  1,482.65 

$2,759.82 
Int.  Sept.  1,  1903  to  Feb.  13,  1905,  240.10 

$2,999.92 
By  overpayment    Feb.    13,    1905, 

C.  S.  tax $1,173.00 

By  overpayment    Feb.    13,    1905, 

Loan   tax,    158.40  1,331.40 

$1,668.52 
Int.  Feb.  13,  1905  to  Jan.  29,  1906 95.94 

$1,764.46 
By   overpayment  Jan.    29,    1906, 

C.  S.  Tax $948.00 

By   overpayment    Jan.    29,    1906, 

Loan  Tax,    138.60         1.086.60 

$677.86 
Int.  Jan.  29.  1906  to  Nov.  28.  1906 33.89 

$711.75 
By   overpayment   Nov.   28,    1905, 

C.  S.  Tax $1,010.50 

By  overpayment  Nov.  28,   1905, 

Loan  Tax 118.80  1,129.30 

Commonwealth  overpaid $417.45 
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Joseph  Milleisen's  Sons  vs.  Cumberland  Valley  Rail- 
road Company, 

Corporationj — Service  oj  process. 
The  SberUTs  return  to  an  alias  Bummona  In  an  acUon  of  treepau 
agadnat  s  railroad  company  showed  that  the  writ  had  been  aerred 
upon  the  station  master  of  defendant  after  It  bad  been  ascertained 
from  him  that  none  of  the  executlTe  officers  of  the  defendant  re- 
aided  in  the  count?  in  which  the  writ  Issued.  The  action  was  for 
damage  for  injury  to  personal  property.  Heli,  on  rule  to  strike  off 
aerrice,  that  the  service  was  proper. 

Rule  to  strike  off  service.     C.  P.  Dauphin  County,  No, 
472,  September  Term,  19U. 
S,  S.  Rupp  for  plaintiff. 
Charles  H.  Bergner  for  defendant. 
McCarrell,  J.,  February  5,  1915. 

An  alias  summons  in  trespass  was  issued  in  this  case 
March  26,  1913,  the  original  not  having  been  served.  The 
Sheriff  made  return  that  he  had  served  the  alias  "summons 
on  the  defendant  company  at  its  depot  or  station  in  the 
City  of  Harrisburg,  Dauphin  County,  by  handing  a  true  and 
attested  copy  of  the  within  writ  to  Clifford  O.  Kirecofe, 
its  station  master  or  agent,  the  person  for  the  time  being 
in  charge  thereof;  and  the  said  Clifford  O.  Kirecofe  was 
informed  of  the  contents  of  said  writ  it  being  ascertained 
from  him  that  none  of  the  executive  officers  of  said  com- 
pany was  resident  in  the  County  of  Dauphin."  On  April 
21,  1913,  an  appearance  was  entered  by  counsel  for  defend- 
ant de  bene  esse.  On  February  24,  1914  plaintiff's  state- 
ment was  filed,  claiming  damages  for  the  negligent  opera- 
tion by  defendant  of  one  oE  its  engines  along  its  tracks  ad- 
jacent to  plaintiffs'  lumber  yards  in  Mechanicsburg,  Pa., 
and  thereby  setting  fire  to  and  destroying  much  of  the  lum- 
ber in  said  yards.  On  March  18,  1914,  on  application  of 
defendant's  counsel,  who  had  appeared  d.  b.  e.  a  rule  was 
granted  to  show  cause  why  the  service  should  not  be  set 
aside  because  of  no  service  upon  the  proper  officer  of  de- 
fendant company,  and  because  the  action  was  for  injury 
of  real  property  not  situated  in  Dauphin  County.    On  March 


^yGoo'^lc 


i68  DAUPHIN  COUNTY  REPORTS  Vol.  iS 

Joieph  Milleisen'i  Sodi  vs.  Cumberland  Valley  Railrcad  Company. 

26,  1914,  plaintiffs  filed  their  answer,  under  oath,  to  this 
rule  to  set  aside  the  service  of  the  summons,  claiming  that 
the  rule  was  improperly  granted,  not  being  upon  any  peti- 
tion or  motion  supported  by  affidavit;  that  the  alias  sum- 
mons was  properly  served  in  accordance  with  the  provisions 
of  the  Act  of  July  9,  1901,  section  1,  a  and  e,  P.  L.  615; 
that  the  action  is  not  for  injury  to  real  estate,  and  that 
the  delay  of  nearly  a  year  in  applying  for  the  rule  until 
plaintiffs  had  filed  their  statement  and  entered  a  rule  to 
plead  made  the  special  appearance  general  and  that  the 
same  could  not  now  be  legally  withdrawn.  The  Act  of  July 
9,  1901,  referred  to  by  the  plaintiffs,  provides  in  section  1,  P. 
L.  615,  as  follows: 

"The  writ  of  summons,  the  writ  of  attachment  in  execution 
and  the  writ  of  scire  facias  .in  personal  actions  may  be 
served  by  the  Sheriff  upon  a  corporation,  a  partnership 
limited  or  a  joint  stock  company  in  the  county  where  it  is 
issued  in  any  one  of  the  following  methods: 

"(a)  By  handing  a  true  and  attested  copy  thereof  to  the 
president,  secretary,  treasurer,  cashier,  chief  clerk  or  other 
executive  officer  personally,  or, 

(Clauses  b,  c  and  d  omitted  as  not  relevant  here) 

"(e)  By  handing  a  true  and  attested  copy  thereof  at  any 
of  its  offices,  depots  or  places  of  business  to  its  agent  or 
person  for  the  time  being  in  charge  thereof,  if  upon  inquiry 
thereat  the  residence  of  one  of  said  officers  within  the  county 
is  not  ascertained  or  if  from  any  cause  attempt  to  serve  at 
the  residence  given  has  failed." 

The  alias  summons  in  this  case  appears  by  the  Sheriff's 
return  to  have  been  served  in  accordance  with  the  provisions 
of  this  Act  of  Assembly.  An  examination  of  the  state- 
ment of  plaintiffs'  cause  of  action  shows  that  the  plaintiffs 
are  claiming  damages  for  the  destruction  of  a  large  quantity 
of  lumber  in  their  lumber  yards  and  are  not  claiming  for  any 
injury  to  real  estate.  We  are  therefore  of  opinion  that  the 
service  of  process  has  been  duly  made  and  that  this  court 
has  jurisdiction  of  the  cause  of  action  as  set  forth  in  the 
plaintinffs'  statement.  The  rule  to  set  aside  service  of  sum- 
mons is  therefore  discharged  and  dismissed. 
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Commonwealth    of     Pennsylvania    vs.    The    Wilkes- 

Barre  and  Hazletos  Railroad  Company. 

Foreign  Corporations — Doing  business  in  Pennsylvania— Tax 

on  Corporate  Indebtedness. 

A  foreign  corporatiloa  tnat  merely  owns  and  holds  Che  stock  and 
bonds  ot  corporations  operating  in  Pennsylvania,  receives  the  divi- 
dends on  tbe  stock  and  the  interest  on  the  bonds,  Is  not  doing  business 
In  Pennsylvania,  within  the  meaning  of  the  Act  of  June  30,  188S,  P. 
L.  193. 

Tbe  defendant,  a  foreign  corporation  owned  and  held  stock  and 
bonds  of  corporations  operating  in  Pennsylvania.  It  assigned  them 
to  a  Ne^  York  trust  company  to  secure  an  issue  of  bonds.  Its 
treasurer  resided  in  this  State  and  its  directors'  meetings  were 
held  here.  It  had  no  otilce  for  the  transaction  ot  business  in  this 
State  and  employed  no  part  ot  Its  capital  In  this  State,  Wben  tbe 
interest  on  Us  bonds  became  due  the  money  to  pay  the  same  was 
received  from  its  underlying  corporations  and  forwarded  by  the 
treasurer  to  the  New  York  trust  company  at  which  the  Interest 
was  payable.  Held,  on  appeal  from  settlement  for  tax  on  corporate 
loans,   that  the  defendant  was  not  Ual)le. 

Appeal  from  settlement  for  tax  on  Corporate  loans.  C. 
P.  Dauphin  County  No.  97,  Commonwealth  Docket,  1913. 

Wm.  M.  Hargest,  Assistant  Deputy  Attorney  General  for 
plaintiff. 

Frank  M.  Eastman,  for  defendant. 

Kunkel,  p.  J„  March  31,  1915. 

These  are  appeals  by  the  defendant  from  settlements 
against  it  for  loans  tax  for  the  years  1901,  1902,  1903,  1904 
and  1905.  By  agreement  of  the  parties  they  have  been  con- 
solidated to  No.  97,  Commonwealth  Docket,  1913,  and  siili- 
mitted  to  ns  for  trial  without  a  jnry.  The  facts  are  as  fol- 
lows: 

facts 

The  defendant  company  was  incoi  porated  under  the  laws 
of  the  State  of  New  Jersey  and  has  its  principal  and  only 
office  in  Jersey  City,  in  that  State.  It  was  formed  for  the 
object  of  carrying  on  the  business  of  an  elfectrtc  light  com- 
pany, of  a  gas  company,  of  a  compressed  air  company,  of  a 
transportation  company  ontside  of  the  State  of  New  Jersey, 
of  a  water  company,  in  ]>iirchase  and  sell  patent  rights,  and 
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(?)  "To  hold  and  own  bonds,  mortgages,  debentures,  notes, 
shares  of  capital  stock,  securities,  obligations  and  other  evi- 
dences of  indebtedness,  of  any  public  or  municiDal  corpora- 
tfon,  or  of  the  government  of  the  United  States  or  any  State 
thereof  and  any  corporation,  association  or  company  en- 
gaged in  the  mannfacture  of  light,  heat  and  power,  by  elec- 
tricity, water,  gas,  gasoline,  fuel,  air,  or  by  any  and  every 
medium  or  means  for  said  pnrpose,  and  of  any  corporation, 
association  or  company  engaged  in  supplying  water  for  any 
and  for  every  purpose,  and  of  any  corporation,  association 
or  company  engaged  in  transporting  passengers  or  freight 
or  both,  on  land  or  water,  by  means  of  any  kind  of  power, 
and  to  receive,  collect  and  dispose  of  interest,  dividends  and 
income  derived  from  the  assets  so  acquired,  held  and  owned 
by  this  corporation,  and  tO'  sell,  acquire,  transfer,  mortgage, 
pledge  or  otherwise  dispose  of  shares  of  capital  stock  or 
other  evidences  of  indebtedness  of  any  corporation,  public 
or  private,  and  while  the  holder  of  said  stock  to  exercise 
all  rights  and  privileges  of  ownership,  including  the  right 
to  vote  thereon,  to  the  same  extent  as  a  natural  person  might 
or  could  do."  During  the  years  1901  to  1905,  inclusive,  it 
owned  practically  all  the  capital  stock  and  all  of  the  bonds 
of  the  Wilkes-Darre  and  Hazler"'n  Railway  Company  and 
of  the  Lehigh  Traction  Company,  and,  from  October  1. 
1903.  the  stock  and  bonds  of  the  Wilkes-Barre  Terminal 
Railroad  Company,  corporations  formed  and  existing  under 
the  laws  of  this  State,  which  paid  during  each  of  the  years 
mentioned  taxes  on  their  capital  stock,  loans  and  gross  re- 
ceipts. On  May  15,  1901,  it  assigned  the  bonds  and  shares 
of  stock  of  the  Wilkes-Darre  and  Hazleton  Railway  Com- 
pany and  of  the  Lehigh  Traction  Company  to  the  Guarantee 
Trust  Company  of  New  York,  in  trust  to  seciire  the  holders 
of  $2..'^00.000  of  bonds  issued  by  it.  and  on  October  1.  1903. 
it  assigned  also  the  stock  and  bonds  of  the  Wilkes-liarre 
Terminal  Railroad  Company  to  the  same  trust  company. 
to  secure  the  holders  of  additional  bonds  issued  by  it. 
These  are  the  bonds  or  indebtedness  on  account  of  which 
the  tax  is  here  sought  to  be  recovered.  By  the  terms  of  the 
transaction  trie  interest  upon  the  bonds  was  made  payable 
by  the  defendant  at  the  office  of  the  trust  company,  in  the 
City  of  New  York  and  during  the  years  in  question  the  inter- 
est was  so  paid  without  deducting  the  tax  on  that  part  of  the 
indebtedness  held  by  residents  of  this  State.  The  bonds  or 
indebtedness  outstanding  during  the  years  1901  to  1905,  in- 
clusive, were  as  follows:  in  the  year  1901.  $642,000;  in  the 
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year  1902,  $1,400,000;  in  each  of  the  years  1903,  1904  and 
1905,  $1,000,000.  One  and  eight-tenths  per  cent,  of  these 
bonds  were  held  by  residents  of  this  State  and  were  subject 
to  taxation. 

The  defendant's  operations  in  New  Jersey  were  confined 
during  the  period  covered  by  these  settlements  to  the  keep- 
ing of  an  office  in  that  State  as  required  by  law,  where  its 
stock  transfer  books  were  kept  and  the  annual  stockholders' 
meetings  were  held.  Its  only  property  physicially  present 
in  that  State  during  that  time  were  its  transfer  books.  Dur-  - 
ing  the  same  period  its  directors'  meetings  were  held  in 
this  State  and  its  bank  account  was  kept  here,  the  amount 
of  which  did  not  at  any  one  time  exceed  two  or  three  hun- 
dred dollars.  When  the  interest  became  due  upon  its  bonds 
the  moneys  to  pay  the  same  were  received  from  its  underly- 
ing companies  bj'  its  treasurer,  who  resided  in  this  State, 
and  were  immediately  forwarded  by  him  to  the  trust  com- 
pany in  New  York,  where  they  were  paid  to  the  holders  of 
the  bonds.  Many  of  the  stockholders  and  some  of  the  di- 
rectors of  the  defendant  company  are  non-residents  of  Penn- 
sylvania. The  defendant  owns  no  stock  or  bonds  of  any 
other  corporation.  It  operates  in  no  other  capacity  than  as 
the  holder  and  owner  of  the  stocks  and  bonds  of  the  Lehigh 
Traction  Company,  the  Wilkes-Barre  and  Hazleton  Railway 
Company  and  the  Wilkes-Barre  Terminal  Railroad  Com- 
pany. It  had  no  agent  or  office  for  the  transaction  of  busi- 
ness in  this  State. 

On  May  19,  1913,  the  accounting  officers  of  the  Common- 
wealth settled  accounts  against  it  for  tax  on  an  indebtedness 
of  $1,900,000  for  the  years  1901,  1902  and  1903,  charging 
it  in  each  account  with  the  sum  of  $7,512;  on  the  same  day 
they  settled  accounts  against  it  for  tax  on  an  indebtedness 
of  $3,127,000,  for  the  years  1904  and  1905,  charging  it  in 
each  account  with  the  sum  of  $12,395.46.  From  these  set- 
tlements the  defendant  duly  appealed. 

DISCUSSION 

By  the  Act  of  June  8, 1891,  P.  L.  229,  a  tax  of  four  mills  is 
imposed  upon  all  corporate  indebtedness  owned  or  held  in 
this  State.  By  section  4  of  the  Act  of  June  30,  1885,  P.  L. 
193,  the  treasurer  of  every  foreign  corporation  doing  busi- 
ness in  the  Commonwealth,  as  well  as  of  every  domestic 
corporation,  is  required  to  assess  and  collect  the  tax  by  de- 
ducting the  same  from  the  interest  paid  upon  its  corporate 
indebtedness  held  by  residents  of  this  Commonwealth.  Com. 
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VS.  Wilkes-Barre  and  Scranton  Ry.  Co.,  162  Pa.  614.  Wil- 
ful failure  or  neglect  to  perform  this  duty  renders  the  cor- 
poratiloii  itself  liable  for  the  tax.  Com.  vs.  Del.  Div.  Canal 
Co.,  123  Pa.  594;  C®m.  vs.  L.  V.  R.  R.  Co.,  129  Pa.  429; 
Com.  vs.  Phila.  and  Read.  R.  R.  Co..  150  Pa.  312;  Com. 
vs.  L.  V.  R.  R.  Co.,  186  Pa.  235.  The  defendant 
company  having  failed  to  collect  the  tax  during  the 
years  covered  by  the  settlements  appealed  from,  the  Com- 
monwealth calls  upon  it  for  payment.  It  will  be  observed 
that  the  Act  applies  only  to  such  foreign  corporations  as 
are  doing  business  in  this  State.  The  question  presented  is 
whether  under  all  the  facts  of  this  case  the  defendant  com- 
pany was  doing  business  in  this  State  within  the  meaning 
of  the  Act  of  1885.  It  denies  that  it  was  doing  business  in 
the  State  and  contends  therefore  that  it  was  not  required 
to  collect  the  tax  upon  its  loans. 

The  defendant  is  what  is  known  as  a  holding  company. 
It  owns  and  holds  the  stock  and  bonds  of  the  Lehigh  Trac- 
tion Company,  the  Wilkes-Barre  and  Hazleton  Railway 
Company  and  the  Wilkes-Barre  Terminal  Railroad  Com- 
pany. These  several  companies  are  operating  in  the  State 
of  Pennsylvania  and  are  subject  to  and  have  complied  with 
the  tax  laws  of  the  State.  Holding  the  stock  and  bonds  of 
these  companies  the  defendant  company  received  the  divi- 
dends on  the  stock  and  the  interest  on  the  bonds.  It  did 
nothing  more.  It  may  be  said  that  one  of  the  objects  for 
which  it  was  formed  was  tb  do  this  very  thing,  but  we  do 
not  think  that  this  alone  amounted  to  doing  businet's  in  the 
State;  nor  did  the  action  of  its  treasurer  in  sending  to  New 
York  its  money  to  pay  the  interest  on  its  own  indebtedness 
amount  to  doing  business.  The  phrase  "doing  business," 
as  used  in  the  revenue  legislation  of  the  State  respecting 
a  corporation,  has  been  held  to  be  equivalent  to  the  term  in- 
vesting its  capital  or  property  in  this  State  or  using  its 
property  in  the  State  in  furtherance  of  its  corporate  pur- 
poses. Com.  vs.  Standard  Oil  Co.,  101  Pa.  132;  Com.  vs. 
Telephone  Co.,  129  Pa.  217.  And  on  the  meaning  of  the 
term  "doing  business"  in  the  Act  of  April  22,  ,1874,  P.  L. 
108,  which  provides.  "Xo  foreign  corporation  shall  do  any 
business  in  this  Commonwealth"  until  it  shall  have  estab- 
lished an  office  and  appointed  an  agent  for  the  transaction 
of  its  business  here,  it  was  said  in  Pavilion  Co.  vs.  Hamilton, 
15  Pa.  Super.  Ct.  389,  "The  tests  of  the  application  of  the 
Act  of  1874,  as  shown  by  previous  adjudications  in  Pennsyl- 
vania, are  whether  the  foreign  corporation  shall  have  an 
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agent  in  the  State  of  Pennsylvania ;  or  shall  have  offices 
for  the  general  condnct  of  its  business  in  the  State;  or  shall 
conduct  its  corporate  business  in  the  State;  or  shall  have  a 
part  of  its  capital  invested  in  the  State."  It  does  not  ap- 
pear that  the  defendant  used  any  of  its  property  in  the  State 
or  invested  any  of  its  capital  here,  nor  did  it  have  an  agent 
or  an  office  for  the  transaction  of  its  business  in  this  State. 
Owning  and  holding  the  stock  and  bonds  of  the  three  cor- 
porations and  receiving  the  dividends  on  the  stock  and  in- 
terest on  the  bonds,  cannot  be  viewed  as  doing  business 
within  the  meaning  of  the  term  as  used  in  the  Act  of  1885. 
But  if  it  should  be  held  that  this  was  doing  business,  then, 
as  the  stocks  and  bonds  were  of  that  kind  of  personal  prop- 
erty whose  location  or  situs  was  the  domicile  of  the  defend- 
ant and  the  defendant's  domicile  was  the  State  of  New  Jer- 
sey, that  which  is  claimed  to  have  amounted  to  doing  busi- 
ness was  not  done  in  this  State  but  in  the  latter  State.  Com- 
vs.  Curtis  Pub.  Co.,  23/  Pa.  333.  Nor  did  the  fact  that  the 
treasurer  resided  in  this  State  and  acted  as  such  here,  or 
that  the  directors  held  their  meetings  here,  constitute,  with- 
out more,  the  doing  of  business  by  the  defendant  in  this 
State,  so  as  to  subject  it  to  the  duty  of  assessing  and  col- 
lecting the  tax  on  its  loans. 

CONCLUSIONS. 

We  therefore  conclude : 

1.  That  the  defendant  company  was  not  doing  business 
in  this  State  within  the  meaning  of  section  4  of  the  Act  of 
June  30,  1885. 

2  That  section  4  of  the  Act  of  June  30,  1885,  did  not  ap- 
ply to  the  treasurer  of  the  defendant  company. 

3.  That  the  defendant  company  is  not  liable  for  the  tax 
on  its  bonded  indebtedness  charged  in  the  settlements  ap- 
pealed from. 

4.  That  the  defendant  is  entitled  to  judgment. 
Wherefore,  judgment  is  directed  to  be  entered  against 

the  Commonwealth  and  in  favor  of  the  defendant,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 
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COMMOXWEALTH  OF  PeN'NSYLVAMIA  VS.  ThE  WESTINCHOUSE 

Air-Brake  Company. 

Corporations— Tax  on  Capital  Stock—Manufacturing  Corpora- 
tions—Exemption  from  Taxation. 

A  PennajlvaiUa  corporation  is  not  taxaible  on  that  part  of  Its 
corporate  ^tock  represented  by  shares  ot  stock  held  toj  it  In  other 
eorpoi'ations  doing  businesa  in  Pennsylvania  and  liable  to  tax  on 
capital  stock  or  relieved  therefrom. 

Sbarea  of  stock  owned  by. a  Pennsylvania  corporation  are  only 
relieved  from  taxation,  when  tbe  capital  stock  represented  by  the 
ataares  Is  taxed. 

Tbe  double  taxation  referred  to  in  Com.  vs.  Fall  Brook  Coal  Co. 
15li  Pa.  JsK.  and  other  decisions  under  taxing  statutes,  Is  that 
wblch  results  from  taxation  twice  by  the  same  taxing  power  of 
what  Is  regarded  as  tbe  same  subject  of  taxation. 

Tbe  capital  stock  of  a  Pennsylvania  corporation,  which  Is  repre- 
sented by  shares  ot  stock  of  corporations  which  are  not  doing  business 
In  this  state  and  whose  capital  stock  Is  not  taxable  here.  Is  taxable. 

Tbe  tax  on  capital  stock  Is  a  property  tax  and  capital  stock  rep- 
resented by  tangible  property  permanently  located  ontslde  thia 
state  cannot  be  taxed  here. 

Id  conatrulug  and  applying  taxing  statutes,  the  courts  have  al- 
ways looked  at  tbe  real  nature  of  tbe  transaction  and  applied  the 
statutes  to  the  substance  and  facUa  of  each  case. 

A  Pennsylvania  corporation,  which  owns  the  entire  capital  stock 
of  a  foreign  corporation  or  of  a  foreign  company  limited,  4s  the  real 
owner  of  the  plant  and  property  of  such  foreign  corporation  or  com- 
pany. 

Tbe  capital  stock  of  a  Pennsylvania  corporation  represented  by 
Ub  ownership  of  the  plants  and  properties  of  a  foreign  corporation 
or  of  a  foreign  company  limited,  by  means  of  the  ownership  of  the 
entire  capital  stock  ot  such  corporation  or  company,  la  not  taxable 
in  this  state. 

I'he  capital  stock  ot  a  Pennsylvania  manufacturing  corporation 
represented  by  Its  Investments  In  the  capital  stock  of  foreign  cor- 
porations, made  for  the  purpose  of  enhancing  lU  manufacturing 
business,  is  not  exempt  from  taxation.  The  exemption  aflowed 
manufacturing  coi-porations  Is  on  so  much  of  their  capital  stock  es 
Is  actually  and  exclusively  employed  In  carrying  on  mannfacturing 
in  this  state. 

Appeal  from  settlement  for  tax  on  capital  stock.  C.  P. 
Dauphin  County.  No.  561,  Commonwealth  Docket  1909.   . 
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Commonwealth  of  Penmylvania  vb.  The  Wutinghouie  Air  Br«be  Co. 

ffm.  M,  Hargest,  Second  Deputy  Attorney  General  for 
plaintiff. 

Olmsted  y  Stamm  for  defendant. 

KuNKEL,  P.  J.  April  7,  1915. 

This  is  an  appeal  by  the  defendant  company  from  the 
settlement  of  an  account  against  it  for  tax  on  its  capital 
stock  for  the  year  1908.  It  has  been  submitted  to  us  for  trial 
without  a  jury.     We  find  the  facts  to  be  as  follows; 

FACTS 

1.  The  defendant  company  is  a  corporation  of  this  state 
incorporated  for  the  purpose  of  taking  and  holding  patents 
granted  by  the  United  States  covering  what  is  known  as  the 
Westinghouse  air-brake  and  the  manufacture  and  sale  of 
the  brakes  as  covered  by  the  patents.  It  has  never  engaged 
in  any  business  other  than  the  manufacture  of  the  brakes 
and  was  engaged  in  that  business  during  the  tax  year  1908. 
Its  general  office  and  place  of  business  is  in  the  City  of 
Pittsburgh,  this  state,  and  the  manufacturing  was  carried 
on  in  its  plant  in  Allegheny  County  near  that  city. 

2.  On  June  18,  1909,  the  accounting  officers  of  the  Com- 
monwealth settled  an  account  against  it  for  tax  on  its  capital 
stock  for  the  year  ending  the  first  Monday  of  November, 
1908,  charging  it  with  a  tax  of  $29,353.08  on  $5,870,617  of  its 
capital  stock.  From  this  settlement  the  defendant,  having 
paid  $8,000  on  account,  duly  appealed, 

3.  The  capital  stock  on  which  the  tax  was  charged  was 
made  up  of  the  following  items : 

Interests  in  Westinghouse  Brake  Com- 
pany, Limited,  erf  London,  England, $983,484  19 

Interests  in  the  Canadian  Westinghouse, 
Company,  Limited,  of  Canada 1,065,500  00 

Balance  due  company  on  houses  sold  to 
employes,    34,449  56 

Dwelling  houses  owned  by  company,  . . .  571,948  80 

Other  real  estate  not  covered  by  manu- 
facturing plant,  103,051  20 

Stocks  and  bonds  of  railroad  and  other 
companies,    3,112,184  89 

Total,  $5,870,617  64 
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The  stocks  and  bonds  of  railroad  and  otlier  companies  and 

their  vahies  referred  to  were  as  follows: 

Westinghouse  Machine  Co.,  stock $30,000  00 

W'estinghouse  Air  Brake  Co..  stock 272,550  00 

Westinghouse  Elec.  &  Mfg.     Co..  stock.  20,000  00 
British  Westinghouse  Elect.  &  Mfg.  Co,. 

stock 165,082  26 

Union  Switch  &  Signal  Co.,  stock 6,935  30 

Heintz  Heating  System,  stock 38.800  03 

International  Construction  Co.,  stock,    . .  220,000  00 

Nernst  Lamp  Co,,  bonds,   351,975  00 

Mexican  Car  &  Foundry  Co.,  bonds 25,000  OO 

Allegheny  County  Light  Co.,  bonds 1,000  00 

Lackawanna  &  Wyoming  Val.  R.  T.  Co., 

bonds 7,200  00 

National  Brake  &  Electric  Co..  bonds.  . . .  480,000  00 

National  Brake  &  Electric  Co.,  stock 500,000  00 

Societe    Anonj'me    Westinghouse,    Paris, 

stock 555,010  00 

Westinghouse     Companv,     Ltd.,     Russia, 

stock .' 270,030  60 

Westinghouse  Traction  Brake  Co..  stock,  100,000  00 
Westinghouse  Auto.  Air  &  Steam  Coupler 

Co..  stock 65.000  00 

Sundry  items 3.601  00 

Total $3,112.183  89 

The  values  of  these  stocks  and  bonds  were  at  first  re- 
turned by  the  defendant  to  the  Auditor  General  as  above 
stated,  but  different  values  have  since  been  shown  by  the 
affidavit  of  the  defendant's  vice-president  with  respect  to 
some,  a.s  follows : 

British    Westinghouse    Electric    &    Mfg. 

Co..  stock $10,000  00 

Nernst  Lamp  Company,  bonds 288.800  00 

Mexican  Car  &  Foundry  Company,  bonds.  10.000  00 

.■\llegheny  County  Light  Company,  bonds,  4.000  00 

Lackawanna  &  Wyoming  Val.  R.  T.  Co., 

bonds 4.000  00 

Societe    Anonyme    Westinghouse.    Paris, 

stock 250.000  00 

Westinghouse     Companv.     Ltd..     Russia, 

stock .' 70.000  00 

Westinghouse  Auto,  Air  &  Steam,  Coupler 

Co.,  stock 5.000  00 
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These  latter  values  we  have  adopted  for  the  purposes  of 
this  case. 

4.  The  defendant's  investment  of  the  value  of  $1,065,500 
in  the  Canadian  Westinghouse  Company,  Limited,  of  Can- 
ada, was  made  under  the  following  circumstances:  The  de- 
fendant for  many  years  sold  in  the  Dominion  of  Canada 
brakes  manufactured  at  its  factory  in  Pittsburgh,  but  owing 
to  the  tariff  policy  adopted  by  the  Canadian  government  it 
became  necessary  to  transfer  the  manufacture  of  a  part  of  the 
brake  equipment  to  Canada  in  order  to  avoid  the  loss  of  the 
business.  It.  therefore,  established  a  plant  at  Hamilton, 
Ontario,  and  in  compliance  with  the  laws  of  Canada  formed 
an  organization  kmown  as  the  Canadian  Westinghouse 
Company,  Limited.  It  owns  the  entire  capital  stock  of  that 
company.  By  this  expedient  it  has  been  possible  to  main- 
tain its  business  in  Canada  and  secure  the  sale  and  use  of 
a  very  considerable  quantity  of  the  brake  apparatus  manu- 
factured in  Pennsylvania  that  would  otherwise  have  been 
manufactured  elsewhere. 

5.  The  Westinghouse  Machine  Company,  in  which  the 
defendant  holds  stock  to  the  value  of  $30,000,  the  Westing- 
house Air-Brake  Company,  in  which  the  defendant  holds 
stock  to  the  value  of  $272,550,  the  Westinghouse  Electric 
and  Manufacturing  Company,  in  which  the  defendant  holds 
stock  to  the  value  of  $20,000.  the  Westinghouse  Traction 
Brake  Company,  in  which  the  defendant  holds  stock  to  the 
value  of  $100,000.  and  the  Union  Switch  and  Signal  Com- 
pany,  in  which  the  defendant  holds  stock  to  the  value  of 
$6,935,  are  corporations  doing  business  in  this  state  and  are 
liable  to  the  capital  stock  tax  or  have  been  relieved  there- 
from. It  is  not  claimed  that  the  other  companies  whose 
stocks  the  defendant  holds  are  liable  to  or  relieved  from 
the  capital  stock  tax  under  the  statuate. 

6.  The  shares  of  stock  of  the  International  Construction 
Company  owned  and  held  by  the  defendant  were  acquired 
by  it  in  order  to  enable  it  to  secure  from  that  company  the 
contract  for  brakes  and  draft  gear  material  for  use  on  the 
railroads  which  it  was  building. 

7.  The  bonds  of  the  value  of  $25,000  of  the  Mexican 
Car  and  Foundry  Company  owned  and  held  by  the  defend- 
ant company -were  taken  by  it  for  the  purpose  of  securing 
contracts  for  the  sale  of  its  manufactured  products  in 
Mexico. 
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8.  The  Stock  of  the  National  Brake  and  Electric  Com- 
pany of  the  value  of  $500,000  and  the  bonds  of  that  com- 
pany of  the  value  of  $480,000  were  acquired  by  the  defend- 
ant company  under  the  iollowing  circumstances:  tPhe 
National  Brake  and  Electric  Company  was  a  corporation 
organized  under  the  laws  of  Wisconsin  and  owning  a  plant 
in  Milwaukee.  About  the  year  1905  its  property  was  sold 
at  receiver's  sale  and  purchased  by  or  on  account  of  the 
defendant,  which  caused  a  new  company  to  be  organized 
under  the  laws  of  Wisconsin  to  hold  the  property.  The 
defendant  owns  all  the  stock  and  all  the  bonds,  and  the 
plant  is  used  for  the  manufacture  of  air-brakes  for  street 
cars.  The  $980,000  represents  the  purchase  by  the  defend- 
ant of  the  manufacturing  plant.  This  property  is  taxed  and 
all  taxes  paid  thereon  in  the  State  of  Wisconsin  and  the 
burden  falls  directly  or  indirectly,  upon  the  defendant  com- 
pany. 

9.  The  defendant  concedes  its  liability  on  so  much  of 
its  capita]  stock  represented  by 

Balance  due  company  on  houses  sold  to 

employes,   .' $34,449  56 

Dwelling  houses  owned  by  company,    . .  571,948  80 

Other  real  estate  not  covered  by  manu- 
facturing plant 103,051  20 

Nernst  Lamp  Company,  bonds,   288,800  00 

Allegheny  Light  Company  and  Lacka- 
wanna &  Wyoming  Val.  R.  T.  Co.,  bonds,  4,000  00 

Sundry  Items 3,601  00 

DISCUSSION 

1.  It  is  manifest  that  the  defendant  company  is  not  liable 
for  tax  on  that  part  of  its  capital  stock  represented  by  the 
shares  of  stock  held  by  it  in  other  corporations  doing  busi- 
ness in  Pennsylvania  and  liable  to  the  capital  stock  tax  or 
relieved  therefrom.  These  aggregate  $429,485,  which 
amount  must  be  deducted  from  the  total  capital  stock  upon 
which  the  tax  has  been  computed  and  charged  in  the  settle- 
ment. Act  of  June  8,  1891,  P.  L.  229;  Com.  vs.  Fall  Brook 
Coal  Co.,  156  Pa.  488;  Com.  vs.  Lehigh  C,  &  N.  Co.,  162 
Pa.  603;  Com.  vs.  U.  G.  I.  Co.,  162  Pa.  602. 

2,  We  are  not  prepared  to  adopt  the  contention  of  the 
defendant  that  that  part  of  its  capital  stock  represented  by 
shares  of  stock  in  the  several  corporations,  whose  property 
is  not  in  the  state  or  which  are  not  doing  business  here,  is 
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not  taxable.  It  is  quite  true  in  Com.  vs.  Fall  Brook  Coal 
Co.,  156  Pa.  488,  Com.  vs.  Lehigh  C.  &  N.  Co,,  162  Pa.  603, 
and  in  Com.  vs.  U.  G.  I.  Co.,  162  Pa.  602,  it  was  said  that 
there  was  no  distinction  to  be  made  between  capital  stock 
and  shares  of  capital  stock,  and  that  the  taxation  of  the 
one  was  the  taxation  of  the  other.  That,  however,  was 
only  one  of  the  reasons  on  which  the  decisions  in  those 
cases  rested.  They  were  placed  also  upon  the  provision  of 
the  taxing  statutes  which  expressly  excepted  from  taxation 
the  shares  of  stock  of  corporations  liable  to  the  capital 
stock  tax  or  exempted  therefrom.  Act  of  June  1,  1889;  Act 
of  June.8,  1891,  P.  L.  229.  It  was  clear  from  the  provision 
in  the  statutes  that  there  was  no  intention  to  impose  a  tax 
on  both  the  capital  stock  and  the  shares  of  which  it  was 
composed,  bnt  the  exact  contrary  appeared.  We  would  be 
carrying  the  conclusion  there  reached  far  beyond  what  we 
think  the  court  ever  intended  it  should  be  carried,  if  we  were 
to  hold  the  shares  of  capital  stock  owned  by  a  Pennsylvania 
corporation  in  other  corporations  not  doing  business. in  the 
state,  and  whose  capital  stock  is  not  taxable  in  this  state, 
to  be  exempt  from  taxation.  In  speaking  of  the  scheme 
under  the  statute  for  the  taxation  of  stocks,  Williams,  J., 
in  Com.  vs.  Fall  Brook  Coal  Co.,  supra,  said :  "This  scheme 
includes  every  share  of  the  stock  in  corporations  created 
by,  or  doing  business  in,  this  state,  wherever  it  may  be 
owned,  by  imposing  the  tax  on  the  corporation.  It  in- 
cludes every  share  of  stock  in  corporation  which  the  state 
cannot  reach  that  may  be  held  by  any  taxpayer  by  requir- 
ing him  to  disclose  his  ownership,  and  then  assessing  the 
shares  he  holds  directly  to  him."  Thus  the  shares  of  stock 
are  only  relieved  from  taxation  when  the  capital  stock  it- 
self is  taxed.  The  double  taxation  referred  to  in  the  Fall 
Brook  and  other  cases  was  that  which  would  have  resulted 
from  the  taxation  twice  by  the  same  taxing,  power  of  what 
was  regarded  as  the  same  subject.  The  case  presented 
by  this  appeal  is  quite  different.  The  subject  of  the  tax 
here  is  the  capital  stock  of  the  defendant  company.  Its 
capital  stock  is  represented  by  the  shares  of  stock  which  it- 
holds  in  other  corporations  outside  of  this  state.  Those 
shares  are  taxable  in  this  state,  but  the  capital  stock  which 
they  compose  is  not  in  this  state  and  not  subject  to  the 
taxing  jurisdiction  of  this  state.  The  statutory  exception, 
therefore,  does  not  apply.  We  arc  of  opinion  that  the 
capital  stock  which  is  represented  by  shares  of  stock  in  the 
corporations  which  were  not  doing  business  in  this  state. 
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and  whose  capital  stock  was  not  liable  to  taxation  here,  is 
taxable.  The  conclusion  reached  in  Com.  vs.  American 
Water  Works  and  Guarantee  Co.,  2  Dau.  Co.  Rep.  212, 
although  supporting  the  defendant's  contention,  could  just 
as  well  have  rested  on  the  well  recognized  doctrine  declared 
in  Com.  vs.  Curtis  Pub.  Co.,  237  Pa.  333. 

3.  The  defendant  contends  that  it  is  the  real  owner  of 
the  Wisconsin  and  Canadian  companies;  that  having  pur- 
chased the  manufacturing  plant  in  Wisconsin  at  a  receiver's 
sale  it  became  the  owner,  and  that  it  was  not  any  the  less 
the  owner  because  it  erected  a  corporation  under  the  name 
of  the  National  Brake  and  Electric  Company  and  holds 
the  property  by  means  of  the  stock  in  that  company.  It 
argnes  that  having  thus  become  the  owner  of  property 
located  permanently  out  of  the  state,  such  property  is  not 
subject  to  taxation  here,  and,  if  not,  its  value  must  be  de- 
ducted from  the  aggregate  capital  stock  upon  which  the 
tax  has  been  charged  in  this  settlement.  The  same  con- 
tention is  made  with  respect  to  the  Canadian  Westinghouse 
Company,  Limited.  The  defendant  established  a  plant  at 
Hamilton,  Ontario,  and  formed  an  organization  known  as 
the  Canadian  Westinghouse  Company.  Limited,  for  the  pur- 
pose of  maintaining  its  business  in  Canada.  It  holds  the 
plant  through  the  medium  of  the  stock  in  that  company.  It 
thereby  became  none  the  less  the  real  owner  of  the  plant. 
It  owns  the  plant  and  the  evidence  of  its  ownership  is  the 
shares  of  stock  which  it  holds  in  that  corporation. 

It  must  be  conceded  that  the  capital  stock  tax  is  a  prop- 
erty tax  and  that  the  capital  stock  represented  by  tangible 
property  permanently  located  outside  the  state  cannot  be 
taxed  here.  Com,  vs.  American  Dredging  Co.  122  Pa.  386; 
Com.  vs.  Penna.  Coal  Co.,  41  Leg.  Int,  125;  Com.  vs.  West- 
inghouse Mfg„  Co.,  151  Pa,  265.  If  the  title  to  the  plant  and 
property  in  Wisconsin  and  in  Ontario  were  evidenced  by  a 
deed  or  a  bill  of  sale  they  would  not  be  taxable  in  this 
state  and  the  capital  stock  represented  by  them  would  not 
be  taxable  here.  Does  the  fact  that  the  title  and  ownership 
of  the  properties  thus  evidenced  by  the  capital  stock  in  the 
corporations  erected  as  a  means  by  which  to  hold  and  oper- 
ate the  properties  constitute  the  defendant  any  the  less  the 
owner  of  property  outside  of  the  state?  The  like  anestjon 
arose  before  this  Court  in  Com.  vs.  Lehigh  Vallev  Railroad 
Company.  3  Dau.  Co.  Rep.  309.  There  the  Lehigh  Valley 
Railroad  Company,  a  Pennsylvania  corporation,  constructed 
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and  equipped  a  railroad  in  \evv  Jersey  with  its  own  money 
and  for  its  own  business  purposes  in  the  name  of  a  cor- 
poration chartered  under  the  laws  of  that  state.  It  thus 
acquired  all  the  capital  stock  of  the  New  Jersey  Company. 
Judge  Simonton  held  in  that  case  that  the  Lehigh  \'alley 
Railroad  Company's  ownership  of  tne  stock  of  the  Xew 
Jersey  Company,  was  the  ownership  of  property  in  New 
Jersey,  and  that  it  could  not  be  taxed  in  this  state  with 
respect  to  that  portion  of  its  property.  In  the  course  of  his 
opinion  he  said:  "The  natural  legal  inference  from  these 
facts  would  undoubtedly  be  that  defendant  was  the  real 
owner  of  the  road,  notwithstanding  the  use  of  the  name  cf 
the  Easton  and  Amboy  Company  in  constructing  it,  and  if 
this  company  and  defendant  were  contending  for  the  owner- 
ship, we  should  have  no  difficuity  in  looking  beneath  the 
form  of  the  transaction  to  the  substance  and  determining 
in  favor  of  the  latter.  If  this  be  so,  then,  unless  there  be 
something  in  the  nature  of  the  case  now  before  us  which 
forbids  us  to  look  at  the  substance  and  requires  us  to  judge 
from  the  form  alone,  we  must  come  to  the  same  conclusion. 
But  there  is  manifestly  nothing  which  thus  restricts  our 
view.  The  courts  have  always,  in  construing  and  applying 
these  taxing  acts,  looked  at  the  real  nature  of  the  trans- 
action and  applied  them  to  the  real  substance  and  facts  of 
each  case.  This  has  been  so  often  said  and  illustrated,  that 
we  now  content  ourselves  with  referring  to  Com.  vs.  Pitts- 
burgh, Fort  Wayne  and  Chicago  Railway  Co.,  74  Fa.  83. 
and  Com.  vs.  Erie  and  Pittsburgh  Railroad  Co.,  74  Pa.  94, 
and  the  cases  there  cited,  as  examples  of  the  manner  in 
which  it  has  been  done."  Applying  what  was  said  in  that 
case  to  the  present  one  and  looking  through  the  form  to  the 
substance,  we  conclude  that  the  capital  stock  of  the  defend- 
ant company  represented  by  its  ownership  of  the  plants 
and  properties  in  Wisconsin  and  Canada  is  not  taxable  in 
this  state. 

4.  The  investment  of  the  defendant  company  in  the 
stock  of  the  International  Construction  Company  and  in 
the  bonds  of  the  Mexican  Car  and  Foundry  Company  it  is 
contended  is  not  taxable,  because  both  of  these  investments 
were  made  with  a  view  of  aiding  and  enhancing  the  defend- 
ant's manufacturing  business;  in  the  one  case  to  secure 
contracts  for  brakes  and  draft  gear  material  for  use  on  a 
railroad  which  the  Construction  Company  was  construct- 
ing, and  in  the  other  case  for  the  purpose  of  securing  con- 
tracts for  the  sale  of  defendant's  manufactured  products  in 
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Mexico,  We  do  not  think  these  are  sufficient  reasons  for 
holding  that  the  defendant's  capital  stock  represented  by 
those  securities  is  not  taxable.  The  exemption  allowed  to 
manufacturing  corporations  is  to  so  much  of  their  capital 
stock  as  is  actually  and  exclusively  employed  in  manufact- 
uring in  this  state.  It  is  sufficient  to  say  of  these  invest- 
ments that  they  do  not  represent  capital  stock  employed 
in  carrying  on  manufacturing  in  this  state. 

CONCLUSION 

We  therefore  conclude: 

That  the  Commonwrealth  is  entitled  to  recover  as  follows : 

Value  of  capital  stock  as 
set   forth   in   the   settlement,  $5,870,617  64 

Deduct  the  value  of  securi- 
ties Or  stocks  of  corporations 
doing  business  in  Pennsyl- 
vania and  liable  to  the  capi- 
tal    stock    tax     or    relieved 

therefrom,    $429,485  00 

Brought  forward $429,485  00    $5,870,617  64 

Deduct  the  value  of  the 
stock  and  bonds  of  the  Nat- 
ional Brake  and  Electric 
Company,  980.000  00 

Deduct  the  value  of  the 
investment  in  the  Canadian 
WestSnghouse  Company, 
Limited,  of  Canada 1,065,500  00 

Deduct  the  aggregate  of 
difference  in  the  values  of 
the  stock  and  bonds  of  the 
British  Westinghouse  Elec- 
tric and  Manufacturing  Com- 
pany, the  Nernst  Lamp  Com- 
pany, the  Mexican  Car  and 
Foundry  Company,  the 
Allegheny  County  Light 
Company,  the  Lackawanna 
and  Wyoming  Valley  R.  T. 
Company,  the  Societe  An- 
onyme  Westinghouse,  Paris, 
the  Westinghouse  Company, 
Limited,     Russia,     and     the 
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Westinghouse  Auto.  Air  and 
Steam  Coupler  Company,  as 
at  first  reported  and  after- 
wards found 802,497  86      3,27/,482  86 

$2,593,134  78 

Tax  at  the  rate  of  five  mills, $12,965  67 

Paid  on  account,   8,000  00 

Balance  due,   $4,965  67 

Interest,    1,564  18 

Attorney   General's   commission,   five   per 

cent 326  49 

Total,    $6,856  34 

for  which  amount  judgment  is  directed  to  be  entered  in 
favor  of  the  Commonwealth  and  against  the  defendant  un- 
less exceptions  be  filed  according  to  law. 


Frank  D.  Geer  vs.  Caubria  Inclined  Plane  Company. 

Inclined  Plane  Companies— Rates— Discrimination— "Up"  and 
"Dotvn"   Trips. 

Tbe  Complainant  alleged  that  tbe  rates  charged  by  the  Respondent 
were  unjuat  and  dUscrtmlDatory  In  certain  specific  instances;  that 
tbe  faculties  were  inadequate;  and  that  the  service  of  tbe  company 
was  Insnfflclent 

Held  :  That  tbe  practice  ol  tbe  Respondent  in  charKing  a  higher 
rate  for  an  "up"  than  for  a  "down"  trip  Is  reasonable  and  lawful. 

Tbe  Commi^lon  ordered  certain  improvements  and  changes  in 
tbe  facilities  and  schedules  and  in  the  rules  and  regolatlons  of  tbe 
Respondent,  aa  set  forth  in  the  report  of  tbe  Commission. 

Public  Service  Commission,  No.  242,  Complaint  Docket. 

Tone,  Commissioner,  February  4,  1915. 

The  complaint  of  Frank  D.  Geer  against  the  Cambria  In- 
clined Plane  Company,  alleges  that  a  new  schedule  of  rates 
for  vehicles  was  published  January  1st,  1914,  which  rates 
are  unjust  Cor  the  reasons  that  the  respondent  under  a  sched- 
ule of  rates  less  than  those  now  in  force,  earned  in  1911 
twenty-two  per  cent,  dividends  upon  its  capital  invested ; 
that  the  annual  cost  for  tolls  to  patrons  has  been  greatly 
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increased  by  the  discontinuance  of  sale  of  the  former  750-trip 
annual  limited  vehicle  tickets  and  selling  instead  thereof 
lOO-trip  quarterly  limited  vehicle  tickets;  that  a  greater 
charge  is  made  for  a  vehicle  on  an  "up"  trip  than  a  "down" 
trip ;  that  the  relative  charges  for  single  and  double  trips  up, 
similar  trips  down  and  similar  round  trips  are  inconsistent; 
that  the  rates  are  exorbitant  for  automobiles  as  compared 
to  other  vehicles,  and  are  also  discriminatory  due  to  a  classi- 
fication based  solely  on  the  number  of  seats ;  that  the  pas- 
senger accommodations  are  unsanitary  and  the  facilities 
inadequate. 

From  the  evidence  submitted  at  the  hearing-  the  facts 
found  are  that  the  respondent  owns  and  has  operated  since 
1891.  from  a  point  in  the  City  of  Johnstown  up  to  a  point 
in  the  Borough  of  Westmont,  an  inclined  plane  consisting 
of  an  approach  to  and  a  steel  truss  bridge  over  the  Stony 
Creek  River  to  the  foot  of  the  incline,  and  thence  a  double 
track  inclined  plane  up  the  hillside  for  a  distance  of  about 
880  feet,  on  which  arc  operated  two  inclined  plane  cars, 
each  having  a  platform  twenty-six  feet  long  by  twelve  feet 
wide,  with  covered  roof  and  two  sides  enclosed,  and  under- 
neath, a  cabin  for  passengers  about  seven  and  one-half  feet 
by  six  and  two-thirds  feet,  reached  by  stairways  from  the 
main  landing  floors  at  the  foot  and  top  of  the  plane  re- 
spectively; that  the  incline  was  constructed  for  the  purpose 
of  furnishing  transportation  facilities  between  the  City  of 
Johnstown  and  a  desirable  locality  for  home  sites  at  a 
considerable  elevation  above  and  to  the  west  of  the  city, 
and  where  at  the  time  there  was  practically  no  population; 
the  Borough  at  Westmont  is  entirely  a  residential  com- 
munity, with  a  rapidly  increasing  number  of  inhabitants 
and  is  dependent  almost  entirely  upon  the  inclined  plane  of 
the  respondent  lor  facilities  in  reaching  Johnstown;  that 
the  respondent  has  a  capital  stock  of  $,SO,OOO.CX) ;  that  the  orig- 
inal cost  of  installation  of  the  plane  was  about  $133,000.00; 
that  the  net  earnings  since  the  commencement  of  operations 
aggregate  about  S%.000.00;  that  the  gross  annual  income  at 
present  is  about  $33,000.00  to  $35,000.00;  that  the  net  earn- 
ings' for  1913  were  less  than  five  per  cent,  on  $133,000.00; 
that  fifteen  to  twenty-one  trips  are  made  per  hour  during 
rush  hours,  and  two  hundred  and  ten  to  two  hundred  and 
thirty  trips  are  made  per  day,  there  being  no  schedule  time 
for  trips  at  non-rush  hours,  the  cars  being  then  run  according 
to  the  judgment  of  the  operators,  depending  on  the  accumu- 
lation of  traffic;  that  on  January  1st,  1914,  a  new  schedule 
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of  rates  was  placed  in  effect  which  made  some  increases 
in  certain  of  the  rates  formerly  charged  for  vehicles,  the 
principal  change  being  the  withdrawal  from  sale  of  750-trip 
annual  limited  passenger  vehicles  tickets,  for  one-horse  car- 
riage or  one-seated  automobile  for  $30.00,  and  for  two-horse 
carriage  or  two-seated  auomobile  for  $37.50,  and  substitut- 
ing therefor  the  sale  of  100-trip  quarterly  limited  passenger 
vehicle  tickets,  for  one-horse  carriage  or  one-seated  auto- 
mobile for  $7.50  and  for  two-horse  carriage  or  two-seated 
automobile  for  $12,50;  that  vehicular  traffic  is  divided  for 
rate  purposes — first,  as  to  whether  it  is  single,  i.  e.,  a  one- 
horse  carriage  or  wagon  or  one-seated  automobile,  or  double, 
i.  e.,  a  two-horse  carriage  or  wagon  or  two-seated  automobile ; 
and  second  each  of  said  above  classes  are  then  sub-divided 
as  to  passenger  vehicles  and  those  not  passenger  vehicles; 
that  the  rates  charged  vehicles  for  "up"  trips  are  greater 
than  for  "down"  trips;  that  the  inconsistency  complained 
of  in  rates  charged  single  and  double  vehicles  "up,"  "down," 
and  for  a  "round-trip"  is  based  upon  these  in  the  following 
tabulation : 

I.  Single  Vehicle — "up"  25c,  "down"  10c,  "round-trip" 
30c. 

II.  Double  Vehicle — "up"  35c,  "down"  20c  "round-trip" 
45c;  that  at  times  the  facilities  are  not  sufficient  to  immedi- 
ately accommodate  all  the  traffic  offered  ;  that  the  passenger 
accommodations  have  at  times  in  the  past  been  unsanitary 
and  at  present  the  respondent  is  making  systematic  efforts 
to  maintain  sanitary  conditions ;  that  the  respondent,  though 
providing  below  the  floor  of  its  inclined  cars  a  cabin  for 
passengers,  reached  by  stairs  from  the  main  floor  levels, 
has  posted  along  said  stairways  signs  marked  "Danger" 
without  explanation  thereof,  and  though  the  cabin  is  closed 
after  8.00  P.  M.,  and  when  open  is  not  of  sufficient  capacity 
to  accommodate  the  passenger  travel  which  is  accepted  by 
the  respondent  and  largely  carried  on  the  main  platform 
floors  of  the  inclined  cars,  another  sign. is  there  posted  to 
the  effect  that  "This  platform  is  for  vehicle  traffic  only," 
"Passengers  ride  here  at  their  own  risk;"  that  owing  to 
the  limited  size  of  the  platforms,  vehicles  are  sometimes 
placed  thereon  to  the  inconvenience  and  annoyance  of  pas- 
sengers, and  at  times  to  the  extent  of  causing  danger  or 
injury  to  other  vehicles;  that  vehicles  while  on  the  incline 
are  not  securely  blocked  to  prevent  movement  during  pas- 
sage; that  garbage  wagons  are  carried  to  the  annoyance 
of  passengers. 
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The  original  cost  of  the  inclined  plane  and  its  mainte- 
nance have  been  materially  increased  by  the  construction  of 
the  steel  bridge  over  Stony  Creek  River  and  the  approaches 
thereto.  The  net  earnings  of  the  company  since  commence- 
ment of  operations  show  a  small  return  upon  its  investment 
of  $133,(XX).00,  but  this  is  probably  due  to  the  limited  traffic 
available  during  the  early  years  of  the  development  of  West- 
mont  and  of  itself  would  not  indicate  that  the  rates  charged 
had  been  too  low.  The  principal  increase  in  tolls  on  January 
1st,  1914,  resulted  from  the  withdrawal  of  the  750-trip  an- 
nual limited  passenger  vehicle  tickets  at  $30.00  and  $37.50 
for  single  and  double  vehicles  respectively,  and  the  substi- 
tuting therefor  of  the  100-trip  tickets  limited  to  three  months 
at  $7.50  and  $12.50  respectively  thereby  increasing  the 
charges  to  those  purchasing  and  using  all  of  such  tickets 
by  one  hundred  eighty  five  to  two  hundred  fifty  per  cent. 
The  respondent  presented  no  evidence  justifying  an  increase 
in  said  rates  to  that  extent  and  is  directed  to  furnish  the 
Commission  with  a  detailed  statement  of  its  gross  earnings, 
operating  expenses  and  net  earnings  for  each  of  the  past 
ten  years,  and  showing  for  the  first  nine  months  of  1913  and 
1914  respectively,  the  receipts  from  each  class  of  tickets 
or  cash  fares  sold  or  collected  by  it. 

There  is  some  merit  in  the  complaint  as  to  the  consistency 
in  the  rate  charged,  when  compared,  single  and  double 
vehicles,  for  "up,"  "do'wn"  and  "round-trips,"  and  while  it 
is  impossible  from  the  evidence  submitted  to  single  out  an 
individual  rate  for  modification,  it  is  suggested  that  the 
respondent  so  revise  certain  of  such  rates  as  to  have  more 
direct  relations  to  each  other. 

In  the  operation  of  an  inclined  plane,  as  the  service  per- 
formed for  a  customer  with  his  vehicle  is  of  more  value 
to  the  customer  for  an  "up"  than  for  a  "down"  trip,  and  the 
expense  to  the  Company  in  rendering  such  service  is  greater 
for  the  "up"  than  for  the  "down"  trip  it  is  believed  that 
the  practice  of  the  respondent  in  charging  a  higher  rate 
for  an  "up"  than  a  "down"  trip  is  reasonable  and  lawful. 

The  classification  of  vehicles  is  alleged  to  be  discrimina- 
tory and  improper  because  based  solely  upon  the  number  of 
seats  in  a  vehicle  of  the  number  of  horses  attached  sub- 
divided as  between  pleasure  vehicles  or  otherwise;  and  it  is 
contended  that  the  classification  should  be  based  upon  weight 
and  also  on  space  occupied  which  would  require  a  consid- 
erable tabulation  of  tariffs,  of  a  complicated  character  and 
not  always  uniform  in  application,  as  the  number  of  seats 
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of  different  vehicles  has  no  numerical  relation  to  tfie  weights 
of  vehices,  nor  has  either  the  number  of  seats  or  weights 
of  vehicles  any  relation  to  the  spaces  occupied  by  the  same. 
One  of  the  principal  functions  oi  an  inclined  plane  is  the 
forming  of  a  connecting  link  in  a  highway,  and  the  system 
of  rates  and  tolls  must  be  such  as  to  be  readily  and  promptly 
applied  by  the  conductors  in  order  to  expedite  and  not 
delay  traffic.  As  shown  by  the  evidence  the  present  classi- 
ficati .n  of  the  respondent  follows  generally  that  of  other 
inclined  planes  and  being  such  as  to  facilitate  the  movement 
of  traffic,  it  is  considered  to  be  proper,  reasonable  and  not 
discriminatory. 

The  incline  appears  to  be  carefully  operated,  regularly 
inspected  and  efficiently  managed. 

The  evidence  submitted  does  not  sustain  the  complaint 
as  to  the  unsanitary  coTidition  of  the  incline  cars  at  the 
present  time,  and  the  methods  of  the  respondent  in  cleansin:, 
the  platforms  and  cars  is  deemed  proper  and  sufficient.  There 
appear  to  be  toilet  facilities  at  the  foot  of  the  incline,  and  if 
lights  be  provided,  the  respondent's  duty  relative  thereto 
would  seem  to  be  performed. 

The  practice  of  the  respondent  in  placing  "danger"  signs 
in  the  stairways  to  the  passenger  cabins  and  warning  signs 
on  the  car  platforms,  as  testified  to,  without  further  explana- 
tion thereof,  is  unreasonable,  as  the  duty  of  the  respondent 
is  to  provide  a  safe  passageway  to  its  cabins,  and  if  it  be 
necessary  for  passengers  to  find  accommodations  on  the 
car  platforms  and  the  respondent  generally  there  receives 
and  transports  them,  it  is  unreasonable  to  notify  such  pa- 
trons that  they  are  there  at  their  own  risk. 

Exhibit  No.  2  of  the  respondent,  filed  to  furnish  data 
concerning  ether  inclines  as  well  as  that  of  respondent,  has 
several  incorrect  statements.  If  correct  as  to  the  "size  of 
cars,"  it  indicates  that  the  platform  of  the  respondent  is  the 
smallest  of  those  shown  for  vehicular  traffic,  and  that  it 
should  be  ultimately  enlarged.  The  population  of  West- 
mont  and  the  traffic  on  the  incline  plane  are  both  increasinf:^ 
and  access  to  the  bcirough  is  largely  dependent  on  the  in- 
cline of  the  respondent.  The  respondent  offers  no  plans 
far  increasing  its  facilities  though  its  duty  is  to  provide  for 
the  increase  in  traffic  due  to  the  growth  of  the  Borough. 
From  a  consideration  of  the  reports  of  the  traffic  submitted 
by  the  respondent,  it  is  not  believed  that  an  order  should 
be  issued  at  this  time  directing  the  respondent  to  increase 
its  facilities,  but   that   in   the   making  f)f   renewals  or  ex- 
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tended  repairs  from  time  to  time  respondent  should  perform 
the  same  in  such  manner  as  to  facilitate  an  enlargement  of 
its  inclined  cars  at  as  early  a  date  as  practicable  and  when- 
ever the  traffic  necessitates  the  same. 

The  Commission  is  of  the  opinion  that  the  respondent 
should  change  its  signs  of  "danger,"  etc.,  in  the  stairways  to 
the  cabins  and  on  the  incline  car  platforms;  provide  and  put 
in  place  on  each  trip  heavy  wheel  blocks  or  chains  fastened 
to  the  floors  of  cars  for  holding  vehicles  firmly  in  one  posi- 
tion during  transit;  post  notices  of  its  general  schedule  of 
or  principles  followed  in  determining  the  times  of  trips, — 
of  maximum  time  between  trips, — of  precedence  during 
rush  hours  of  foot  passengers  over  vehicles, — of  precedence 
of  vehicles  in  case  driver  of  one  vehicle  declines  to  occuoy 
inchne  car  when  another  vehicle  will  be  thereon, — of  specific 
hours  that  grabage  wagons  are  allowed  the  use  of  the  plane ; 
revise  its  schedule  of  rates  for  limited  vehicle  tickets, 
furnish  the  Commission  with  the  financial  reports  called 
for  on  Page  4;  correct  Exhibit  No.  2. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  UAl  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the 
date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  towit,  February  4th,  1915  it  is  ordered:  That 
the  Cambria  Inclined  Plane  Company,  the  respondent, 
make  the  improvement  in  its  service  set  out  in  the  report 
of  the  Commission  above  referred  to  by  the  adoption  of 
the  devices  and  practices  therein  mentioned  and  that  it  r,e- 
port  to  the  Commission  within  thirty  days  from  the  date 
of  this  order  the  steps  which  have  been  taken  by  it  to  carry 
out  the  aforesaid  improvements. 
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Commonwealth    of    Pennsylvania    vs.    Williamsport 
Rail  Company. 

Corporations — Manujacturing — Tax  on  Capital  Stock. 

Tbe  purpose  of  Penaaylvanla  etatutes  rellevlag  from  taxa- 
tion 80  tu'uch  capital  atodi  of  oorporatlona  as  Is  employed  In  carry- 
ing on  manufacturing  wlUiln  the  state,  la  to  encourage  manufactur- 
ing in'  Penney]  Tsnla. 

Buying  raw  material  and  sending  it  to  a  company  oiwning  and 
operating  a  manuTacturing  plant  and  paying  tbat  company  an  agreed 
price  for  stiaplng  the  raw  material  Into  manufactured  produetB,  4s 
not  manofiacturlng,  wltbJn  the  meaning  of  Pamsylvania  atatutee 
ex^nptlng  from  tax  on  capital  abock,  capital  employed  In  carrying 
on  manufacturing  within  the  state. 

Appeal  from  settlement  for  tax  on  Capital  stock.  C.  P. 
Dauphin  County,  No.  24,  Commonwealth  Docket  1913. 

W^m.  Hargest,  Second  Deputy  Attorney  General  for  plaintiff. 

Snodgrass  y  Smith  for  defendant. 

McCarrell,  J.  March  15,  1915. 

The  defendant  company  is  a  corporation  chartered  by  the 
state  of  Delaware  May  8,  1910,  for  the  purpose  of  manu- 
facturing light  steel  rails  and  other  steel  products.  It 
registered  and  began  doing  business  in  Pennsylvania  No- 
vember 13,  1910.  Its  authorized  capital  is  $100,000, 
and  $12,000  thereof  was  paid  in  cash  prior  to  the  first  Mon- 
day of  November,  1911.  During  the  year  ending  upon  that 
day  it  had  no  plant  of  its  own.  It  purchased  raw  material, 
which  was  manufactured  into  steel  rails  and  other  pro- 
ducts by  the  Sweets  Steel  Company  for  an  agreed  compen- 
sation, the  rails  and  other  products  belonging  exclusively 
to  the  defendant  company,  which  sold  the  same  and  re- 
ceived the  proceeds.  The  accounting  officers  have  ap- 
praised the  capital  stock  at  $13,749,  and  on  January  10, 
1913  settled  a  tax  of  $65.87  upon  this  value.  The  defendant 
appealed,  claiming  that  it  was  incorporated  as  a  manu- 
facturing company  and  that  its  capital  was  actually  and 
exclusively  employed  in  carrying  on  the  business  of  manu- 
facturing, and  was  therefore  exempt  from  taxation.  This 
is  the  sole  question  to  he  determined  here.  Trial  by  jury 
has  been  duly  waived,  and  we  find  the  facts  to  be  as  above 
stated. 
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DISCUSSION 

The  purpose  of  our  statutes  relieving  manufacturing 
companies  and  the  capital  empioyed  by  them  in  manufactur- 
ing was  to  encourage  the  investment  of  capital  in  manu- 
facturing plants^  and  the  carrying  on  of  manufacturing 
business  in  Pennsylvania.  The  Act  of  June  30,  1885,  P. 
L.  193,  in  express  terms  abolished  the  tax  upon  corporations 
organized  exclusively  for  manufacturing  purposes,  but  the 
courts  held  that  this  did  not  entirely  relieve  the  corpora- 
tions from  payment  of  tax  upon  all  capital  stock,  but  only 
so  much  thereof  as  was  exclusively  employed  in  manufactur- 
ing enterprises.  Hollowing  the  decisions  of  our  courts  the 
later  statutes  have  carefully  restricted  the  exemption  to 
so  much  of  the  corporate  capital  as  is  actually  and  exclus- 
ively employed  in  carrying  on  the  business  of  manufactur- 
ing within  the  state.  The  Act  of  June  8,  1893.  P.  L.  355, 
imposes  a  tax  upon  the  capital  stock  of  all  corporations,  but 
stipulates  that  the  provisions  thereof  "shall  not  apply  to 
the  taxation  of  so  much  of  the  capital  stock  of  corporations, 
limited  partnerships  or  joint  stock  associations  organized 
for  manufacturing  purposes  as  is  invested  in  and  actually 
and  exclusively  employed  in  carrying  on  manufacturing 
w^ithin  the  State  •  •  •  •  But  every  manufacturing 
corporation,  limited  partnership  or  joint  stock  association 
shall  pay  the  State  tax  of  five  mills  herein  provided  upon 
such  proportion  of  its  capital  stock  as  may  be  invested  in 
any  property  or  business  not  strictly  incident  and  appur- 
tenant to  its  manufacturing  business.  •"••[[  jjg. 
ing  the  object  of  this  proviso  to  relieve  from  state  taxation 
only  so  much  of  the  capital  slock  as  is  invested  purely  in 
the  manufacturing  plant  and  business."  The  corporation 
seeking  exemption  from  tax  upon  its  capital  stock  must 
bring  itself  clearly  within  the  exemptions  mentioned  in  the 
taxing  statute.  The  burden  is  upon  it  to  show  that  the 
necessary  conditions  exist  entitling  it  to  exemption.  In 
the  present  case  it  is  clearly  shown  by  the  testimony  of  the 
officers  of  the  defendant  company  that  no  part  of  its  capital 
stock  is  invested  in  a  manufacturing  plant,  and  that  no  part 
thereof  is  actually  employed  in  doing  the  business  of  manu- 
facturing. Buying  raw  material  and  sending  the  same  to 
a  company  owning  a  plant,  and  paying  that  company  an 
agreed  price  to  shape  the  raw  material  into  a  manufactured 
product  is  not  carrying  on  the  business  of  manufacturing 
within  the  State  as  contemplated  by  our  laws.     The  Sweets 
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Steel  Company,  which  turned  the  raw  material  purchased 
by  the  defendant  company  into  the  desired  manufactured 
product  doubtless  obtained  exemption  from  tax  upon  so 
much  of  its  capital  stock  as  was  actually  invested  and  used 
in  its  plant  and  manufacturing  business,  and  to  allow  a  like 
exemption  to  the  defendant  company  upon  the  theory  that 
it  also  manufactured  the  product  which  was  sold  by  it 
would  be  granting  an  exemption  not  contemplated  by  our 
laws.  The  entire  capital  of  the  defendant  company  was 
employed  in  the  purchasing  of  raw  material  and  paying 
another  corporation  for  manufacturing  the  raw  material 
into  rails  and  other  product,  which  the  defendant  desired 
to  sell.  This  was  carrying  on  nothing  more  than  a  mercan- 
tile business,  although  the  defendant  company  was  incor- 
porated as  a  manufacturing  corporation.  We  are  of  opinion 
that  the  defendant  company  has  not  brought  itself  within 
any  of  the  exceptions  mentioned  in  the  taxing  statute  and 
that  it  is  liable  to  the  payment  of  the  capital  stock  tax  as 
settled  by  the  accounting  officers  on  June  10.  1913.  We 
have  therefore  reached  the  following, 

CONCrX'.SIONS 

1.  The  Commonwealth  is  entitled  to  recover 
the  capital  stock  tax  settled  against  the  defendant 
company  on  June  10,  1913,  amounting  to, $65  87 

Interest  June  10,  1913  to  March  12,  1915, 6  92 


$72  79 
Attorney  General's  commission  5%,   3  64 


Total  due  the  Commonwealth $76  43 

For  which  sum  judgment  is  now  directed  to  be  entered 
in  favor  of  the  Commonwealth  and  against  the  defendant 
company  unless  exceptions  be  filed  within  the  time  limited 
by  law. 
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Lehigh    Valley    Coal    Company   vs.    Bell  Telephone 
Company  of  Pennsylvania. 

Kelley  Brothers  Coal  Company    vs.    Bell    Telephone 
Company  of  Pennsylvania, 

Tdephone  Companies — Rales — Discrimination. 

Tlie  complalnantB  are  engaged  ia  busiDeBS  In  the  vicinity  of  Snov 
Sboe,  and  ellage  tbat  tbe  Bell  Teleph<Hie  Companj  In  one  Instance 
refDsed  to  Install  a  teleptione  atatlon,  and  In  tbe  other,  dliKnntiiiiied 
Its  service  at  tlie  old  rate  and  pot  Into  force  a  niBch  Uglier  rate. 

The  teflttmonj  Bbows  that  tbe  line  of  tbe  req>ondent  oompan;  over 
wiilob  tbe  complainants  could  'be  served  has  been  In  use  for  a  long 
period  of  time  and  Is  practlcaUy  obsolete,  and  that  tlw  nmn1>er  of 
users  la  so  small  that  It  woold  tte  Inadvisable  to  construot  a  nev 
line  to  serve  tbem.  Tlie  rate  that  has  been  charged  is  decidedly  be- 
low tbe  prevailing  rates  of  tbe  respondent  comnpan;  In  similar  dis- 
tricts, while  tbe  proposed  new  rate  is  the  same  as  that  charged  for 
libe  service  in  other  places. 

llELn;  That  the  circumstances  ot  the  case  do  not  justifj'  tbe  Gom- 
misBlon  In  ordering  any  change  In  the  practice  of  the  telephone  com- 
pany, and  the  complaint  Is  therefore,  dfauilssed. 

Public  Service  Commission  Nos.  264,  270  Complaint 
Docket. 

Brecht,  Commissioner,  March  3,  1915. 

The  complainants  in  this  proceeding  are  located  near  Snow 
Shoe,  Pennsylvania,  and  have  been  subscfibers  of  the  Bell 
Telephone  Company  for  a  number  of  years.  In  the  com- 
plaint of  Kelley  Brothers  Coal  Company,  it  is  alleged  that 
respondent  refused  to  install  a  telephone  station  in  the  new 
office  of  complainant  although  requested  so  to  do  several 
times  since  November,  1913.  The  complaint  of  the  Lehigh 
Valley  Coal  Company  sets  forth  that  for  twenty  years  or 
more,  complainant  has  received  "service  from  the  Bell  Tele- 
phone Company  and  its  predecessors  "  *  ■  •  at  an 
annual  rental  of  $48.CX);"  that  in  1911,  notice  was  served 
upon  complainant  that  service  at  the  old  rates  would  be 
discontinued  and  that  higher  rates  would  be  charged  for 
service  thereafter,  which  were  not  accepted ;  that  as  a  result 
of  this  proposition  and  its  refusal,  the  Lehigh  Valley  Coal 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS  193 

Coal  Companies  v«.  Bell  Telephone  Co. 
Company  was  advised  by  respondent  "under  date  of  July 
13,  1914,  that  service  would  be  discontinued  at  Snow  Shoe 
after  August  15th"  following;  that  the  terms  of  the  several 
propositions  submitted  were  prohibitive;  and  that  the  ser- 
vice at  Snow  Shoe  cannot  be  put  upon  a  new  basis  of  rates 
or  arbitrarily  discontinued  because  the  patronage  of  the 
respondent  has  been  permitted  to  dwindle  to  a  few  sub- 
scribers. 

It  is  held  by  respondent  that  its  line  between  Bellefonte 
and  Snow  Shoe  is  now  and  has  been  for  some  time  in  so 
precarious  a  condition  "that  it  may  go  down  at  any  time," 
and  therefore  urgently  needs  rebuilding;  that  it  pays  to 
the  Pennsylvania  Railroad  Company  for  pole  attachments 
on  that  line  a  rental  of  $85.80  per  year,"  that  its  total  annual 
revenue  for  toll  service  and  rental  derived  from  its  sole 
subscriber  on  that  line  amounts  only  to  $61.42,  that  the  old 
rates  are  below  the  standard  rates  charged  everywhere 
else,  and  therefore  discriminatory  and  prohibited  by  law, 
and  finally,  that  in  order  that  satisfactory  standard  tele- 
phone service  may  be  given  at  Snow  Shoe  at  any  price,  it 
would  be  necessary  to  proceed  at  once  to  "construct  a  pole 
line  and  copper  circuit  for  a  distance  of  19  miles  over  th'e 
mountain." 

By  agreement  between  all  parties  in  interest,  these  two 
complaints,  since  they  involved  substantially  the  same 
point,  were  merged  fnto  and  considered  as  one  complaint  at 
the  hearing  held  before  the  Commission  on  January  7,  1915. 

Snow  Shoe,  as  appears  from,  the  record,  lies  12^  miles 
by  air-line  and  21f  niiles  by  telephone  route  northwest  of 
Bellefonte.  It  is  connected  with  the  Bellefonte  exchange 
of  the  Bell  Telephone  Company  by  a  "single  wire  grounded 
circuit."  From  a  point  a  little  more  than  fourteen  miles 
distant  from  Snow  Shoe,  the  line  into  that  borough  is  an 
iron  wire  and  is  attached  to  the  poles  of  the  Pennsylvania 
Railroad  Company,  for  which  attachment  the  Telephone 
Company  pays  an  annual  rental  of  $85.80,  or  an  average  of 
$6  per  mile.  This  wire  was  installed  in  1881,  and  is  the 
only  case  of  a  "grounded  wire"  in  use  in  the  entire  Harris- 
burg  District  of  the  respondent  which  includes  two  coun- 
ties in  the  State  of  New  Jersey,  and  all  that  portion  of 
Pennsylvania  lying  between  Easton,  Scranton,  Altoona  and 
the  State  line  on  the  south. 

The  usual  length  of  service  of  an  iron  wire  is  from  ten 
to  fifteen  years,  and  as  this  particular  line  has  been  in 
place  for  a  period  of  33  years,  the  wire  according  to  the 
testimony  offered,  has   deteriorated  to   about   one-half  to 
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three-fourths  of  its  original  size.  Its  corroded  condition 
has  greatly  impaired  its  efficiency  for  transmission  pur- 
poses, and  has  so  weakened  its  strength  that  it  has  heen 
found  necessary  to  make  as  many  as  five  repair  connections 
between  two  successive  poles.  Furthermore,  the  general 
condition  of  the  wire  is  such  that  respondent  received  two 
letters  from  the  Railroad  Company  in  1914  stating  that 
through  breaks  along  the  line,  the  aforesaid  wire  was  in- 
terfering with  the  circuit  of  its  own  wires.  This  situation 
always  proves  to  be  a  serious  matter,  as  the  Railroad  Com- 
pany is  operating  its  trains  by  telephone  communication, 
and  every  such  interference  will  throw  its  signals  out  of 
service. 

It  was  the  opinion  of  the  Superintendent  of  the  Harris- 
burg  Division  of  respondent's  lines  that  the  condition  of 
the  line  to  Snow  Shoe  is  so  badly  corroded  and  out  of  re- 
pair that  service  over  that  route  must  be  at  once  discon- 
tinued. In  that  event  the  iron  wire  would  have  to  be  re- 
placed with  a  copper  metallic  circuit  line  over  a  distance 
of  fourteen  miles;  and  if  the  Railroad  Company  should  not 
allow  the  use  of  its  poles,  a  new  pole  line  for  that  distance 
would  also  have  to  be  erected.  This  change  it  is  estimated 
would  involve  an  additional  outlay  for  plant  equipment  of 
from  $2,0CO  to  $8,000  accordingly  as  either  plan  would  be 
adopted. 

It  would  seem  reasonable  to  contend  that  before  the 
Telephone  Company  should  be  required  to  assume  that 
additional  burden  there  should  be  in  .sight,  to  warrant  the 
expenditure,  a  reasonable  return  upon  the  investment  after 
due  effort  has  been  made  to  secure  and  develop  business. 
It  is  alleged  by  respondent  that  after  making  a  careful 
canvass  of  the  field  at  different  times  it  failed  to  obtain 
bonafida  subscribers,  or  even  assurances  from  prospective 
subscribers  sufficient  in  number  to  justify  the  reconstruc- 
tion of  the  line.  Under  such  circumstances  about  the  only 
alternative  respondent  could  select  is  to  put  into  effect 
the  rates  published  in  its  tariffs  which  are  established  every- 
where else  where  similar  conditions  prevail. 

Prior  to  the  hearing  held  on  the  matter,  respondent,  under 
the  impression  that  the  Lehigih  Valley  Coal  Company 
desired  only  individual  rates,  submitted  two  propositions 
for  that  kind  of  service.  These  were  regarded  at  the  time 
as  prohibitive  and  would  not  be  entertained  by  that  com- 
pany. Upon  the  suggestion  of  the  Commission,  with  a 
view  of  reaching  a  settlement  in  the  matter,  an  offer  was 
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made  at  the  hearing  by  respondent  to  submit  the  standard 
published  rates  for  all  kinds  of  service  furnished  by  the 
Bell  'Telephone  Company,  individual  line,  two  party  line, 
four-party  line,  multi-party  line  and  private  toll  station 
service,  to  complainants,  permitting  them  to  select  which- 
ever would  best  suit  their  purpose  and  convenience. 

Accordingly  under  dateof  January  11th,  191,i,  the  Tele- 
phone Company  submitted  for  complainants'  considera- 
tion propositions  and  rates  for  service  at  Snow  Shoe,  in  con- 
nection with  its  Bellefonte  Central  Office  service,  as  follows: 

(1)  Individual  flat  service  for  $261.00  per  an- 
num, made  up  of  a  flat  rate  service  of  $36.00  per 
annum,  and  the  usual  exchange  mileage  beyond 
the  base  rale  area  of  $5  per  quarter-mile  or  fraction 
thereof ; 
■  (2)  Two-party  line  service  (not  now  filed  for 
Bellefonte  service),  to  meet  the  particular  needs 
.  and  convenience  of  complainants  for  $171.00  per 
annum,  made  up  on  a  flat  rate  and  line  mileage 
basis ; 

(3)  Four-party  line  service  for  $114.00  per  an- 
num, provided  three  other  subscribers  are  secured: 

(4)  Private  toil  station  service,  individual  line, 
under  a  guarantee  of  $49.00  per  month,  for  $588.00 
per  annum; 

(5)  Multi-party  line  service,  business  for  $24.00 
per  annum,  residence  $18,00  per  annum.  Under 
the  requirements  of  this  tariff  it  would  be  neces- 
sary for  respondent  to  have  a  total  of  fifty-seven 
(57)  subscribers. 

No  commnnication  has  been  received  by  the  Commis- 
sion from  either  party  to  this  proceeding  indicating  that 
any  of  the  aforesaid  terms  and  propositions  have  been  ac- 
cepted by  complainants. 

Snow  Shoe  and  Clarence  are  the  two  communities  that 
practically  comprise  the  whole  population  of  the  territory 
embraced  in  this  proceeding.  The  population  of  Snow 
Shoe  is  said  to  be  M3,  and  of  Clarence.  250.  Within  this 
territory  of  rather  limited  population,  a  competing  tele- 
phone company  is  maintaining  and  operatint^  an  exchange 
with  a  patronage  of  81  subscribers  as  testified  to  by  one  of 
complainants'  witnesses.  It  would  therefore  not  seem 
very    probable    under    present    conditions    that    the    most 
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thorough  and  diligent  canvass  would  enable  respondent  to 
procure  from  fifty  to  sixty  new  subscribers  in  that  district. 
And  yet  unless  such  number  can  be  obtained,  there  must 
be  a  radical  change  in  the  old  rates  collected  from  com- 
plainants if  the  Telephone  Company  does  not  wish  to  I'ly 
itsplf  open  to  the  charge  of  maintaining  unjustly  discrimina- 
tory rates  in  that  territory.  The  published  tariffs  of  the 
Company  must  apply  here  the  same  as  elsewhere. 

In  September,  1914, -the  chief  telephone  inspector  of  the 
Commission  was  directed  to  make  a  careful  investigation  of 
the  condition  of  respondent's  telephone  plant  at  Snow  Shoe, 
and  report  the  result  of  his  ascertainment  to  the  Commis- 
sion at  its  next  meeting.  After  a  thorough  inspection  of 
the  situation  in  question,  the  inspector  advised  against 
granting  the  petition  of  complainants.  In  the  report  filed 
by  him  he  recommended  inter  alia  that 

"Careful   consideration   leads  to  the  conclusion 
that  the  interests  of  the  parties  to  this  case,  as 
well  as  the  general  public  who  patronize  the  ser-' 
vice  to  Snow   Shoe  from   points  outside   thereof, 
would  be  best  served  by  eliminating  the  existing 
antiquated    lines    and    obsolete     equipment    and 
methods,    now    in    use,   and    substituting   in    lieu 
thereof    lines    and    equipment    of    the    universal 
standard  classified  rates  for  such  service." 
The   precarious  condition  of   respondent's   line,   the  ob- 
solete character  of  the  "grounded  circuit"  still  in  use,  and 
the  not  infrequent  interruptions  of  the  wires  of  the  Rail- 
road Company  due  directly  to  breaks  upon  the  telephone 
line,  indicate  that  the  present  iron  wire  line  has  outlived 
its  normal  life  and  should  be  replaced  before  further  ser- 
vice is  offered  to  the  public  over  that  route.     When  that 
reconstruction  is  made,  there  is  no  assurance  given  now  that 
the  poles  of  the  Railroad  Company  may  be  used  to  make 
the  attachment  of  the  telephone  equipment.     Should  that 
privilege  be  denied  to  respondent,  a  new  line  of  poles  will 
have  to  be  erected  over  a  distance  of  fourteen  miles. 

In  rebuilding  the  line  it  would  not  be  in  keeping  with 
modern  business  methods  to  install  a  duplicate  of  the  old 
line.  Respondent  could  not  be  expected  to  put  again  into 
service  an  "iron  wire  grounded  circuit."  A  system  so 
primitive  and  obsolete  would  have  to  give  way  to  the  modern 
copper  metallic  circuit  that  is  now  practically  in  use 
throughout  the  country.     This  change  in  the  construction 
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of  the  plant  would  involve  a  larger  expenditure  for  plant 
equipment,  and  necessarily  would  require  a  higher  service 
charge  for  operation  and  maintenance.  It  would,  therefore, 
be  subversive  of  a  fundamental  principle  of  business 
economy  to  require  the  same  rates  for  an  adequate  modem 
equipment  and  service  that  is  now  charged  fcur  a  system 
that  was  installed  over  thirty  years  ago,  and  has  been  shown 
to  be  worn  out  for  the  purpose  for  which  it  was  constructed. 

Moreover  to  allow  an  obsolete  or  exceptionally  low  rate 
to  be  given  to  one  party  and  not  extend  the  same  privilege 
to  others  would  be  showing  an  unjust  discrimination  in 
the  matter  of  rates  under  similar  circumstances  and  con- 
ditions, which  is  expressly  prohibited  by  provisions  of  the 
Act  under  which  pubUc  service  corporations  are  regulated. 
The  fact  that  the  privilege  had  been  accorded  for  a  num- 
ber of  years  under  different  circumstances  to  any  one  does 
not  furnish  any  valid  reason  for  continuing  such  rates 
when  the  old  order  of  things  has  been  done  away  with,  and 
a  new  and  later  type  of  equipment  installed  instead.  Under 
the  Act  no  lower  rate  can  be  granted  to  any  one  simply 
because  he  Has  been  a  subscriber  for  a  number  of  years 
under  conditions  which  the  evolution  of  the  business  has 
outgrown. 

In  an  opinion  handed  down,  January  5,  1914,  in  the  case 
of  Commonwealth  ex  rel.  Mclver,  vs.  Central  District 
Telephone  Company,  on  the  right  of  a  telephone  company 
to  terminate  a  one-year  contract  after  the  first  year,  the 
Supreme  Court  of  Pennsylvania  held  that  "the  company 
could  terminate"  the  contract  "by  giving  reasonable  notice," 
but  could  not  "annul  the  contract  arbitrarily  and  refuse 
all  service  to  the  relator;  for,  •  •  •  •  under  general 
principles  of  law,  the  company  was  obliged  to  render  her 
the  same  service  under  like  terms  that  it  gave  to  other 
persons  similarly  situated,  which  the  answer  states  it  is 
and  always  has  been  ready  to  do."  In  the  case  before  u3 
the  respondent  holds  itself  ready  to  furnish  service  to  com- 
plainants at  the  same  rates  and  upon  the  same  terms  that 
it  gives  to  other  persons  similarly  situated. 

The  petition  of  complainants  is  accordingly  refused,  and 
the  case  dismissed. 


These  cases  being  at  issue  upon  complaints  and  answers 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full   investigation  of  the  matters  and  things 
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involved  having  been  had.  and  the  Commission  having,  on 
the  date  hereof,  submitted  and  filed  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof : 

Now.  to-wit,  March  3rd,  1915,  it  is  ordered:  That  the 
complaints  in  these  proceedings  be,  and  they  are  hereby, 
dismissed. 


In  re  Application  of  the  Raystown  Water  Power  Com- 
pany     FOR      THE      APPROVAL      OF      CONTRACT      WITH 

Borough    of    Mount    Union    for    lighting    the 
streets  op  said  borough. 

Public  Service  Commission — Jurisdiction — Borough  Ordinances 
Passed  Prior  to  July  26,  1913. 
Tbe  Raystown  Water  Power  CompatiT  entered  loto  a  contract 
with  tbe  BarouKb  of  Mount  Union  for  lighting  tbe  streets  of  the 
borough  tor  a  period  of  ten  years,  from  AprU  1st,  1916.  This  con- 
tract was  made  In  pursuance  of  an  ordinance  enacted  by  the  Borough 
of  Mount  Union  on  Jnlr  16tib.  1913.  O'he  Beun  Ceatral  LlgM  and 
Power  Company  protested  against  the  approval  of  ttie  contract,  al- 
teglog  that  the  ordinance  of  July  16th,  1913,  waa  not  )^roperIy  ad- 
rertiaed  until  after  July  i6th,  and,  tlurefore,  not  valid  nnUl  ap- 
proved by  Ttte  Public  Service  Oouunluloti ;  tliat  It  has  be^i  fumtofa- 
ing  service  aatlsfa'Ctory  to  the  public  la  tbe  Borough  of  Mount  Uiiton 
since  1905.  and  baa  an  Investment  of  12,940  which  will  be  lost  tf  tbe 
ooBtraet  Is  ai»pro»ed;  that  the  Hayrtown  Water  Power  Compamr 
would  be  required  to  spend  a  lai^e  suni  of  money  in  order  to  be 
able  to  furnish  adequate  servloe  Id  the  said  Borough ; 

Hu.o:  (1)  That  the  ordinance  of  July  ISth,  1913,  baling  beoa 
paased  by  the  Borough  Council  on  Jnly  11th,  1913,  and  duly  ath 
proved  July  IStb,  1913,  and  advertised  July  82nd,  1913,  and  recorded 
prior  to  Jvly  2«th,  1913,  all  things  were  done  by  the  borough  >wb>di 
substantially  were  required  by  law  to  be  done  to  tnalce  tbe  raid 
OFdinanoe  a  valid  one  prior  to  July  2Sth,  1913,  when  tbe  Pdbllc 
Swtlce  Company  Law  beccnne  effective  and,  therefore.  It  does  not 
come  within  -the  tenns  of  the  said  Act  reqirirlng  the  approval  of  the 
CMnmiaalon. 

(2)  That  the  property  values  of  the  respondent  company  are  not 
materially  disturbed  or  injured  and  tbe  Investment  of  the  general 
public  in  the  bonds  aod  stocKs  of  tbe  said  company  is  property  pro- 
tected and  safeguarded,  and  the  character  and  efOdency  of  service 
rendered  will  not  be  Impaired  If  the  contract  Is  approved. 
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Brecht,  Commissioner,  March  9,  1915. 

On  the  16th  of  December,  1914,  the  Raystown  Water 
Power  Company  filed  an  application  for  the  approval  of  a 
contract  entered  into  with  the  Borough  of  Mount  Union 
for  lighting  the  streets  of  said  Borough  with  nitrogen 
filled  Mazda  lamps-for  a  period  of  ten  years  from  April  1, 
1915.  This  contract  it  was  set  forth  in  the  petition  was 
made  in  pursuance  to  an  Ordinance  enacted  by  the  Borough 
of  Mount  Union  on  July  16,  1913.  It  is  alleged  that  the 
aforesaid  Ordinance  was  duly  advertised  and  recorded  ac- 
cording to  law  before  the  Act  creating  The  Public  Service 
Commission  went  into  effect  on  July  26,  1913.     - 

A  protest  was  entered  against  the  approval  of  the  pro- 
posed contract  by  the  Penn  Central  Light  and  Power  Com- 
pany, alleging  iuter  alia  that  the  Respondent  and  "its 
predecessors  have  been  furnishing  light"  for  the  purpose  of 
lighting  the  streets  of  Mount  Union  Borough  since  about 
April,  1905,  that  its  service  so  far  as  it  knows  "is  satis- 
factory to  the  said  Borough,"  that  it  has  invested  in  special 
facilities  in  the  Borough  in  question  to  the  amount  oi  $2,- 
900,00,  which  will  be  lost  if  the  proposed  contract  is  ap- 
proved, that  the  Ordinance  of  July  16,  1913,  was  not  prt^- 
erly  advertised  until  after  July  26,  1913,  and  therefore  was 
not  valid  until  approved  by  the  Public  Service  Commission, 
that  the  Raystown  Water  Power  Company  cannot  without 
"expending  a  very  large  sum  of  money  furnish  and  main- 
tain •  •  •  •  reasonably  adequate"  service  for  the 
accommodation  and  safety  of  its  patrons  and  the  public,  and 
that  "according  to  the  information  received  by  the  Respond- 
ent,-the  acceptance  of  the  bid  of  the  Raystown  Water 
Power  Compan)«  •  •  •  •  -^^^  „qi  fair  and  just  to  the 
Respondent." 

On  July  24,  1914,  the  Borough  of  Mount  Union,  as  is 
shown  by  the  record  in  this  case,  advertised  that  the  Bor- 
ough Secretary  will  receive  sealed  bids  until  August  3, 
at  2:00  P.  M.,  for  all  sizes  and  styles  of  arc  lights  and  in- 
candescent lights  to  light  the  streets  of  Mount  Union  Bor- 
ough, "said  bids  to  include  a  maximum  price  for  furnish- 
ing lights  and  power  for  residents,  stores  and  all  commer- 
cial purposes  in  Mount  Union  Borough."  Two  bids  were 
received  by  the  Secretary,  one  from  the  Raystown  Water 
Power  Company,  the  other  from  the  Penn  Central  Light 
and  Power  Company.     On  November  5,  1914,  at  a  meeting 
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of  the  Borough  Council,  the  Secreaary  opened  and  read  the 
bids  before  that  body,  and  Council,  by  a  yea  and  nay  vote, 
unanimously  carried,  awarded  the  contract  to  the  Rays- 
town  Water  Power  Company.- 

It  appears  from  the  minutes  of  that  meeting  of  Council 
that  the  bid  of  the  Petitioner  was  accepted  because  the 
Respondent  Company  did  not  comply  with  the  terms  of 
the  published  request  for  bids  relating  to  price  or  rates 
for  furnishing  light  and  power  to  private  consumers,  and 
further  because  "the  services  of  the  Penn  Central  Light 
and  Power  Company  for  street  lighting  purposes  have  not 
been  satisfactory  in  the  past."  Testimony  was  also  offered 
showing  that  the  rates  offered  by  the  Raystown  Company 
were  respectively  50  cents  and  35  cents  lower  per  year  on 
the  two  types  of  lamps  adopted.  .Accordingly,  on  Novem- 
ber 20,  1914,  a  contract  for  lighting  the  streets  of  the  Bor- 
ough of  Mount  Union  was  entered  into  by  and  between  the 
Petitioner  and  the  said  Borough,  which  was  properly  ad- 
vertised and  is  now  pending  before  this  Commission  for 
approval.  Whether,  as  Respondent  contends,  the  bid  ad- 
vertised contained  a  clause  Or  specification  not  strictly  in 
accord  with  the  letter  of  the  law,  when  it  asked  for  rates 
for  domestic  consumption,  is  a  judicial  rather  than  an  ad- 
ministrative question,  and  as  such  does  not  fall  within  the 
purview  of  this  Commission's  jurisdiction.  In  awarding  a 
municipal  contract,  it  may  however,  be  said  that  the  authori- 
ties making  such  award  are  vested  with  certain  discretion- 
ary powers  which  they  are  expected  to  exercise  whenever 
they  are  called  upon  to  adopt  a  course  of  action  that  is 
designed  to  promote  the  best  interests  of  the  municipality. 

The  Penn  Central  Light  and  Power  Company  is  now 
furnishing  light  to  the  Borough  of  Mount  Union  under  a 
five-year  contract  which  will  expire  on  April  1,  I9I5.  The 
present  contract  was  acquired  by  the  Penn  Central  Com- 
pany about  a  year  and  a  half  ago  when  that  corporation 
bought  the  Mount  Union  Light  and  Power  Company,  which 
had  been  furnishing  service  theretofore  in  the  town  of 
Mount  Union.  When  the  Respondent  learned  that  the 
contract  for  lighting  the  Borough  of  Mount  Union  after 
April  1,  1915,  had  been  given  to  the  Petitioner,  it  notified 
the  "Borough  authorities  that  it  was  willing  to  meet  the 
rate  of  the  Raystown  Water  Power  Company,  aiid  ac- 
cordingly in  its  communication,  offered  to  furnish  service 
at  the  same  price  per  lamp. 
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The  original  franchise-ordinance,  on  whicl]  the  contract 
pending  in  this  proceeding  is  based,  was  passed  July  16, 
1913.  By  that  Ordinanccf  the  Raystown  Water  Power 
Company  was  given  the  right  to  erect  poles  and  wires  and 
other  facilities  for  the  transmission  of  power  in  the  Borough 
of  Mount  Union,  but  was  not  permitted  under  it  provisions 
to  enter  into  competition  in  the  sale  of  electricity  for  light- 
ing purpose,  public  or  private,  until  the  first  day  of  April, 
1915. 

In  the  course  of  developing  its  business  to  supply  power 
in  that  immediate  territory,  the  Raystown  Company  found 
it  necessary  to  cross  the  transmission  lines  and  facilities  of 
the  Penn  Central  Company.  Application  was  made  to  this 
Commission  for  the  privilege  to  cross  under  the  rights  con- 
ferred upon  the  Petitroner  by  the  Ordinance  of  July  16, 
1913,  After  a  hearing  held  on  the  matter,  this  Commission 
issued  on  March  5  and  September  3,  1914,  two  Certificates 
of  Public  Convenience  for  crossings  under  the  said  Ordin- 
ance, restricting  the  privilege  however,  to  lines  furnishing 
power  only,  and  not  allowing  it  for  transmission  service 
supplying  light.  There  was  no  question  raised  at  the  time 
the  application  was  heard  for  the  crossings,  as  to  the  legal 
status  of  the  Ordinance  of  July  16,  1913,  and  as  the  right  to 
furnish  power  was  expressly  granted  and  the  right  to  fur- 
nish light  before  April  1,  1915,  denied  by  the  language  of 
the  franchise,  the  Commission,  after  a  careful  consideration' 
of  the  merits  of  the  case,  issued  its  decrees  in  conformity 
with  the  provisions  of  the  Ordinance  aforesaid. 

It  is  now  averred  by  Respondent  that  subsequent  in- 
vestigation has  developed  the  fact  that  the  original  Ordin- 
ance did  not  become  eflective  until  after  July  26,  1913,  the 
day  the  Public  Service  Company  Law  went  into  effect. 
From  the  evidence  on  the  record  it  appears  that  the  Ordin- 
ance Book  of  the  Borough  shows  some  discrepancy  in  the 
date  of  entry  of  the  Secretary's  Certificate,  giving  August 
8th  as  the  day  of  entry  instead  of  the  day  and  date  in  July 
when  the  entry  was  actually  made.  The  Secretary  in 
testifying,  explained  the  error  by  stating  that  all  of  the 
Certificate  was  recorded  within  a  day  or  two  after  the  Ordin- 
ance was  passed  excepting  the  blank  space  reserved  for 
the  date,  which  he  did  not  expect  to  enter  nntil  the  Ordin- 
ance had  been  advertised  weekly  for  the  third  time.  The 
Commission  at  the  hearing  asked  for  copies  of  the  news- 
papers in  which  the  Ordinance  was  published  first,  and  re- 
ceived copies  of  one  newspaper,  and  the  affidavit  of  the 
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editor  of  another  paper,  which  established  the  fact  that  the 
Ordinance  was  first  advertised  in  the  one  paper  on  July  22, 
1913,  and  in  the  other  on  July  24,  1913. 

From  the  facts  ascertained  it  appears  that  the  franchise 
in  question  was  recorded  in  the  Borough  Ordinance  Book 
with  the  Certificate  of  the  Secretary  within  a  week  after 
its  enactment,  and  published  in  a  local  newspaper  on  July 
22,  1913.  But  we  think  that  the  ordinance  of  July  16,  1913, 
having  been  passed  by  the  Borough  Council  on  July  U, 
1913,  and  duly  approved  July  16th,  1913,  and  advertised 
July  22,  1913,  and  recorded  prior  to  July'26,  1913,  all  things 
were  done  by  the  Borough  which  substantially  were  re- 
quired by  law  to  be  done  to  make  said  Ordinance  a  valid 
one,  prior  to  July  26,  1913,  when  the  Public  Service  Com- 
pany Law  became  effective.  Therefore,  it  is  our  opinion 
that  it  cannot  be  held  that  said  ordinance  is  within  the 
terms  of  the  Public  Service  Company  Law  requiring  the  ■ 
approval  of  the  Commission.  The  Raystown  Water  Power 
Company,  therefore,  is  duly  empowered  upon  the  approval 
of  this  application  to  enter  upon  and  occupy  the  streets  and 
highways  of  the  Borough  of  Mount  Union  for  the  purpose 
of  furnishing  municipal  lighting  in  the  said  Borough,  as 
set  forth  specifically  in  the  Ordinance  of  July  16,  1913. 

As  it  appears  from  the  record,  the  Raystown  Water 
Power  Company  is  an  operating  Company  actively  en- 
gaged in  furnishing  light  and  power  at  Huntingdon, 
Williamsburg  and  other  municipalities  in  the  Counties  of 
Huntingdon,  Mifflin  and  Blair.  In  addition  to  extensive 
transmission  facilities,  it  has  constructed  a  large  dam  upon 
the  Raystown  Branch  of  the  Juniata  River  for  the  genera- 
tion of  Hydro-electric  power,  which  according  to  the  testi- 
mony of  the  Secretary  of  the  Company,  has  a  capacity  of 
3,900-Horse  Power. 

The  water  plant  is  reinforced  by  an  auxiliary  steam  plant 
fourteen  miles  from  the  dam,  in  which  is  installed  a  vertical 
500-KiIowatt  turbine.  The  maximum  peak  load  on  the  hne 
is  never  over  800  kilowatts,  but  its  installation  capacity  is 
sufficient  to  develop  a  much  greater  load.  Both  the  water 
and  steam  plant  are  protected  by  the  best  type  of  electric 
lighting  arresters,  and,  modern  switches  and  regulators. 
The  Company  has  poles  and  other  facilities  erected  in 
Mount  Union  Borough  to  distribute  power,  and  has  trans- 
mission lines  running  to  and  through  the  said  Borough. 
Recently  it  erected  a  substation  at  Mapleton,  which  the 
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Secretary  contends  will  enable  the  Company  "to  give  per- 
fectly good  service  in  Mount  Union." 

Some  testimony  was  offered  by  Respondent  designed  to 
show  that  the  service  of  the  Raystown  Water  Power  Com- 
pany wherever  it  furnished  light,  was  poor  and  inadequate. 
Recording  voltmeter  charts  taken  by  Respondent  from  the 
Petitioner's  service  at  Williamsburg,  Huntingdon  and 
Mount  Union  were  submitted  to  show  that  the  fluctuation 
in  the  voltage  is  over  5%,  and  a  violation  of  the  rule  es- 
tablished by  the  Commission  which  should  govern  or  de- 
fine the  limits  of  the  variation  in  the  flow  or  continuity  of 
current.  The  charts  submitted  s'how  at  Mount  Union  a 
fluctuation  ranging  from  9%  to  20%,  while  at  Huntingdon 
and  Williamsburg,  the  ebb  and  flow  of  the  current  varied 
from  18%  to  40%  and  50%. 

It  appeared  however,  that  these  records  were  taken  dur- 
ing the  three  or  four  months  of  extreme  low  water  oc- 
casioned by  the  prolonged  drought  which  during  the  late 
summer  and  fall  of  1914,  and  during  the  time  the  Petitioner 
was  installing  its  steam  plant  to  relieve  such  an  exigency 
as  then  existed.  A  record  taken  at  the  request  of  the  Com 
mission  on  a  recording  volt-meter  during  three  days  in 
January,  1915,  by  the  Petitioning  Company  at  its  office. 
which  is  said  to  be  a  considerable  distance  from  the  2200 
volt  sub-station,  and  to  represent  the  average  service  rend- 
ered, shows  an  even  voltage,  and  only  a  short  interval  of 
disturbance  in  the  current  at  the  time  when  the  street  light- 
ing circuit  is  thrown  off  and  on  the  lines. 

One  witness  was  produced  -irom  Mount  Union  who 
testified  that  the  service  furnished  by  Petitioner  at  his  place 
of  business  was  wholly  unsatisfactory  during  the  late  sum- 
mer and  fall  of  1914,  insomuch  that  he  was  obliged  to 
change  service  and  get  his  light  from  the  Penn  Central 
Company.  On  the  other  hand,  quite  a  number  of  citizens 
from  Mount  Union  and  Huntingdon  testified  that  the  ser- 
vice of  the  Raystown  Water  Power  Company  has  been 
better  and  more  satisfactory  than  that  obtained  from  the 
Penh  Central  Company.  In  the  municipalities  served  by 
the  two  companies,  the  number  of  outages  appear  to  be 
substantially  the  same  for  each  company;  and  the  service, 
so  far  as  could  be  determined  from  the  testimony,  is  prac- 
tically of  the  same  general  character  and  efficiency  in  the 
two  companies  in  interest  in  this  proceeding.  There  was 
no  evidence  presented  to  indicate  that  the  Raystown  Com- 
pany would  not  be  able  at  a  comparatively  small  expense 
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to  furnish   adequate    service   at    Mount   Union    under   its 
present  equipment,  throughout  the  year. 

The  Respondent  has  physical  property  in  the  Borough  of 
Mount  Union  amounting  approximately  to  $2,900.00,  which 
it  contends  would  be  lost  or  rendered  valueless  if  this  con- 
tract is  approved.  Under  cross  examination  of  th^  Operat- 
ing Manager  of  the  Penn  Central  Company,  it  was  shown 
that  this  estimate  is  made  up  of  one-third  of  the  value  of 
the  sub-station  building,  which  is  also  used  in  the  business 
of  serving  domestic  light  and  power,  the  physical  equip- 
ment consisting  of  poles,  wires,  cross-arms  (used  only  in 
supplying  street  light,)  current  transformer  and  switch- 
board (used  exclusively  for  the  arc  light  service,)  Ander- 
son time  clock,  2300  volt  control  switchboard  panels,  other 
auxiliary  apparatus,  and  the  general  cost  of  installing  the 
equipment. 

In  the  foregoing  valuation,  the  current  transformer 
brought  second  hand  from  the  Respondent's  Huntingdon 
plant  was  estimated  at  $527.00,  and  can  very  likely  be  in- 
stalled again  elsewhere;  the  wires  and  poles,  which  were 
reckoned  to  suffer  a  depreciation  of  $843.00  can  be  used  by 
the  Company  again  in  plant  extension  or  replacement  some- 
where else;  the  sub-station,  against  which  a  loss  of  $170.00 
was  charged,  will  remain  and  be  utilized  in  furnishing  ser- 
vice for  domestic  lighting;  the  lamps,  against  which  there 
was  placed  a  depreciation  charge  of  $674.00  can  be  installed 
and  used  in  the  service  again;  and  in  a  similar  manner  the 
balance  of  the  property  loss  of  $2,900.00  is  made  up  of  items 
that  can  he  used  further  in  the  conduct  of  the  business. 
The  property  enumerated  in  this  inventory  can  therefore 
not  be  regarded  in  the  Ifght  of  a  total  loss  to  the  Company 
if  no  longer  used  in  the  business  of  municipal  lighting  in 
the  Borough  of  Mount  Union. 

Furthermore,  both  the  Petitioning  and  Respondent 
Companies  are  operating  in  competition  in  supplying  com- 
mercial and  domestic  lighting  throughout  an  extent  of 
territory  embracing  several  counties,  and  have  been  doing 
so  for  a  considerable  length  of  time.  It  is  not  a  new  ex- 
perience for  either  of  these  companies  to  displace  the  other 
in  its  business  from  time  to  time,  as  the  contracts  of  the 
various  municipalities  expire.  About  a  year  and  a  half  ago 
the  Raystown  Company  secured  the  contract  at  Hunting- 
don, thereby  displacing  the  Penn  Central  Company,  which 
had  been  operating  in  that  particular  municipality  before. 
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By  reason  of  the  extensive  territory  in  which  both  these 
companies  are  established  and  doing  business,  the  plant 
equipment  employed  in  a  small  community  like  Mount 
Union  represents  only  a  fractional  part  of  the  property 
valuation  of  the  operating  company,  and  therefore  the  loss 
of  the  business  at  such  a  point  cannot  be  regarded  as  af- 
fecting seriously  the  revenues  of  the  company,  or  the  values 
of  the  holdings  of  the  general  public  in  such  a  plant.  Con- 
sequently, whether  the  contract-franchise  now  pending  be 
approved  or  not,  the  two  companies  concerned  in  this  pro- 
ceeding will  continue  to  do  a  competitive  business  through- 
out that  territory  in  substantially  the  same  manner  and 
with  practically  the  same  property  equipment  and  earning 
capacity  as  heretofore.  Under  the  specific  facts  that  obtain 
in  this  case,  it  may  be  justly  held  that  the  property  values 
of  the  Respondent  Company  are  not  materially  disturbed 
or  injured,  that  the  investment  of  the  general  public  in  the 
bonds  and  stocks  of  the  said  Company  ia  properly  protected 
and  safe-guarded,  and  that  the  character  and  efficiency  of 
the  service  rendered  will  not  be  impaired  if  the  contract 
of  the  Petitioner  be  approved. 

An  Order  will  be  made  that  the  contract  be  approved, 
and  a  Certificate  of  Public  Convenience  issued. 


This  case  being  at  issue  upon  petition  and  protest  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  finding  of  facts  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit.  March  19th,  1915,  it  is  ordered;  That  the 
contract  between  the  Raystown  Water  Power  Company 
and  the  Borough  of  Mount  Union,  dated  November  24th, 
1914,  for  lighting  the  streets  of  the  said  Borough  be  and  the 
same  is  hereby  approved,  and  a  Certificate  of  Public  Con- 
venience be  issued  evidencing  the  Commission's  approval 
thereof. 
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Commonwealth  of  Pemnsylvania  vs.  Pemn  Mutual  Life 

Insurance  Co. 

Life  Insurance  Companies — Tax  on  Cross  Receipts, 
The  r^Hervi;  ur  iudividiial  JDEuraaie  fuutl  created  by  the  excess  of  tbe 
mBximum  aanual  premium  of  a  Mutual  Life  lasuraiice  Companj,  doiug 
busioess  on  tbe  "level  premium  plan,"  over  the  cost  of  insuraDce  durioK 
tbe  earlier  years  u£  a  policy  is  not  taxable  under  the  Act  of  June  1, 
18S»,   P.  L.   420. 

Appeal  from  settlement  for  tax  on  gross  receipts,  C.  P. 
Dauphin  County,  Nos,  31,  32,  33  and  144,  Commonwealth 
Docket,  1913. 

ff^m.  M.  Hargest,  Second  Deputy  Attorney  General  for  Com- 
monwealth. 

Snodgrass  W  Smith  for  defendant. 

McCarri;ll  J.,  April  22,  1915. 

The  defendant  is  a  mutual  life  insurance  company  incor- 
porated by  the  State  of  Pennsylvania.  It  has  no  capital 
stock  and  conducts  its  business  upon  the  mutual  plan.  The 
accounting  officers  of  the  State  have  made  four  settlements 
against  the  defendant  company  for  tax  on  gross  premiums, 
from  each  of  which  settlement  the  company  has  appealed. 
Trial  by  jury  has  been  duly  waived.  From  the  evidence 
submitted  we  find  the  following, 

st.\tement  of  facts 

The  defendant  company  conducts  its  business  upon  what 
is  known  as  the  "level  premium  plan."  "Under  this  plan 
the  maximum  annual  contribution  which  any  member  can 
be  called  upon  to  pay  is  uniform  throughout  the  life  of  the 
policy.  The  member  pays  during  his  early  years  a  sum  in 
excess  of  the  current  cost  of  his  insurance.  This  excess  is 
applied  to  the  creation  of  a  reserve  or  individual  insurance 
fund,  which  serves  to  maintain  the  insurance  in  the  later 
years,  when  the  stipulated  level  premium  would  be  insuffi- 
cient to  meet  the  current  cost  of  insurance  on  the  natural 
premium  plan.  At  the  end  of  each  year  the  excess  of  in- 
come over  disbursements  is  ascertained,  and  after  setting 
aside  so  much  of  said  excess  as  is  required  for  the  increase 
in  policy  reserves  and  other  liabilities  the  balance  is  treated 
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as  a  resource,  enabling  the  company  thereafter  to  demand 
from  the  policy  holders  less  than  the  stipulated  premium. 
Each  policy  holder's  share  in  this  so-called  fund  is  then 
ascertained  and  before  his  next  premium  falls  due  he  is 
advised  of  the  amount  thereof,  and  that  the  company,  if 
he  wishes  to  use  it  in  abatement  of  premium,  will  accept 
in  full  settlement  of  such  premium  the  difference  between 
the  premium  written  in  his  policy  and  the  amount  stand- 
ing to  his  account  with  the  company  which  has  arisen  out 
of  the  previous  premium  payments.  Unless  used  in  the 
abatement  of  premiums  the  policy  holder  may,  if  he  desires, 
withdraw  his  share  of  the  so-called  fund  in  cash,  permit  it 
to  accumulate;  or  this  share  is  paid  to  him  if  he  discon- 
tinues his  policy,  or  is  paid  in  addition  to  the  amount  in- 
sured if  the  policy  becomes  a  death  claim.  For  the  first 
year  of  each  policy  the  company  invariably  collects  the 
maximum  premium  stipulated  in  the  policy,  and  such  pre- 
miums form  part  of  the  company's  taxable  income  for  their 
respective  years.  This  method  of  calculating  premiums 
and  ascertaining  and  disposing  of  the  excess  at  the  end 
of  each  year  is  practiced  not  only  by  the  defendant  com- 
pany but  other  mutual  life  insurance  companies  generally." 
One  of  the  by-laws  of  the  defendant  company  thus  pro- 
vides: 

"This   policy   shall   participate    in   surplus   and 
the  company  will  annually  determine  and  account 
for  the  portion  of  the  divisible  surplus  accruing 
thereto.     The  owner  of  this  policy  shall  have  the        , 
right  in  any  year   to   have  the   current  dividend 
arising  from  such  participation  applied  to  reduce 
the  premium,  to  increase  the  amount  insured,  or 
to  accumulate  to  its  credit  at  3  per  cent,  compound 
interest  per  annum,  which  accumulation  will  be 
payable  at  the  maturity  of  the  policy,  or  may  be 
withdrawn   at   any   premium   anniversary.     If   no        | 
other  option  is  selected   dividends  may  be  with-      ~ 
drawn  in  cash." 
If  the  policy  holder  desires  to  have  his  share  of  the  ex- 
cess over  and  above  the  expenses  for  the  year  applied  to 
the  payment  of  the  premium  then  maturing,  the  company's 
receipt  shows  that  it  has  been  so  applied  and  designates 
the  amount  actually  received  by  the  defendant  company. 
The  accounting  officers  have  made  their  settlements  upon, 
the  theory  that  the  defendant  company  has  actually  re- 
ceived the  maximum  premiums  mentioned  in  the  several 
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policies  and  has  declined  to  deduct  the  amounts  awarded 
the  several  policy  holders  as  their  respective  shares  of  the 
excess  of  the  maximum  premiums  over  and  above  the 
actual  and  necessary  expenses  of  the  company. 

The  appeal  entered  to  No.  31.  C.  D.  1913 
is  for  settlement  of  tax  upon  premiums  for 
the  six  months  ending  December  31,  1911. 
The  accounting;  officers  charge  the  defend- 
ant company  with  the  receipt  of  the  maxi- 
mum premiums  amounting  to    $1,790,426  94 

As  matter  of  fact  the  company  gave  credit 
for  the  excess  over  and  above  actual  and 
necessary   expenses    106,554  31 


And  the  company  actually  received  only     $1,683,872  63 

The  appeal  entered  to  No.  32  C.  D.  1913 
is  for  settlement  of  tax  upon  premiums  for 
the  six  months  ending  June  30,  1912.  The 
accounting  officers  charge  the  defendant 
company  with  the  receipt  of  the  maximum 
premiums  amounting  to   $1,964,324  55 

As  matter  of  fact  the  company  gave  credit 
for  the  excess  over  and  above  the  actual 
and  necessary  expenses 212,115  67 


And  the  company  actually  received  only     $1,752,208  88 

The  appeal  entered  to  No.  33  C.  D.  1913 
is  for  settlement  of  tax  upon  premiums  for 
the  six  months  ending  December  31,  1912. 
The  accounting  officers  charge  the  defend- 
ant company  with  the  receipt  of  the  maxi- 
mum premiums  amounting  to  $1,883,870  75 

As  matter  of  fact  the  company  gave  credit 
for  the  excess  over  and  above  actual  and 
necessary  expenses   ' 170,455  11 


And  the  company  actually  received  only     $1,713,415  64 

The  appeal  entered  to  No.  144  C.  D.  1913 
is  for  settlement  of  tax  upon  premiums  for 
the  six  months  ending  June  30,  1913.  The 
accounting  officers  charge  the  defendant 
company  with  the  receipt  of  the  maximum 
premiums  amounting  to   $2,073,455  56 
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As  matter  of  fact  the  company  gave  credit 
for  the  excess  over  and  above  actual  and 
necessary  expenses   205,990  60 


And  the  company  actually  received  only,  $1,867,464  96 
The  Act  of  June  1,  1889,  provides  that  reports  shall  be 
made  in  writing  by  insurance  companies  'To  the  Auditor 
General  semi-annually  upon  the  first  days  of  July  and  Jan- 
uary in  each  year,  setting  forth  the  entire  amount  of  pre- 
miums and  assessments  received  by  such  company  or  asso- 
ciation during  the  preceding  six  months,  whether  the  said 
premiums  or  assessments  were  received  in  money  or  in 
the  form  of  notes,  credits  or  any  other  substitute  for 
money,  and  every  such  company  or  association  shall  pay 
into  the  State  Treasury,  semi-annually,  on  the  last  day  of 
January,  and  July,  in  addition  to  aoy  other  tax  to  which  it 
may  be  liable  under  the  Ist  and  21st  sections  of  this  Act, 
a  tax  of  8  mills  upon  the  dollar  upon  the  gross  amount  of 
said  premiums  and  assessments  received  from  business 
transacted  within  this  Commonwealth." 

The  question  raised  by  these  appeals  is  whether  or  not 
the  money  deducted  by  the  defendant  company  from  the 
maximum  premiums  mentioned  in  its  pohcies  because  of 
the  sums  credited  to  the  several  policy  holders  by  reason 
of  the  excess  of  their  previous  contributions  over  and  above 
all  expenses  is  to  be  deducted  from  the  maximum  premiums. 
The  Company  has  paid  the  8  mill  tax  upon  the  amounts 
actually  received  by  it,  as  per  the  above  statements,  and  if 
the  Commonwealth  is  not  entitled  to  a  tax  upon  the  deduc- 
tions made  as  above,  there  is  now  nothing  due  from  the 
defendant  company. 

DISCUSSION 

The  statute  imposes  the  tax  upon  premiums  and  assess- 
ments received  by  insurance  companies,  "either  in  money 
or  in  the  form  of  notes,  credits,  or  any  other  substitute  for 
money."  The  amount  which  the  defendant  company  claims 
shall  be  deducted  from  the  maximum  premiums  is  not 
money  received  by  the  company  nor  is  it  notes  or  credits. 
It  is  not  alleged  that  the  company  received  notes  for  the 
whole  or  any  part  of  this  amount,  nor  that  any  credit  was 
given  the  company  for  the  whole  or  any  part  of  this  sum. 
Indeed  no  credit  could  possibly  have  been  given  to  the  com- 
pany for  it  is  not  pretended  that  there  was  any  obligation 
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of  the  company  upon  which  credit  could  have  been  given 
by  policy  holders  for  the  premium  payable  by  them  re- 
spectively. The  company  simply  had  in  its  possession 
money  due  to  its  policy  holders,  which  money  the  policy 
holders  requested  should  be  credited  upon  the  premium 
payable  by  them  respectively,  and  it  was  accordingly  done. 
The  policy  holders  alone  received  credits.  It  is  only  credits 
received  by  the  company  which  are  taxable  under  the 
statute,  and  the  company  received  no  credits  in  any  of 
these  transactions  with  its  policy  holders.  The  maximum 
premiums  named  in  the  several  policies  were  neither  de- 
manded nor  received  by  the  company.  Under  the  terms  of 
the  contract  the  policy  holders  had  the  right  to  demand 
that  their  respective  shares  of  their  previous  contributions' 
over  and  above  the  actual  and  necessary  expenses  of  the 
company  should  be  credited  upon  the  maximum  premiums 
at  each  premium  paying  period,  and  that  upon  payment 
of  the  balance  the  policies  should  respectively  be  continued 
in  force  until  the  next  premium  paying  period  arrived. 

The  principle  here  involved  was  considered  and  de- 
cided by  President  Judge  Simonton  of  this  Court  in  Com- 
monwealth vs.  Penn  Mutual  Insurance  Company,  1st  Dau- 
phin Co.  Rpr.  233.  The  question  there  raised  was  whether 
these  abatements  upon  premiums  was  to  be  regarded  as 
earnings  or  income  of  the  company  taxable  under  the  Act 
of  1868,  and  it  was  held  that  they  were  neither  earnings  or 
income.  In  so  concluding  Judge  Simonton  uses  the  follow- 
ing language: 

"We  think  the  so-called  'dividends  to  policy 
holders'  are  not  net  earnings  or  income  and  do  not 
represent  such  earnings,  and  that  defendant  is  not 
liable  to  tax  in  respect  to  them.  • .  *  •  *  It 
is  strenuously -contended  by  the  able  special  coun- 
sel for  the  Commonwealth  that  because  these  abate- 
ments are  entered  on  the  books  of  the  company  as 
dividends  to  policy  holders  or  surplus  to  policy 
holders  they  therefore  represent  net  earnings  or 
income,  and  furnish  a  measure  of  the  liability  of 
the  company  to  taxation.  Whatever  these  state- 
ments may  be  called,  they  are  in  reality  what  we 
have  stated  in  the  findings  of  facts.  The  amounts 
they  represent  are  mere  negative  quantities,  ab- 
stract statements  not  of  what  is,  or  is  to  be  re- 
ceived or  to  come  in,  but  what   is  not  to  be  re- 
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ceived.     The   calculations   are   made   for   the   ex- 
press purpose  of  determining  how   much  of  the 
amount  which  the  company   might   receive   shall 
not  be  received,  and  one  of  the  items  which  make 
up  the  apparent  amount  upon  the  basis  of  which 
this  calculation  is  made,  is  the  sum  which  was 
abated  and  not  received  during  the  preceding  year. 
In  short,  the  whole  proceeding  is  merely  a  method 
by  which  the  books  of  the  company  are  made  to 
show  what  would  be  the  actual  gross  debtor  and 
creditor  accounts   of   the   company   if  the   whole 
amount  of  the  premiums  was  collected  and  a  part 
was   afterwards    returned   to    the   policy   holders, 
while  in  fact  it  is  neither  collected  nor  returned. 
The  reason  for  fixing  the  premium  stipulated  for 
at  a  higher  rate  than  sufficient  under  ordinary  cir- 
cumstances to  cover  the  risk  is,  of  course,  that  the 
company  may  be  strong  enough  to  stand  in  case 
of  extraordinary  mortality  among  its  members." 
This  decision  of  Judge  Siraonton  was  cited   at   length 
and  approved   by   the   Court  of- Appeals  of  Kentucky   in 
Mutual  Benefit  Life  Insurance  Company  vs.  Kentucky,  33 
Ky.  L.  R.  338  (107  S._W.  Rpr,  902),  in  which  the  State  of 
Kentucky  by  statute  imposed  "A  two  per  cent,  tax  on  all 
renewal  premiums  received  in  cash  or  otherwise"  arid  it 
was  held  that  abatements  upon  premiums  were  not  taxable; 
the  conclusion  being  thus  stated: 

"The  difficulty  which  surrounds  the  appellant 
in  this  case  grows  out  of  its  method  of  bookkeeping 
and  its  use  of  terms  out  of  their  ordinary  significa- 
tion. What  really  happened  in  every  case  was 
that  the  stipulated  premium  was  much  larger  than 
the  company  actually  needed  to  carry  the  risk 
under  ordinary  conditions;  but  if  extraordinary 
conditions  should  arise,  the  whole  might  be  needed. 
Thus,  if  an  epidemic  swept  over  the  country  the 
losses  among  the  policy  holders  would  perhaps  be 
abnormal,  and  then  the  company  would  need  the 
full  amount  of  the  contract  premium.  Now,  in 
order  to  prepare  in  advance  against  such  untoward 
contingencies  of  trie  future  the  company  collected 
the  first  year  the  full  amount  of  the  premium  and 
set  aside  so  much  of  it  as  was  over-payment,  as 
a  guaranty  against  misfortune;  and  then  said  to 
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its  policy  holders:  'You  need  not  pay  hereafter 
the  full  amount  of  the  stipulated  premium,  but 
may  omit  the  overplus  because  we  have  already 
collected  from  you  more  than  you  should  have  paid 
under  ordinary  circumstances,  and  we  are  holding 
that  as  protection  against  extraordinary  losses' 
"  •  "  •  The  company,  on  its  books,  calls  this 
a  dividend,  and  pretends  to  credit  the  annual  pre- 
mium with  it.  Now,-  the  truth  is  that  this  over- 
payment is  not  a  dividend  in  any  sense  of  the 
term;  nor  is  the  failure  of  the  company  to  collect 
the  full  amount  of  the  premium  in  after  years  a 
credit  in  any  sense  of  the  term.  A  sum  of  money 
applied  as  a  credit  can  never  be  used  for  the  same 
purpose  again." 

We  are  satisfied  that  the  deductions  made  from  the 
maximum  premiums  as  hereinbefore  stated  were  never 
received  by  the  defendant  company  either  in  money,  notes, 
credits  or  otherwise,  and  that  with  respect  to  these  sums 
the  defendant  company  is  not  liable  to  the  eight  mill  tax. 
It  has  paid  this  tax  upon  all  the  premiums  which  it  act- 
ually received  in  money  or  otherwise,  and  we,  therefore, 
have  reached  the  following, 

CON'CLl'.SIOXS 

1.  The  defendant  company  is  not  now  indebted  to  the 
Commonwealth  for  tax  upon  gross  premiums. 

2.  It  is  therefore  now  ordered  that  Judgment  be  entered 
in  each  of  the  cases  referred  to  in  the  foregoing  caption  in 
favor  of  the  defendant  and  against  the  Commonwealth 
unless  exceptions  be  filed  within  the  time  limited  by  law. 


Commonwealth  of  Pennsylvania  vs.  Alden  Coal 
Company. 

Constilultonal  Law — Title  of  Act  of  Assembly — Local  or  Special 
Acts — Taxation — Double  Taxation — Act  of  June  zj,  1913. 
ThE  Act  of  Jua«  27,   1913  V,   L.   639,   iiupoHiDK  a  tax  on  aothracite 

coal  prepared  for  market  in  PeoiiBjlvania,   violatea  neitber  the  state  nor 

the  Federal  Constitution  and  is  a  valid  exercise  of  tbe  taxing  power. 
The  Keoeral  subject  of  the  Act  of  June  27,   1B13,   Is  the  taxation  ot 

coal.     The  pmvifiionH  fnr  tlie  collection  and  dispoaition  of  the  tax  relate 

to  that  suhjeet. 
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It  i>  not  DPceBMry  that  penal  prarisioliB  for  tbe  enforcemeDt  of  K 
■tatute  b«  specifically  mentloaed  in  its  title. 

A  taiiag  ant  is  not  local  if  it  operates  in  every  county  io  tbe  Stat* 
wbere  the  subject  of  tbe .  tax  is  found  and  tbe  fact  tliat  a  subject  of 
taxation  is  not  found  in  all  of  the  counties  of  tbe  Commonwealth  does 
not  make  it  oeceasary  that  an  act  imposing  a  tax  upon  it  should  be 
enacted  in  accordance  with  the  CoDstitutioual  requirements  regulating 
local  legislation. 

Tbe  tax  imposed  by  the  Act  of  June  27.  1&13  ia  to  be  paid  by  the 
Operator  that  prepares  tbe  eoal  for  market.  The  coal  Is  subject  to  tb« 
tax  irben  it  is  prepared  for  market  and  at  its  value  at  tliat  time.  Tbe 
valuation  of  the  coal  then  made  is  equivalent  lo  an  assessment  for  the 
purpoBc  of  taxation. 

Hie  removal  of  coal  from  the  State,  or  its  sale  after  it  is  prepared  for 
Barket  and  assesaed,  does  not  relieve  the  operator  preparing  it  for  mar- 
ket of  liability  for  the  tax. 

Appeal  from  settlement  for  tax  on  anthracite  coal.  C.  P. 
Dauphin  County,  No.  65,  Commonwealth  Docket  1914. 

John  C.  Bell,  Attorney  General  and  Wm.  M.  Hargest,  Second 
Deputy  Attorney  General  for  plaintiff. 

Olmsted  W  Slamm,  for  defendant. 

KuNKEL,  P.  J.,  April  30,  1915. 

This  is  an  appeal  from  the  settlement  by  the  accounting 
officers  of  the  Commonwealth  against  the  defendant  for  the 
tax  on  anthracite  coal  which  it  mined  and  prepared  for 
market  during  tht  period  beginning  June  28,  1913,  and 
ending  December  31,  1913.  It  has  been  submitted  to  us 
for  trial  without  a  jury.     We  find  the  facts  to  be  as  follows: 


The  defendant  is  a  corporation  of  this  state  anij  operates 
only  in  Luzerne  County,  where  it  mines  and  prepares  an- 
thracite coal  for  market.  On  June  30,  1914,  pursuant  to  its 
report  to  the  Auditor  General  made  January  31.  1914,  the 
present  account  was  settled  against  it.  in  which  it  was 
charged  with  a  tax  of  $7,792.86,  being  two  and  one-half  per 
centum  on  137,017.8  tons  of  coal  prepared  for  market,  of  the 
value  of  $311,714.42.  It  presented  its  petition  for  a  re- 
settlement, in  accordance  with  the  provisions  of  the  Act  of 
April  9,  1913.  P.  L.  48,  which  was  refused.  Whereupon 
it  took  this  appeal. 
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Before  it  made  its  report  of  the  number  of  tons  of  coal 
prepared  for  market  and  the  value  thereof,  and  before  this 
settlement  was  made  against  it,  it  had  sold  the  coal  and 
was  no  longer  the  owner  thereof,  and  of  the  13?,017.8  tons 
of  coal,  103,018.9  had  been  shipped  out  of  the  state.  These 
we  think  are  the  material  facts.  There  are,  however,  other 
facts  which  we  have  found  and  which  appear  by  our 
answers  to  the  Commonwealth's  and  defendant's  requests 
for  findings  of  fact  filed  herewith. 

DISCUSSIOK 

The  Commonwealth's  claim  for  the  tax  in  dispute  rests 
upon  the  Act  of  June  2/,  1913,  P.  L.  639.  By  Section  1  of 
the  Act  every  ton  of  anthracite  coal  prepared  for  market  in 
this  Commonwealth  is  made  subject  to  a  tax  of  two  and 
one-half  per  centum  of  the  value  thereof,  the  tax  to  be 
settled  and  collected  as  provided  by  law  for  other  state 
taxes.  By  Section  2  every  operator  of  an  anthracite  coal 
mine  or  mines  in  the  stale  is  required  to  report  in  writing 
and  under  oath  to  the  Auditor  General,  in  the  month  of 
January  in  each  year,  the  number  of  tons  of  anthracite 
coal  mined  by  him  or  it  within  the  calendar  year  then  next 
preceding,  and  the  value  thereof  prepared  for  market.  '  By 
Section  3  the  failure  to  report  within  the  time  required  is 
visited  by  a  penalty  of  ten  per  centum  on  the  tax;  and  an 
intentional  failure  to  make  the  report  is  declared  to  be  a 
misdemeanor,  punishable,  upon  conviction,  by  fine  or  im- 
prisonment. By  Section  4  an  appeal  is  given  to  the  opera- 
tor from  the  settlement  of  the  account  for  the  tax.  By 
Section  5  it  is  provided:  "Each  county  shall  receive  from 
the  'State  Treasurer,  for  the  use  of  the  several  cities, 
boroughs  and  townships  thereof,  one-half  of  the  said  tax 
collected  from  operators  in  said  county;  and  the  treasurer 
thereof  shall,  within  thirty  days  thereafter,  pay  over  the 
same  to  the  treasurers  of  the  several  cities,  boroughs  and 
townships  in  said  county  pro  rata,  according  to  their  re- 
spective populations  as  shown  by  the  last  preceding  United 
States  census."  Many  objections  have  been  raised  to  the 
validity  of  this  statute,  which  we  will  consider  as  briefly 
as  possible. 

1.  The  statute  is  assailed  on  the  ground  that  it  con- 
tains more  than  one  subject,  that  its  title  is  defective,  and 
that  in  these  respects  it  violates  .Section  3  of  Article  III  of 
the  Constitution.     In   Booth  &  Flinn  vs.  Miller,  237   Pa. 
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297,  it  was  said:  "It  is  not  an  infringement  of  Article  III, 
Section  3,  of  the  Constitution,  if  there  are  several  provisions 
in  a  bill,  providing  they  are  connected  with  and  germane 
to  the  general  object  of  the  legislation.  It  is  sufficient  if 
they  relate  to  and  are  a  means  of  carrying  out  the  one 
general  provision  of  the  Act."  And  in  Commonwealth  vs. 
Powell  et  al.,  appealed  from  this  Court,  and  affirmed  by 
the  Supreme  Court  but  not  yet  reported,  it  was  said:  "No 
argument  should  be  required  to  show  that  provision  for 
attaining  various  objects  which  relate  to  the  general  sub- 
ject of  a  bill  may  be  dealt  with,  by  its  terms,  without  lay- 
ing it  open  to  the  charge  of  containing  more  than  one  sub- 
ject." The  general  subject  of  the  present  Act  is  the  taxa- 
tion of  anthracite  coal.  The  provisions  for  the  collection 
and  disposition  of  the  tax  relate  to  that  subject.  They 
cannot  be  viewed  as  other  subjects  under  the  doctrine 
above  stated. 

The  objection  that  the  title  of  the  Act  is  defective  because 
there  is  no  notice  given  therein  of  the  penal  provision  for 
failing  to  make  the  required  report  is  not  tenable.  The 
report  is  an  important  step  toward  collecting  the  tax.  The 
penal  provision  is  the  means  of  enforcing  the  production 
of  the  report.  It  is  auxiliary  to  the  collection  of  the  tax 
of  which  notice  is  given  in  the  title.  It  is  necessarily  covered 
therefore  by  such  notice.  The  high  license  law  entitled 
"An  Act  to  regulate  and  restrain  the  sale  of  •  *  "  • 
liquors"  contains  penal  provisions  for  its  enforcement,  but 
no  notice  thereof  is  given  in  the  title.  No  one  over  success- 
fully questioned  the  sufficiency  of  that  title,  although  there 
is  no  specific  or  express  notice  given  therein  of  the  means 
provided  for  enforcing  it.  Many  other  instances  of  like 
kind  might  be  cited,  but  this  we  think  is  sufficient, 

2.  It  is  further  objected  that  the  Act  does  not  require 
the  defendant  to  pay  the  tax.  It  is  true  there  is  no  express 
requirement  that  the  operator  shall  pay,  and  in  this  respect 
the  Act  is  crudely  drawn,  but  an  examination  of  its  pro- 
visions leaves  no  doubt  of  the  legislative  intention.  The 
operator  who  prepares  the  coal  for  market  is  required  to 
report  the  nupiber  of  tons  mined  and  the  value  there;if, 
the  accounting  officers  are  authorized  to  settle  *he  account 
for  the  tax,  and  the  operator  is  given  the  right  to  appeal 
from  the  settlement.  Why  give  him  the  right  to  appeal  if 
he  is  not  interested  in  the  account  and  the  account  is  not 
against  him  and  if  he  is  not  to  pay?    That  it  was  the  in- 
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tention  of  the  legislature  that  he  should  pay  is,  we  think, 
manifest. 

3.  We  have  carefully  examined  and  considered  the 
proposition  that  the  Act  is  local  and  special  legislation,  but 
we  are  not  able  to  agree  with  it.  The  Act  imposes  a  tax 
on  anthracite  coal.  It  in  no  way  purports  to  legislate  for 
any  particular  locality.  The  fact  that  anthracite  coal  is 
now  found  in  only  nine  counties  of  the  state  does  not  render 
it  a  local  Act.  Anthracite  coal  may  be  found  in  other 
counties  in  the  future,  but  even  if  this  be  not  so,  an  .Act  is 
not  local  which  operates  in  every  county  of  the  state 
where  the  subject  of  the  tax  is  found.  There  is  no.  indi- 
cation that  the  Act  was  not  passed  in  good  faith  or  was 
passed  to  avoid  the  constitutional  inhibition  against  local 
or  special  legislation.  The  authorities  cited  by  the  defend- 
ant in  support  of  this  objection  have  no  application  to  the 
present  case.  These  were  cases  where  the  legislation  in 
terms  referred  to  counties  and  other  municipal  divisions  of 
the  state,  and  a  law  that  applied  to  some  and  not  to  others 
was  of  course  held  to  be  a  local  law  and  violation  of  the 
Constitution;  or  where  the  counties  or  divisions  mentioned 
in  the  legislation  were  so  described  as  to  embrace  some 
counties  or  divisions  of  the  state  and  not  others,  in  which 
event  the  law  was  declared  to  be  local.  In  the  case  before 
us,  however,  there  is  no  attempt  to  legislate  for  any  counties, 
cities,  boroughs,  &c.  The  Act  refers  to  anthracite  coal  and 
its  taxation.  If  it  referred  to  ail  coal  the  same  objection 
could  be  made  against  it,  because  in  many  counties  of  the 
state  no  coal  of  any  kind  is  to  be  found. 

It  is  further  argued  that  the  Act  is  a  local  law  regulating 
the' affairs  of  counties,  cities,  &c.,  and  violates  Section  7  of 
Article  III.  of  the  Constitution.  We  fail  to  understand 
how  it  can  be  said  to  regulate  the  affairs  of  counties,  cities, 
boroughs,  &c.  -As  we  have  said,  it  does  not  purport  to 
refer  to  counties  or  any  municipal  division  of  the  state.  It 
makes  no  attempt  to  regulate  the  tax  of  any  such  division. 
It  imposes  a  tax  for  state  purposes.  On  its  face  it  deals 
with  a  state  affair.  It  is  nothing  more  nor  less  than  legis- 
lation for  the  purpose  of  raising  state  revenue.  If  it  is  to 
be  condemned  as  a  local  Act  regulating  the  affairs  of  coun- 
ties, &c.,  it  follows  that  the  legislature  may  not  subject  to 
taxation  any  property  unless  it  be  found  in  every  county 
in  the  state,  a  proposition  not  to  be  entertained  for  a 
moment,  and  one.  the  mere  statement  of  which  is  its  own 
refutation. 
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Again,  if  it  be  considered  a  local  Act,  although  not  regu- 
lating the  affairs  of  counties,  such  as  may  be  enacted  by 
proper  publication,  then  it  amounts  to  this,  that  the  legis- 
lature may  not  subject  to  taxation  any  property  unless  such 
property  be  found  in  every  county  in  the  state,  without 
publication  in  conformity  with  the  constitutional  require- 
ment. 

Furthermore,  if  it  be  suggested  that  the  Act  is  local  and 
special  legislation  because  the  distributive  section,  Section 
5,  applies  only  to  the  cities,  boroughs  and  townships,  in 
the  counties  in  which  the  coal  is  mined,  we  can  only  say  we 
are  not  aware  of  any  obligation  on  the  part  of  the  legisla- 
ture to  give  notice  by  publication,  before  passage,  of  every 
bill  by  which  the  state  revenues  are  distributed  or  by  which 
appropriations  are  made  therefrom  to  specific  objects.  "If 
this  be  the  law  it  has  never  been  observed,  and  failure  to 
observe  it  is  a  strong  argument  against  the  defendant's 
position.  Nor  have  we  been  referred  to  any  authority 
which  holds  that  such  a  law  is  a  regulation  of  the  affairs  of 
counties,  cities,  &c.,  in  violation  of  the  constitutional 
prohibition, 

4.  The  objection  that  the  coal  here  taxed  was  repre- 
sented in  the  capital  stock  of  the  defendant,  on  which  it  paid 
or  will  pay  a  capital  stock  tax,  and  that  therefore  the  Act 
imposes  double  taxation,  is  not  necessarily  a  fatal  ob- 
jection. Whether  a  double  taxation  is  imposed  by  the  Act 
is  quite  immaterial.  The  power  of  the  legislature  to  im- 
pose double  taxation  is  well  settled.  The  only  question 
here  is  whether  the  legislature  so  intended.  It  must  be  pre- 
sumed that  the  legislature  knew  that  the  coal  taxed  by  this 
Act  might  be  included  in  the  valuation  of  the  capital  stock 
for  the  capital  stock  tax.  and  if  it  knew  this  and 
passed  the  present  statute  with  that  knowledge,  it 
is  quite  plain  it  intended  to  impose  double  taxation. 
But  the  coal  taxed  by  the  Act  might  not  be 
included  in  the  valuation  of  the  capital  stock. 
That  would  depend  upon  whether  or  not  it  was  in  the 
state  or  owned  by  the  defendant  during  the  period  from 
November  1  to  November  15  of  the  year  for  which  the  tax 
was  settled.  Within  that  period  the  appraisement  of  the 
capital  stock  for  state  taxation  is  required  to  be  made. 
Com.  vs.  Railroad  Co..  145  Pa,  74.  If  the  coal  was  not 
owned  by  the  operator  or  was  not  in  the  state  during  that 
time  it  could  not  properly  be  included  in  the  appraisement 
of  the  capital  stock,  Penna.  vs.  Delaware  R.   R.  Co.,   198 
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U.  S.  341,  in  which  case  there  would  not  be  double  taxation. 
It  is  manifest,  therefore,  that  it  is  in  the  power  of  the  opera- 
tor, by  disposing  of  the  coal  before  the  period  beginning 
November  1  and  ending  November  15  in  each  year,  jr  l>y 
removing  it  from  the  state  before  that  period,  to  readily 
avoid  the  double  taxation  which  is  made  the  basis  of  this 
complaint.  We  do  not  think  the  complaint  has  any  real 
merit,  as  tbe  double  taxation  does  not  necessarily  result 
from  the  legislation  and  may  be  avoided  by  the  act  of  the 
operator. 

But  it  is  said  that  the  coal  mined  by  the  defendant  dur- 
ing the  period  covered  by  this  settlement  was  included  in 
the  valuation  of  its  capital  stock  for  state  taxation.  If  the 
coal  was  outside  of  the  state  between  November  1  and 
November  15,  1913,  its  value  may  be  properly  deducted 
from  the  total  valuation  of  the  capital  stock  and  thus  it  will 
not  be  subjected  to  the  capital  stock  tax.  If  the  coal  was 
not  owned  during  that  period  it  cannot  be  said  to  have  been 
included  as  coal  in  the  valuation  of  the  capital  stock.  What 
is  complained  of  in  the  present  case  may  occur  occasionally, 
but  does  not,  as  we  have  said,  necessarily  follow  from  the 
provisions  of  the  Act.  The  fact  that  tlie  coal  owned  by 
a  corporate  operator  may,  under  circumstances  exclusively 
within  its  control,  be  taxed  through  its  capital  stock,  while 
the  coal  owned  by  an  individual  operator  is  not  so  taxed, 
would  not  warrant  us  in  declaring  the  Act  unconstitutional 
and  void. 

5.  It  is  further  contended  that  the  Act  in  question  is  in 
conflict  with  Sections  1  and  2  of  Article  IX  of  the  State  Con- 
stitution and  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution,  because  it  imposes  a  tax  on  anthracite  coal  and 
not  on  coal  generally.  It  is  argued  that  coal  may  not  be 
classified  for  taxation  as  anthracite  coal  and  all  other  coal 
be  exempted  from  the  tax  under  these  constitutional  pro- 
visions, and  that  such  a  tax  is  not  uniform.  If  the  classifi- 
cation be  allowable  the  objection  of  the  lack  of  uniformity 
and  the  resulting  exemption  complained  of  must  fail. 
Necessarily  the  classification  of  property  or  "persons  for 
taxation,  and  the  subjection  of  the  members  of  a  class  and 
the  property  within  the  class  to  taxation,  excludes  or  re- 
lieves from  such  tax  all  property  or  persons  not  embraced 
in  the  class.  This  is  not  the  kind  of  exemption,  however, 
against  which  Section  2  of  Article  IX  is  directed. 

On  the  question  of  the  right  of  the  legislature  to  classify 
for  the  purposes  of  taxation,  the  authorities  are  numerous 
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and  need  not  be  referred  to  at  length.  We  think  it  is 
sufficient  to  refer  only  to  the  case  of  Knisely  vs.  Gotterel, 
196  Pa.  614,  where,  quoting  from  Seabolt  vs.  Commissioners 
of  Northumberland  County,  187  Pa.  318,  it  is  reiterated: 
"Classification  is  a  legislative  question,  subject  to  judicial 
revision  only  so  far  as  to  see  that  it  is 'founded  on  real  dis- 
tinctions in  the  subjects  classified,  and  not  on  artificial  ©r 
irrelevant  one  used  for  the  purpose  of  evading  the 
constitutional  prohibition.  ]f  the  distinctions  are  genuine 
the  courts  cannot  declare  the  classification  void  though 
they  may  not  consider  it  to  be  on  a  sound  basis,  The  test 
is  not  wisdom  but  good  faith  in  the  classification."  It  is 
quite  clear  that  the  distinction  between  anthracite  coal 
and  other  kinds  of  coal  is  not  a  fictitious  one.  It  has 
arisen  among  those  who  have  mined,  dealt  in  and  used  coal. 
It  is  a  distinction  so  common  as  to  be  recognized  the  world 
over.  The  classification  of  anthracite  coal,  therefore,  as  a 
subject  of  taxation  cannot  be  said  to  be  artificial,  or  may  not 
justly  be  subjected  to  the  charge  of  being  used  for  purpose 
of  evading  the  Constitution.  What  the  Legislature  did 
in  enacting  the  present  statute  was  but  to  adopt  a  dis- 
tinction already  existing  respecting  the  property  made  sub- 
ject to  the  tax.  The  same  distinction  has  been  recognized 
by  the  legislature  and  sustained  with  respect  to  the  business 
of  mining  anthracite  coal  and  of  mining  bituminous  coal. 
Act  of  June  2,  1891,  Durkin  vs.  Kingston  Coal  Co.  et  al., 
171  Pa.  193;  Act  of  May  IS,  1893,  Com.  vs.  Jones,  4  Super-. 
Ct.  362.  The  limit  to  which  classification  for  the  purpose 
of  taxation  has  been  sustained  may  be  found  in  Com.  vs. 
Del.  Div.  Canal  Co.,  123  Pa.  594;  Com.  vs.  Germania  Brew- 
nig  Co.,  145  Pa.  83;  Com.  vs.  Mortgage  Trust  Co.,  227  Pa. 
163;  and  Com.  vs.  L.  V.  R.  R.  Co.,  244  Pa.  241. 

What  we  have  said  applies  as  well  to  the  objection  that 
the  Act  violates  the  Fourteenth  Amendment  of  the  Federal 
Constitution.  All  that  is  required  under  its  provisions  is 
that  classification  be  reasonable  and  not  arbitrary  and  be 
made  in  good  faith.  Magoun  vs.  111.  Trust  &  Savings 
Bank,  170  U.  S.  283,  and  the  authorities  there  cited. 

The  difficulty  in  some  instances  to  differentiate  between 
anthracite  coal  and  semi-anthracite  or  semi-bituminous  coal 
can  have  no  effect  on  the  question  of  classification. 
Whether  or  not  the  particular  coal  sought  to  be  taxed  in 
a  given  case  is  anthracite  and  falls  within  the  Act  must 
necessarily  depend  upon  the  facts  of  such  case. 
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We  are  of  the  opinion  that  the  classification  of  anthracite 
coal  for  taxation  is  a  legitimate  one  and  that  the  taxation  of 
such  coal  as  distinguished  from  other  kinds  or  coal  is  not  a 
violation  of  the  constitutional  provisions  referred  to. 

6.  By  Section  5  the  tax,  when  collected,  is  distributable 
to  the  cities,  boroughs  and  townships  in  the  several  coun- 
ties where  the  coal  is  mined.  The  result  of  this  distribution 
will  be  to  give  annually  to  some  of  these  municipal  divi- 
sions sums  of  money  equal  to,  and  in  some  cases  greater 
than,  their  total  municipal  expenditures,  thus  relieving 
them  in  part,  and  possibly  in  whole,  from  local  taxation. 
This  also,  it  is  contended,  is  in  violation  of  Sections  1  and 
2  of  -Article  IX  of  the  State  Constitution,  which  provides 
for  uniformity  of  taxation,  and  declares  void  all  laws  ex- 
empting property  from  taxation  other  than  the  property 
enumerated  therein.  The  citizens  of  these  municipalities 
w  11.  however,  still  be  subject  to  seme  local  taxation  and  to 
taxation  for  state  purposes.  If  so,  the  relief  they  will  re- 
ceive from  the  tax  is  not  prohibited.  These  constitutional 
provisions  have  no  application  to  the  condition  which  may 
arise  from  the  enforcement  of  the  present  statute.  Hawes 
Mfg.  Co.'s  Appeal,  1  Monaghan,  353;  Com.  vs.  Brewing  Co., 
145  Pa.  83. 

7.  Even  if  all  the  objections  thus  far  raised  to  the  Act 
prove  ineffectual  to  destroy  it,  the  further  objection  is 
urged  upon  us  that  as  Section  5  distributes  one-half  of  the 
tax  to  the  several  municipalities  of  the  counties  wherein 
the  coal  is  mined,  the  defendant's  property  will  thus  be 
taken  and  given  over  to  others,  and  thereby  it  will  be  de- 
prived thereof  without  due  process  of  law.  We  do  not  take 
this  view  of  the  case.  The  Act  is  a  measure  to  raise 
revenue  and  at  the  same  time  provides  for  the  distribution 
of  the  funds  so  raised  to  certain  municipalities.  If  the 
purpose  for  which  the  tax  is  levied  is  a  public  one  there  is 
no  doubt  of  the  power  of  the  legislature  to  impose  the  tax. 
One-half  of  it  is  to  be  used  for  the  state  generally.  The 
other  half  the  state  proposes  to  pay  over  to  certain  munici- 
palities. To  pay  money  to  its  municipal  divisions  seems  to 
us  to  be  using  it  for  a  public  purpose.  These  municipali- 
ties are  the  creatures  of  the  state,  erected  by  the  legislature 
for  the  purpose  of  administering,  and  clothed  with  the 
power  to  administer,  public  affairs  in  their  respective  locali- 
ties. They  represent  the  state.  It  must  be  conceded  that 
the  state  may  authorize  them  to  levy  taxes  to  meet  the  ex- 
penses of  administering  their  local  government.  If  so. 
why  may  it  not  also  take  out  of  its  general  revenue,  no 
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matter  how  raised,  and  give  to  them  in-  aid  of  what  they 
are  doing  in  representing  the  state?  This  the  state  has 
frequently  done.  It  has  distributed  for  years  from  its 
revenues  to  the  several  school  districts.  It  distributes  out 
of  the  same  revenue  to  charity  and  benevolence.  It  has 
divided  with  the  counties  the  tax  on  personal  property 
which  it  collected.  It  distributes  to  the  several  counties 
and  townships  from  its  general  revenues  in  aid  of  the  public 
highways.  It  appropriates  one-half  of  the  tax  on  premiums 
of  foreign  fire  insurance  companies  to  the  several  munici- 
palities of  the  Commonwealth.  Act  of  June  28,  1895,P.  L.  408. 
Other  instances  of  the  same  kind  might  be  cited.  Who  is 
to  direct  hnDw  the  state  revenues  raised  by  taxation  are  to 
be  distributed  or  disposed  of?  This  is  a  question  as  to 
which  the  Courts  agree.  It  is  exclusively  for  the  Legis- 
lature, bound  only  by  such  restrictions  as  are  placed  upon 
it  by  the  organic  law.  It  is  a  power  the  exercise  of  which 
the  judiciary  have  no  right  to  revise.  If  Section  5  stood  as 
a  separate  Act,  distributing  the  taxes  raised  under  the  Act 
in  question,  what  standing  would  the  defendant  have  to 
complain?  The  statute  does  not  present  the  case  where 
the  property  of  one  is  taken  and  applied  to  the  use  and 
benefit  of  another,  but  presents  the  case  where  property  is 
taxed  by  the  Commonwealth  and  the  revenues  thus  raised 
are  distributed  where,  in  the  judgment  of  the  legislature, 
seems  right  and  proper.  In  State  vs.  Western  Union  Tele- 
graph Co.,  73  Maine,  518,  under  a  statute  of  that  state. 
telegraph  companies  were  required  to  pay  into  the  state 
treasury  a  tax  of  two  and  one-half  per  centum  on  the  value 
of  their  property  within  the  limits  of  the  state.  The  tax 
thus  raised  was  directed  to  be  distributed  to  certain  towns 
in  the  state  in  the  proportion  which  the  number  of  shares 
of  stock  of  the  company  owned  in  the  town  bore  to  all 
the  shares  owned  in  the  state.  The  remainder  of  the  tax 
was  to  be  retained  for  the  use  of  the  state.  The  effect  of 
this  provision  was  to  give  the  revenue  so  raised  to  three 
towns  of  the  state,  whereby  the  tax  of  every  individual  in 
the  three  towns  was  ratably  diminished.  The  same  ob- 
jection to  the  validity  of  the  statute  was  made  there  as  is 
made  here,  that  it  took  the  property  of  some  citizens  and 
used  it  for  the  benefit  of  others.  To  this  objection  it  was 
said  by  the  Court:  "It  is  objected  in  this  case  that  the  dis- 
tribution of  this  tax  as  provided  in  the  Act  shows  that  it  is 
not  for  a  legitimate  purpose.  What  distribution  is  con- 
templated is  somewhat  difficult,  perhaps  impossible,  to  as- 
certain from  the  Act  itself.     If  it  is  all  to  go  to  the  towns 
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it  would  still  be  a  public  purpose.  But  that  is  not  the 
matter  which  is  now  involved.  The  tax 'is  now  imposed  by 
the  state  and  is  to  be  paid  to  the  state  treasurer  as  other 
public  funds.  It  then  becomes  a  public  fund  to  be  used 
for  public  purposes.  If  diverted  from  that  the  remedy  is 
not  by  refusal  to  pay.  If  the  last  section  of  the  Act  should 
prove  to  be  a  violation  of  the  Constitution  or  void  for  un- 
certainty, it  does  not  effect  the  remainder.  This  is  not  a 
case  where  one  district  is  required  to  pay  the  tax  for  the 
support  of  another.  It  is  like  one  excise  tax  raised  in  any 
part  of  the  state,  to  be  appropriated  by  the  state  wherever 
its  needs  or  its  sense  of  justice  may  require." 

The  purpose  of  the  present  taxation  being  a  public  one, 
the  legislature  possessed  the  power  to  levy  the  tax  and  the 
distribution  thereof  is  alone  within  its  control. 

8.  A  further  objection  to  the  recovery  by  the  Common- 
wealth on  this  settlement  is  that  the  coal  reported  by  the 
defendant,  upon  which  the  value  of  the  tax  is  computed, 
was  not  owned  by  it  at  the  time  the  report  was  made,  nor 
at  the  time  the  settlement  was  made  against  it,  and  that 
when  it  made  its  report  a  great  part  of  the  coal  was  out- 
side of  the  state  and  beyond  the  taxing  jurisdiction  of  this 
state.  This  objection  is  based  upon  what  we  think  is  an 
erroneous  construction  of  the  Act.  The  tax  is  levied  by 
the  Act.  The  rate  is  fixed  by  the  Act.  The  taxable  value 
of  the  coal  is  as  prepared  for  market.  The  coal  is  made 
subject  to  the  tax  not,  as  contended  by  the  defendant, 
when  the  quantity  and  value  are  reported,  nor  when  the 
settlement  is  made,  but  in  the  language  of  the  Act  itself 
"when  prepared  for  market."  At  that  time  its  value  is  to  be 
ascertained,  but  the  report  thereof  is  postponed  until  the 
end  of  the  year.  If  this  be  not  the  true  construction  of  the 
section,  the  phrase  "when  prepared  for  market"  adds  noth- 
ing to  its  meaning.  What  precedes  sufficiently  declares 
that  the  rate  is  to  be  upon  the  value  of  each  ton  as  pre- 
pared for  market.  The  phrase  "when  prepared  for  market" 
manifestly  relates  to  the  words  "shall  be  subject  to,"  mean- 
ing the  coal  shall  be  subject  to  the  tax  when  it  is  prepared 
for  market.  This  being  the  proper  construction,  the  de- 
fendant's coal  became  subject  to  the  tax  levied  by  the  Act 
when  it  was  prepared  for  market.  It  was  then  the  de- 
fendant's duty  to  ascertain  the  number  of  tons  and  fix  the 
value  at  that  time.  The  ascertainment  of  the  value  at  that 
time  amounted  to  an  assessment.  No  other  assessment 
was  needed.  Being  made  by  the  defendant,  it  has  no  room 
t3  complain.     Com.  vs.  McKean  County,  200  Pa,  383,     The 
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coal  was  subject  to  the  tax  when  it  reached  the  stage  of 
being  prepared  for  market  and  its  valuation  was  to  be  made 
at  that  time.  The  removal  of  it,  therefore,  from  the  state, 
or  the  sale  of  it  to  another,  after  that  time,  would  not 
relieve  the  defendant,  who  was  the  owner  at  the  time  the 
tax  was  levied  and  assessed,  from  paying  it;  nor  could  it 
avoid  liability  by  failing  to  assess  and  value  the  coal  at  the 
time  the  statute  required  it  to  be  done. 

We  assume  that  the  quantities  and  values  reported  by 
the  defendant  are  such  as  the  Act  required  it  to  report  and 
that  they  are  correct.  There  is  no  suggestion  to  the  con- 
trary. A  settlement,  therefore,  on  the  basis  of  its  own  re- 
port cannot  be  open  to  objection  in  respect  to  these  particu- 
lars. 

9.  We  are  unable  to  see  how  the  Act  conflicts  with 
Article  I,  Section  8,  of  the  Federal  Constitution,  respecting 
the  power  of  Congress  to  regulate  commerce  among  the 
several  states.  In  Coe  vs.  Errol,  116  U.  S.  515,  it  was  said: 
"Goods,  the  products  of  a  state  intended  for  exportation  to 
another  state,  are  part  of  the  general  mass  of  property  of  the 
state  of  their  origin  until  actually  started  in  course  of  trans- 
portation to  the  state  of  their  destination,  or  delivered  to 
a  common  carrier  for  that  purpose,"  See  also  St.  Louis  S. 
W.  Ry.  C-o.  vs.  Arkansas,  decided  December  7,  1914,  and 
not  yet  reported.  If  we  be  right  in  our  construction  of  the 
Act,  the  coal  here  sought  to  be  taxed  became  subject  to  the 
tax  at  the  time  when  it  was  prepared  for  market,  and,  so 
far  as  it  appears,  that  was  before  it  was  actually  started  in 
the  course  of  transportation  from  the  state.  This  objection 
must  therefore  fail. 

10.  Nor  does  the  Act  violate  Clause  5,  Section  9  of 
Article  I  of  the  Federal  Constitution,  which  provides  that 
".N'o  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state."  This  provision  is  limited  to  articles  exported  to  a 
foreign  country.  Woodruff  vs.  Parham,  8  Wall.  123; 
Brown  vs.  Houston,  114  U.  S.  622;  Doolev  vs.  U.  S..  183 
U.  S.  151. 

11.  The  objection  to  the  sufficiency  of  Section  5  as  an 
appropriation  becomes  immaterial  in  the  view  we  have 
taken  of  this  case.  The  only  concern  which  the  defendant 
has  with  the  section  in  this  proceeding  is  confined  to  its 
effect  on  the  rest  of  the  Act ;  to  that  extent  we  have  con- 
sidered it.  If  the  points  made  against  it  are  well  taken,  its 
defects  are  open  to  remedy  by  the  legislature.  Without  it 
the  rest  of  the  Act  can  stand.  However,  under  Com.  vs. 
Powell  et  al..  supra,  its  sufficiency  may  hardly  be  questioned. 
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CONCLUSIONS 

For  the  considerations  thus  stated  we  conclude: 

1.  That  the  title  of  the  Act  of  June  27,  1913,  P.  L.  639, 
is  not  defective. 

2.  That  the  Act  does  not  contain  more  than  one  sub- 
ject within  the  meaning  of  the  constitutional  mandate  ot 
Section  3,  Article  III. 

3.  That  the  Act  is  not  invalid  because  it  may  impose 
double  taxation. 

4.  That  the  Act  manifestly  shows  that  the  tax  therein 
levied  is  to  be  paid  by  the  operator. 

5.  That  the  Act  does  not  violate  Section  7,  Article  III, 
of  the  Constitution. 

6.  That  the  Act  is  not  a  local  or  special  law  so  as  to 
require  notice  of  the  intention  to  apply  therefor  to  be 
published.     Section  8,  Article  III,  of  the  Constitution. 

7.  That  the  Act  is  not  violative  of  Sections  1  and  2  of 
Article  IX  of  the  Constitution. 

8.  That  the  Act  does  not  violate  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution. 

9.  That  the  Act  does  not  conflict  with  Article  I,  Section 
8,  of  the  Federal  Constitution. 

10.  That  the  Act  does  not  violate  Clause  5  of  Section 
9  of  Article  I  of  the  Federal  Constitution. 

11.  That  the  coal  is  made  subject  to  the  tax  when  and  at 
the  time  it  is  prepared  for  market. 

12.  That  the  value  of  the  coal  taxed  is  to  be  ascertained 
at  the  time  when  it  is  prepared  for  market. 

13.  That  such  valuation  then  made  is  equivalent  to  an 
assessment  of  the  coal  for  the  purpose  of  taxation. 

14.  That  the  removal  by  the  defendant  of  its  coal  from 
the  state,  or  the  sale  thereof  to  others,  after  it  was  prepared 
for. market  and  assessed,  does  not  relieve  it  from  paying 
the  tax  thereon. 

15.  That  the  Commonwealth  is  entitled  to  recover  as 
follows : 

Amount  of  tax ' $7,793  76 

Interest  from  August  30,  1914 311  70 

Attorney    General's    Commission,    five 

per  cent.,   405  22 

Total $8,509  68 

for  which  sum  judgment  is  directed  to  be  entered  against 
the  defendant  and  in  favor  of  the  Commonwealth,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 
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GoMER  Jones,  et  al.,  vs.  The  Delaware,  Lackawanna 
AND   Western    Railroad   Company. 

Railroads — Rates. 

ComplaiDt  was  made  to  tbe  Commission  tJiat  the  passenger  rate  of 
ten  cents  each  way  between  Scranton  and  Taylor,  cbarged  by  tbe 
Delaware,  LAckawauna  and  Western  Railroad  Company,  was  un- 
reasonable. 

Held:     That  tbe  fare  should  be  five  cents  each  way. 

Public  Service  Commission,  No.  247,  Complaint  Docket, 
Johnson,  Commissioner,  February  4,   1915. 

The  borough  of  Taylor,  Lackawanna  County,  Pa,,  is  lo- 
cated approximately  three  and  one-half  miles  by  railroad 
from  the  center  of  the  City  of  Scranton.  The  borough  has  a 
population  of  9,000,  and  is  connected  with  Scranton  not 
only  by  the  Bloomsburg  Division  of  the  Delaware,  Lacka- 
wanna and  Western  Railroad  (one  of  the  respondent  com- 
pany's lines),  but  also  by  the  Central  Railroad  of  New  Jer- 
sey and  by  an  electric  line  of  the  street  railway  system 
Scranton.  The  Delaware  and  Hudson  Railroad  with  a  s 
tion  at  Minooka,  close  to  Taylor,  also  has  a  line  to  Scranton. 

The  train  service  between  Taylor  and  Scranton  includes 
one  train  each  way  on  the  Central  Railroad  of  New  Jersey, 
ten  trains  in  each  direction  on  the  Delaware  and  Hudson 
Railroad,  while  the  service 'of  the  Delaware,  Lackawanna 
and  Western  consists  of  five  trains  from  Taylor  to  Scran- 
ton, and  four  daily  from  Scranton  to  Taylor.  In  addition  to 
these  services,  the  electric  line  of  the  Scranton  Railway 
Company  operates  cars  at  frequent  intervals  between  Scran- 
ton and  Taylor.  The  respondent  company  runs  four  trains 
each  way  daily  on  the  Bloomsburg  Division  between  Scran- 
ton and  Northumberland  with  stops  at  Taylor;  and,  in  ad- 
dition to  these  trains,  there  is  a  train  operated  between: 
New  York  and  Kingston.  This  train  leaves  Kingston  at 
7.10  A.  M.,  stopping  at  Taylor  at  7.45,  and  arriving  at 
Scranton  at  7.55.  On  the  return  trip  from  New  York,  this 
train  departs  from  Scranton  at  9.20  P.  M.,  but  does  not 
make  a  stop  at  Taylor  on  the  run  to  Kingston. 

For  a  number  of  years  prior  to  October  8,  1913,  the  fare 
charged  by  the  respondent  company  between  Taylor  and 
Scranton  was  five  cents,  which  fare  is  still  charged  by  the 
other  steam   roads  connecting  Taylor  and  Minooka  with 
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.Scranton.  On  the  date  just  mentioned,  the  respondent 
company  advanced  the  fare  to  ten  cents.  When  the  fare 
was  five  cents,  a  large  number  of  persons  {50  or  more  ac- 
cording to  the  record),  travelled  on  the  respondent's  morn- 
ing train  from  Taylor  to  Scranton.  When  the  fare  was 
advanced  to  ten  cents,  the  number  of  passengers  from  Tay- 
lor on  this  train  is  said  to  have  been  reduced  to  an  average 
of  eight  to  ten. 

In  order  to  accommodate  the  relatively  large  number  of 
passengers  that  travelled  from  Taylor  to  Scranton  on  the 
morning  train  when  the  fare  was  five  cents,  the  respondent 
company  was  obliged  to  include  in  the  train  from  Kingston 
to  Scranton,  a  smoker  and  two  day  coaches,  in  addition  to 
the  two  Fiillmans  which  this  train  regularly  carries  between 
Kingston  and  New  York.  E.Ncept  when  the  travel  was  un- 
usually large  from  Scranton  east,  one  of  the  day  coaches 
from  Kingston  was  tak«n  out  of  the  train  at  Scranton,  this 
coach  being  ordinarily  taken  back  to  Kingston  by  a  train 
leaving  Scranton  at  6.40  P.  M.  The  respondent's  acknow- 
ledged purpose  in  increasing  the  fare  from  five  to  ten  cents 
was  so  to  reduce  the  travel  from  Taylor  to  Scranton  on 
this  morning  train  as  to  enable  the  company  to  run  one 
day  coach  instead  of  two  day  coaches  in  addition  to  the 
smoking  car  and  the  Pullmans.  The  company  sought  to 
make  the  rate  high  enough  to  divert  to  other  carriers  most 
of  the  passengers  that  had  travelled  from  Taylor  to  Scran- 
ton by  the  respondent's  inornmg  train  from  Kingston  to 
New  York. 

Two  questions  are  raised  by  the  case  at  issue;  (a)  the 
reasonableness  of  the  respondent's  increase  in  the  fare  be- 
tween Taylor  and  Scranton  from  five  to  ten  cents;  (b)  the 
reasonableness  of  the  action  of  the  company  in  increasing 
fares  for  the  purpose  of  withdrawing  facilities  which  the 
public  had  enjoyed  and  made  large  use  of  prior  to  the  in- 
crease in  the  fares. 

While  a  fare  of  five  cents  for  a  distance  of  three  and  one- 
half  miles  may  be  regarded  as  a  low  charge  per  se,  there 
are  several  considerations  tending  to  establish  the  relative 
reasonableness,  under  present  conditions,  of  a.  five-cent 
fare  by  the  respondent  company  between  Taylor  and  Scran- 
ton. The  borough  of  Taylor  with  a  population  of  at  least 
9,000  is  a  suburb  of  the  iinportant  city  of  Scranton,  with  a 
probable  population  of  140.000.  As  correctly  stated  by 
counsel   for  the  respondent:'    "Taylor  is  a  suburb,  and  a 
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great  many  people  work  in  Scranton.  That  is  not  so  in  Old 
Forge  and  it  is  not  so  in  Moosic  and  the  other  towns  around 
there.  Taylor  is  an  exceptional  town  in  that  respect  *  ' 
"  •  *  "  Now  this  train  just  suits  their  convenience  in 
the  morning,  and  they  will  keep  on  using  it  if  they  can  at 
a  five-cent  rate." 

A  fare  of  five  cents  each  way  between  Taylor  and  Scran- 
ton for  a  service  which  is  surburban  in  character  is  not  out 
of  line  with  the  charge  of  35  cents  one  way  for  the  17.4 
miles  between  Scranton  and  Kingston,  nor  with  the  charge 
of  35  cents  made  by  three  rail  lines  for  the  19  miles  between 
Scranton  and  Wilkes-Barre.  Moreover,  the  fare  now 
charged  by  the  Central  Railroad  of  New  Jersey  from  Tay- 
lor to  Scranton  and  by  the  Delaware  and  Hudson  Railroad 
from  Minooka  to  Scranton  is  five  cents  each  way.  This 
has  been  the  fare  for  many  years,  and  was  the  charge  of 
the  respondent  company  for  a  considerable  period  prior  to 
October  8,  1913. 

It  happens  that  the  fare  by  the  electric  railway  from 
Taylor  to  Scranton  is  ten  cents.  This  fact,  however,  does 
not  necessarily  justify  a  ten-cent  fare  between  Taylor  and 
the  passenger  station  of  the  respondent  in  the  city  of  Scran- 
ton. The  street  railway  company  charges  five  cents  for  a 
trip  within  the  municipal  area  of  Scranton.  and  has  a  five- 
cent  fare  zone  outside  of  the  city.  Taylor  is  a  compara- 
tively short  distance  outside  of  the  city  limits  of  Scranton. 
Persons  riding  by  trolley  from  Taylor  to  Scranton  may 
reach  any  part  of  the  city  for  ten  cents;  those  travelling 
from  Taylor  to  Scranton  by  steam  railroad  are  required, 
in  many  cases,  to  pay  a  five-cent  street  railway  fare  from  the 
railroad  station  to  their  destination  within  the  city. 

In  support  of  the  increase  that  was  made  in  fares  between 
Taylor  and  Scranton  for  the  purpose  of  enabling  the  re- 
spondent company  to  haul  one  less  day  coach  ordinarily 
from  Kingston  to  Scranton  in  the  morning  and  from  Scran- 
ton to  Kingston  on  an  evening  train,  it  was  testified  by  the 
superintendent  of  the  Scranton  Division  of  the  respondent 
company's  railroad,  that  the  daily  cost  of  maintaining  a 
passenger  coach  and  hauling  it  over  the  round-trip  run  be- 
tween Kingston  and  Scranton  was  $6.65;  and  that,  "in- 
asmuch as  the  fares  received  by  the  company  at  five  cents 
per  passenger  from  those  travelling  by  the  morning  train 
from  Taylor  to  Scranton  was  less  than  $6.65,  the  respond- 
ent was  justified  in  raising  the  fares  from  five  to  ten  cents 
between  Taylor  and  Scranton." 
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The  increase  in  fare,  it  should  be  noted,  applies  not  only 
to  the  passengers  taking  the  morning  train  from  which  the 
respondent  desired  to  withdraw  one  passenger  coach,  but  to 
all  passengers  travelling  by  any  of  the  respondent  com- 
pany's trains  between  Scranton  and  Taylor.  The  cost 
*  figures  presented  by  the  witness  for  the  respondent  have 
not  been  verified;  but,  assuming  that  they  are  correct,  it 
is  not  clear  that  the  traffic  between  Taylor  and  Scranton 
should  bear  the  entire  cost  of  operating  a  day  coach  on  the 
round  trip  between  Kingston  and  Scranton.  Witnesses 
for  the  complainant  testified  that  the  day  coach,  which 
prior  to  October  8,  1913,  was  run  from  Kingston  to  Scran- 
ton in  the  morning  mainly  for  the  accommodation  of  pas- 
sengers from  Taylor  to  Scranton,  was  also  used  to  some 
extent  by  passengers  to  Scranton  from  points  between 
Kingston  and  Taylor,  The  record  also  shows  that  two 
day  coaches  in  addition  to  the  smoking  car  are  not  in- 
frequently required  for  the  accommodation  of  the  traffic  to 
Scranton  on  the  respondent'-s  New  York  morning  train. 
A  record  of  the  number  of  passengers  and  of  the  train 
"consist"  for  the  week  Staturday,  November  7,  1914,  to 
Friday,  November  1,3,  1914,  inclusive,  was  reported  to  the 
Commission  by  the  company;  and  the  report  shows  that, 
even  with  the  present  ten-cent  fare,  the  company  was 
obliged  to  run  two  day  coaches,  beside  the  smoker  on  Mon- 
day, November  9,  there  being,  on  that  date,  174  passengers 
in  the  smoker  and  day  coaches  upon  the  arrival  of  the  train 
at  Scranton.  On  the  other  days  of  the  week  covered  by 
the  report,  there  was  one  day  coach  beside  the  smoker,  and 
the  average  number  of  passengers  in  the  two  cars  upon  the 
arrival  of  the  train  in  Scranton  was  135,  which  would  indi- 
cate that  the  coaches  were  used  practically  to  their  entire 
capacity.  From  the  facts  of  record  it  would  appear  that 
the  respondent  company  ought  regularly  to  include  in  the 
train  leaving  Kingston  at  7.10  in  the  morning  for  Scranton 
and  New  York,  two  day  coaches  in  addition  to  the  smoking 
car.  If  this  is  done,  there  will  be  no  difficulty  in  affording 
reasonable  accommodations  for  all  passengers  that  may 
desire  to  travel  by  this  train  from  Taylor  to  Scranton  for 
a  fare  of  five  cents. 

An  order  will  issue  requiring  the  respondent  company  to 
establish  a  passenger  fare  of  five  cents  each  way  between 
Taylor  and  Scranton,  and  to  provide  adequate  facilities  for 
the  accommodation  of  passengers  desiring  to  travel  from 
Tavlor  to  Scranton. 
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This  case  being  at  issue,  upon  complaint  and  answer  on 
tile,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  wrhich  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  February  4th,  1915,  it  is  ordered:  That 
the  Delaware,  Lackawanna  and  Western  Railroad  Company 
established,  according  to  law,  a  passenger  fare  of  five  cents 
each  way  between  Taylor  and  Scranton,  and  provide  ade- 
quate facilities  for  the  accommodation  of  passengers  de- 
siring to  travel  from  Taylor  to  Scranton. 


Dexter   Portland  Cement  Company,   et  al.,  vs.  The 
Lehigh  Valley  Railroad  Company,  et  al. 

Railroads — Rates. 

Complaint  was  made  to  the  CommlssioD  by  certain  cement  manu- 
facturing companies  alleging  that  the  rates  on  cement  from  Nazareth 
to  Gaston,  Bethlehem  and  Allentown  are  unduly  high,  In  compari- 
son with  rates  to  the  same  markets  from  other  cement  producing 
dUtricta. 

HxLo:  That  the  nvtee  on  cement  from  the  three  cement  produc- 
ing districts  to  Bethlehem  are  equitably  adjusted,  but  that  the  Joint 
rate  from  the  Nazareth  District  to  Allentown  Is  unreasonably  high 
as  compared  with  the  one-line  rates  from  the  Lehtgh  and  New 
Jersey  Districts,  und  the  carriers  were  directed  to  establish  Joint 
rates  for  thle  movemenf  of  not  more  than  sixty-three  cents  per  ton 
of  2,000  pounds. 

Public  Service  Commission,  No.  230  Complaint  Docket. 

Johnson,  Commissioner,  March  4,  1915. 

This  case  is  brought  by  six  cement  manufacturing  com- 
panies having  plants  near  Nazareth,  Pa.,  the  complaint 
being  that  rates  on  cement  from  Nazareth  to  Easton,  Beth- 
lehem and  Allentown  are  unduly  high  in  comparison  with 
the  rates  to  the  same  markets  from  other  cement- produc- 
ing districts. 

Prior  to  September  27,  1909,  the  cement  rates  from  Naz- 
areth to  Easton  were,  for  several  years,  50  cents  per  ton 
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of  2,000  pounds,  and  the  rales  to  Bethlehem  and  Allentown 
were  60  cents  per  ton,  with  the  exception  of  the  local  rate, 
via  the  Lehigh  and  New  England  Railroad  to  Bethlehem, 
which  was  50  cents  per  ton.  Upon  that  date,  the  rate  to 
Easton  was  raised  to  60  cents,  no  change  being  made  in  the 
rates  to  Bethlehem  and  Allentown.  The  rates  remained 
at  60  cents  per  ton  (with  the  exception  just  noted  of  the 
50-cent  local  rate  to  Bethlehem,  via  the  Lehigh  and  New 
England  Railroad),  from  Nazareth  to  all  three  destinations 
until  October  16,  1911,  when  the  rates  to  Easton  and  Beth- 
lehem were  reduced  to  50  cents  per  ton,  the  rate  to  Allen- 
town being  left  at  60  cents.  January  15,  1913,  the  60-cent 
joint  rates  from  Nazareth  to  Easton  and  Bethlehem  were 
restored  and  the  joint  rate  to  Allentown  was  raised  to  70 
cents  per  ton — no  change,  however,  being  made  in  the  50- 
cent  local  rate  via  the  Lehigh  and  New  England  Railroad 
from  Nazareth  to  Bethlehem. 

Nazareth  is  centrally  located  in  a  cement-producing  region 
which  is  roughly  divisible  into  three  districts — the  New 
Jersey  district,  in  which  are  located  Alpha,  Vulcanite  and 
New  Village ;  the  Nazareth  district  extending  from  Martin's 
Creek  on  the  Delaware  River  westward  to  Bath,  Northamp- 
ton County;  and  the  Lehigh  district,  along  the  Lehigh 
River,  partly  in  Northampton  County,  but  mainly  in  Lehigh 
County  in  the  vicinity  of  Coplay.  Easton  is  nearest  to  the 
New  Jersey  district.  Allentown  is  nearest  to  the  Lehigh 
district;  while  Bethlehem  is  about  equally  distant  from 
the  Nazareth  and  Lehigh  .districts. 

Each  of  the  three  markets  is  served  from  all  three  dis- 
tricts, there  being  two  or  more  railroads  out  of  each  dis- 
trict. The  Lehigh  Valley  Railroad  and  the  Central  Rail- 
road of  New  Jersey  pass  through  the  Lehigh  district  and 
through  Allentown,  Bethlehem  (the  Lehigh  Valley  through 
South  Bethlehem),  and  Easton.  By  these  two  railroads, 
also.  Alpha  and  Vulcanite  in  the  New  Jersey  district,  are 
connected  with  the  three  cities.  The  railroads  that  serve 
the  plants  of  the  complainants  in  the  Nazareth  district  are 
the  Lehigh  and  New  England  and  the  Delaware.  Lacka- 
wanna and  Western.  The  tracks  of  the  Lehigh  and  New 
England  Railroad  reach  Bethlehem,  but  not  Easton  and 
Allentown.  The  Most  direct  routes  to  Easton  from  the 
complainants'  factories  near  Nazareth  are  by  the  Lehigh 
and  New  England  Railroad  to  .Stockertown,  and  thence 
via  the  Lehigh  Valley,  or  by  the  Delaware,  Lackawanna 
and  Western  Railroad  to  Belfast  Junction,  and  on  via  the 
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Lehigh  Valley.  Other  less  direct  lines  via  various  con- 
nections are  possible,  and  cement  from  the  Nazareth  district 
can  and  does  reach  not  only  Easton,  but  Bethlehem  and 
AUentown  by  numerous  routes.  The  adjustment  of  cement 
rates  from  the  several  districts  to  the  three  markets  in 
question  is  complicated  by  competition  both  among  pro- 
ducers and  among  carriers. 

The  general  or  standard  cement  rales  to  Easton,  Beth- 
lehem and  Allentown  have  been  50  cents  per  ton  when  the 
shipment  was  local  to  one-line,  and  60  cents  per  ton  when 
the  freight  moved  over  two  lines.  Upon  the  23rd  of  Feb- 
ruary, 1915,  in  connection  with  the  general  increase  of 
five  per  cent,  in  freight  rates,  these  standard  50-cent  and 
60-cents  rates  were  raised  to  53  cents  and  63  cents.  Some 
exceptions  to  these  general  rates  have  been  made,  mainly 
because  the  sixth  class  local  rate  for  the  short  distances 
from  Vulcanite  and  Alpha  to  Easton,  and  from  Coplay  to 
Allentown  has  been  2  cents  per  hundred  pounds  or  40 
cents  per  ton,  (since  February  23.  1915,  2.1  cents  per  hun- 
dred and  42  cents  per  ton).  The  local,  or  one-line  rate 
from  Alpha  and  Vulcanite  to  Easton  being  40  cents,  the 
joint,  or  two-line  charge  from  those  two  points  and  from 
New  Village  was  50  cents  per  ton.  The  one-line  local  rate 
from  Coplay  to  Allentown  was  40  cents  per  ton,  and  the 
rate  to  Allentown  from  points  on  the  Ironton  Railroad,  a 
short  terminal  or  industrial  road  in  the  Lehigh  cement 
district,  was  made  40  cents  to  correspond  with  the  sixth- 
class  local  rate  from  Coplay.  Upon  the  23rd  of  February, 
day,  leaving  the  Terminal  in  Philadelphia  at  11.25  P.  M. 
and  running  to  Ivyland,  a  station  about  2.9  miles  north  of 
Hatboro. 

The  complainant  now  asks  that  this  midnight  train  be 
restored  to  the  schedule  of  the  Railway  Company,  alleg- 
ing— 

(1)  That  its  withdrawal  by  the  respondent  company  is 
in  violation  of  the  agreement  made  at  the  time  the  com- 
the  40  cent  rate  was  changed  to  42  cents  and  the  50  cent 
rate  to  53  cents. 

The  adjustment  of  rate,';  at  the  time  the  complaint  was 
filed  required  the  complainants  having  plants  near  Naz- 
areth to  pay  a  freight  rate  of  60  cents  per  ton  on  cement 
shipped  to  Easton;  while  their  competitors,  having  plants 
in  the  New  Jersey  and  Lehigh  districts,  were  charged  40 
or  50  cents  a  ton.  The  rate  from  the  Nazareth  district 
(Martin's   Creek   to   Bath   inchisive),   to   Easton.   is   for  a 
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joint  or  two-line  haul  and  is  ten  cents  higfher  than  the  one- 
line,  or  local  rate  to  Easton  from  the  Lehigh  district.  The 
two-line  rate  to  Easton  from  the  Nazareth  district  is  also 
ten  cents  above  the  50  cents  joint  rate  from  the  New  Jer- 
sey district,  which  joint  rate  is  ten  cents  above  the  40<ent 
local  sixth-class  rate  from  Alpha  and  Vulcanite  to  Easton. 
An  increase  of  2  cents  in  the  40-ccnt  rates  and  of  3  cents 
in  the  50-cent  rates  became  effective  February  23,  1915.  It 
is  our  opinion  that  the  present  adjustment  of  rates  on  ce- 
ment to  Easton  from  the  three  cement-producing  districts 
is  not  unreasonable.  A  charge  of  ten  cents  more  for  a 
joint  service  than  for  a  local  or  one-line  haul  seemi  justified. 
The  reasonableness  of  the  one-line  rate  not  having  been 
questioned,  a  joint  rate  of  ten  cents  a  ton  above  the  local 
rate  can  not  be  held  to  be  unjust. 

The  joint  interstate  rate  of  SO  cents  (or  53  cents)  from 
the  New  Jersey  district  to  Easton— ten  cents  less  than  the 
joint  rate  from  the  Nazareth  district  to  Easton — does  not, 
in  our  opinion,  establish  the  unreasonableness  of  the  60- 
cent  (.or  63-cent)  joint  rate  from  the  Nazareth  district. 
The  controlling  factor  in  the  cement  rates  from  the  New 
Jersey  district  to  Easton  is  the  40-cent  (or  42-cent)  local 
sixth-class  rate  from  Alpha  and  Vulcanite,  which  places 
are  within  five  miles  of  Easton.  A  joint-rate  of  50  (or  53) 
cents  per  ton  from  Alpha,  Vulcanite  and  New  Village  to 
Easton  would  seem  reasonably  related  both  to  the  40-cent 
(or  42-cent)  local  rate  from  .Mpha  and  Vulcanite  to  Easton 
and  to  a  60-cent  (or  63-cent)  joint  rate  applying  from  the 
entire  Nazareth  district  to  Easton. 

The  rates  on  cement  from  the  three  producing  districts 
to  Bethlehem  are  held  to  be  equitably  adjusted;  but  it  is 
our  opinion  that  the  joint-rate  of  70  cents  (since  February 
23,  1915,  of  74  cents)  per  ton  on  cement  for  the  Nazareth 
district  to  Allentown  is  unreasonably  high  as  compared 
with  the  one-line  rates  from  the  Lehigh  and  New  Jersey 
districts.  The  local  rate  to  Allentown  from  Coplay  and 
points  on  the  Ironton  Railroad  in  the  Lehigh  district  was 
40  cents  per  ton  and  since  February  23,  1915,  has  been  42 
cents.  The  one-line  or  local  rate  from  Vulcanite  and  .\lpha, 
New  Jersey,  to  Allentown  was  50  (since  February  23,  1915, 
53)  cents  per  ton.  It  is  held  that  the  joint-rate  from  the 
Nazareth  district  to  Allentown  should  be  reduced  10  cents 
per  ton  and  should  not  exceed  63  cents  per  ton  of  2,000 
pounds. 
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An  order  will  issue  requiring  the  carriers  participating 
in  the  transportation  of  cement  to  AUentown  from  the  \aza- 
reth  district,  to  wit,  from  plants  located  in  or  near  Bath, 
Penn  Allen,  Nazareth,  Stockertown,  Sandt's  Eddy,  and 
Martin's  Creek  in  Northampton  County,  Pennsylvania,  to 
establish  a  joint-rate  of  not  more  than  63  cents  per  ton  of 
2,000  pounds. 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answers  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  March  4th,  1915,  it  is  ordered:  That  the 
Lehigh  Valley  Railroad  Company,  the  Central  Railroad 
Company  of  New  Jersey,  the  Delaware,  Lackawanna  and 
Western  Railroad  Company,  the  Ironton  Railroad  Com- 
pany, the  Lehigh  and  New  England  Railroad  Company, 
and  the  Bangor  and  Portland  Railroad  Company  establish, 
according  to  law.  joint  rates  of  not  more  than  sixty-three 
cents  per  ton  of  2,000  pounds  for  the  transportation  of 
cement  to  AUentown  from  the  Nazareth  District,  to-wit, 
from  plants  located  in  or  near  Bath,  Penn  Allen,  Nazareth, 
Stockertown.  Sandt's  Eddy  and  Martin  Creek;  the  said 
rates  to  become  eflfective  on  or  before  April  10th.  1915,. 
upon  five  days'  notice  to  the  public  and  this  Commission. 


Business  Men's  Association  of  Hatboro  vs.  Thk  Phila- 
delphia &  Reading  Railway  Compaxv. 

Railroads — Withdrawal  of  Trains — Agreements — Public 
Demand. 
The  Philadelphia  and  Reading  Railway  Company  operated  a 
train  on  Its  Northeajitern  Pennsylvania  Railroad  Branch  from  Gleii- 
slde  to  New  Hope,  which  lett  the  Reading  Terminal  In  Philadelphia 
at  about  eleven  o'clock  nt  night  This  train  was  withdrawn  from  the 
schedule  of  the  railroad  company  on  November  1st,  1914.  The  com- 
plflluaDt  alleged: 

(1)  That  the  withdrawal  was  In  violation  of  an  agreement  made 
at  the  time  a  complainr  before  the  Railroad  Commission  was  with- 
drawn,  and— 
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<2)  That  the  train  was  well  patronized  and  neceBsary  for  the  ac- 
comiuodatlon  and  convenience  of  the  people  of  Hatboro. 

Held:  First — That,  In  the  opinion  of  the  Conunisalon,  there  is  no 
violation  of  the  agreement. 

Setond-— That  there  Is  not  sufllclent  public  demand  tor  thlB  train 
to  warrant  the  Commission's  requiring  the  railway  company  to  re- 
store said  train  and  operate  same  at  a  loss. 

Piibiic  Service  Commission,  No.  329  Complaint  Docket, 

Wallace,  Commissioner,  March  17,  1915. 

The  Borough  of  Hatboro  is  located  on  the  line  of  the 
Northeastern  Pennsylvania  Railroad,  a  distance  of  6.7  miles 
north  of  Glenside  and  18.6  miles  from  the  Reading  Terminal 
in  the  City  of  Philadelphia.  This  railroad  runs  from  Glen- 
side to  New  Hope,  a  distance  ef  25.7  miles,  connecting  at 
Glenside  with  the  main  lines  of  The  Philadelphia  and  Read- 
ing Railway,  and  is  under  the  sole  and  exclusive  control 
and  management  of  the  Philadelphia  and  Reading  Railway 
Company,  the  respondent  in  this  case. 

For  ten  years,  from  May,  1894,  to  November.  1904,  the 
respondent  operated  a  passenger  train  from  Philadelphia 
to  New  Hope,  leaving  Philadelphia  at  about  eleven  o'clock 
at  night.  This  train  was  for  the  accommodation  of  the 
people  residing  along  the  line  of  the  Railway  Company  who 
desired  to  attend  the  theatre  and  other  places  of  amusement 
in  the  Citv  of  Philadelphia,  and  was  withdrawn  from  the 
schedule  on  November  26th,  1904.  In  .'^pril,  1912,  eight 
years  after  the  withdrawal  of  the  so-called  "theatre"  train, 
a  petition  was  filed  with  the  Pennsylvania  State  Railroad 
Commission  praying  that  the  respondent  be  recommended 
to  operate  daily  a  passenger  train  from  Philadelphia  to 
points  on  the  Northeastern  Pennsylvania  Railroad,  leaving 
the  Philadelphia  Terminal  at  about  II  P.  M.  The  hear- 
ing on  this  petition  was  held  and  testimony  taken  before  the 
Railroad  Commission  on  May  1st.  1912.  but,  before  any  de- 
termination or  finding  was  made  by  that  Commission,  the 
complaint  was  withdrawn  under  an  agreement  between  the 
parties  with  respect  to  the  restoration  of  this  midnight 
train  and  certain  other  service  on  the  line.  From  May 
26th,  1912.  to  November  21st,  1914,  the  respondent  rail- 
way company  operated  a  passenger  train  daily,  except  Sun- 
day, leaving  the  Terminal  in  Philadelphia  at  11.25  P.  M.  and 
running  to  Ivyland,  a  station  about  2.9  miles  north  of 
Hatboro. 
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The  complainant  now  asks  that  this  midnight  train  be 
restored  to  the  schedule  of  the  Railway  Company,  alleg- 
ing— 

(1)  That  its  withdrawal  by  the  respondent  company  is 
in  violation  of  the  agreement  made  at  the  time  the  com- 
plaint before  the  Railroad  Commission  was  withdrawn;  . 

(2)  That  said  train  was  well  patronized  and  is  neces- 
sary for  the  accommodation  and  convenience  of  the  people 
of  Hatboro, 

In  answer,  the  respondent  denies  that  the  discontinuance 
of  the  said  train  is  a  violation  of  said  agreement  and  that 
the  said  train  was  well  patronized,  and  also  alleges,  that  the 
train  was  withdrawn  solely  because  the  revenue  received 
was  not  sufficient  to  justify  its  operation. 

The  questions  at  issue  in  this  case  are: 

First — ^Was  the  withdrawal  of  this  "theatre"  train  a  viola- 
tion of  the  aforesaid  agreement? 

Second — Is  the  public  demand  for  this  train  sufficient  to 
require  the  company  to  incur  the  expense  of  its  operation? 

With  regard  to  the  first  question,  the  testimony  shows 
that  the  agreement  is  in  the  nature  of  correspondence  be- 
tween Mr.  Kinter,  Counsel  for  the  Railway  Company,  and 
Mr.  Garner,  Counsel  for  the  complainants.  This  corres- 
pondence we  have  carefully  considered,  and  are  of  the 
opinion  that  these  letters  cannot  be  interpreted  as  binding 
the  Railway  Company  to  run  this  train  as  long  as  the  road 
is  in  operation  and  passenger  service  of  any  kind  furnished 
by  it.  To  hold  differently  would  require  us  to  give  the 
word  "permanent"  a  meaning  at  variance  with  its  accepted 
legal  definition,  to-wit,  "not  temporary."  It  was  decided  in 
Texas,  etc..  Railroad  Company  vs.  Marshall,  136  U.  S.  393, 
that  "permanent"  does  not  mean  forever,  or  lasting  forever, 
or  existing  forever;  and  in  Soule  vs.  Soule,  87  Pacific  Re- 
porter 205,  that  "permanent"  is  not  the  equivalent  of  per- 
petual, or  unending,  or  life-long,  or  unchangeable.  In  fact, 
we  are  unable  to  find. any  decision,  nor  has  any  been  called 
to  our  attention,  which  gives  to  the  word  "permanent"  a 
meaning  such  as  is  claimed  by  the  complainant  in"  this 
case,  namely,  to  continue  forever.  The  correspondence 
which  forms  the  basis  of  the  agreement  is  between  attor- 
neys well  versed  in  the  law,  and  it  is  proper  to  assume  that 
they  were  well  acquainted  with  the  accepted  legal  defini- 
tion of  "permanent,"  aqd  the  complainant  cannot  now  claim 
that  a  different  meaning  should  be  applied. 
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i\s  to  the  second  question,  the  testimony  of  the  com- 
plainant was  to  the  effect  that  the  average  number  of  in- 
habitants of  the  Borough  of  Hatboro  who  used  this  train 
was  from  eight  to  twelve  daily,  the  witnesses  testifying 
that  they  personally  used  it  on  the  average  of  once  a  week. 
No  testimony  was  offered  to  show  that  any  additional 
number  of  persons  would  take  advantage  of  this  train  if 
it  were  restored  to  the  schedule. 

On  behalf  of  the  respondent  it  was  testified  that  in  the 
fall  of  1912,  just  before  the  train  was  withdrawn,  count  was 
kept  for  five  days  of  the  number  of  persons  using  this  train, 
which  count  showed  an  average  of  14  persons  daily  between 
Glenside  and  Ivyland.  It  was  further  testified  that  the 
operating  expense  of  this  train  is  $11.05  daily,  including 
only  wages  and  fuel,  or  a  cost  of  51  cents  per  mile  for 
operation.  The  respondent  also  offered  in  evidence  a  state- 
ment showing  the  income  for  the  years  1910  to  1914,  in- 
clusive, on  the  Northeastern  Pennsylvania  Railroad  line, 
which  statement  shows  a  loss  of  about  $6,000  in  1910,  in- 
creasing to  almost  $60,000  in  1914;  also  a  statement  show- 
ing the  operating  expenses.  The  evidence  shows  that  the 
average  income  received  daily  on  this  so-called  "theatre" 
train  was  20  cents  per  mile,  as  over  against  an  operating 
expense  of  51  cents  per  mile.  It  was  also  established  by 
competent  testimony  that  this  midnight  train  must  return 
to  the  Reading  Terminal  deadhead,  and  the  cost  of  the 
operation  of  the  train  both  to  and  from  Hatboro  must, 
therefore,  be  considered.  It  was  further  shown  that  it 
would  be  impossible  to  so  operate  the  train  that  the  return 
trip  would  be  rendered  unnecessary. 

The  testimony  also  shows  that  the  people  of  Hatboro 
have  two  ways  of  returning  from  Philadelphia  other  than 
by  train :  first,  by  train  to  a  station  at  Noble,  on  the  main 
line  of  the  Philadelphia  and  Reading  Railway,  and  thence 
by  trolley  to  Hatboro;  and-second,  directly  by  trolley  from 
Philadelphia,  through  Willow  Grove,  to  Hatboro.  The 
schedule  of  the  trolley  line  affords  ample  opportunity  for 
the  people  of  Hatboro  to  return  from  Philadelphia  at  any 
hour  up  to  midnight. 

Under  all  the  tesimony  in  the  case,  the  Commission  is  of 
the  opinion  that  the  complainant  has  not  shown  sufficient 
public  demand  for  this  midnight  train  to  warrant  this  Com- 
mission's requiring  the  Railway  Company  to  restore  said 
train  and  operate  same  at  a  loss,  and,  therefore,  an  order 
will  be  entered  dismissing  the  complaint. 
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This  case  being  at  issue,  on  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  March  17th,  1915,  it  is  ordered:  That  the 
complaint  in  this  proceeding  be,  and  the  same  is  hereby 
dismissed. 


In  re  application  of  the  Potato  Creek  Gas  Company 

for  approval  of  its  incohporatiox. 

Charters — Amendment  by  Commission — Approval. 

Tbe  Potato  Creek  Oee  Company  applied  for  tbe  approval  of  Its 
incorporation.  Tbe  Norwich  Oil  and  Gas  Compaay  protested  and 
requested  the  Commisalon  to  reatrict  the  corporate  rights  and  fran- 
chlees  of  the  Potato  Creek  Gas  Company,  so  as  to  exclude  It  from 
the  chartered  territory  In  McKean  Township  where  the  protestant 
la  now  supplying  natural  gas  to  the  public. 

Held;  <1)  Tliat,  although  not  expressly  deciding  tbe  question,  the 
Commission  Is  Inclined  to  l>elleve  that  It  does  not  have  the  power  In 
effect  to  amend  the  charter  of  a  corporation  In  proceedings  for  the 
approval'  ot  Its  incorporation, 

(2)  That  the  protestant  has  not  shown  such  facts  and  clrcum- 
etances  as  would  warrant  the  Commission  in  relusing  to  approve  the 
Incorporation  giving  the  company  the  right  to  carry  on  Ita  iMistness 
In  the  territory  specified  in  Ita  charter. 

Public  Service  Commission,  No.  10.  Application  Docket, 
March  19,  1915. 

Gaither,  Commi-ssioner,  March  19,  1915. 

Tfie  Potato  Creek  Gas  Company  petitions  for  a  Certifi- 
cate of  Public  Convenience,  evidencing  the  Commission's 
approval  of  its  incorporation.  To  this  the  Norwich  Oil 
and  Gas  Company  files  objections  and  asks  that  the  Com- 
mission restrict  the  corporate  rights  and  franchises  of  the 
Potato  Creek  Gas  Company  which  according  to  the  Cer- 
tificate of  Incorporation,  cover  all  the  territory  comprised 
within  the  counties  of  McKean,  Elk,  Potter  and  Cameron, 
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SO  as  to  exclude  from  such  chartered  territory,  Norwich 
Township  in  McKean  County,  where  the  protestant  is 
supplying  natural  gas  to  the  public. 

Although  we  do  not  now  expressly  decide  the  point,  we 
are  much  inclined  to  the  opinion  that  the  Public  Service 
Company  Law  does  not  confer  upon  the  Commission  the 
power  thus  in  efitect  to  amend  the  charter  of  a  corporation 
upon  proceedings  for  the  approval  of  its  incorporation. 

Assuming,  however,  our  power  to  be  as  claimed  by  the 
Norwich  Oil  and  Gas  Company,  protestant,  we  think  that, 
under  all  the  facts  and  circumstances  as  shown  by  the 
record  and  developed  by  the  evidence  at  the  hearing,  the 
Certificate  of  Public  Convenience,  approving  the  incorpora- 
tion, should  issue  as  prayed  for,  carrying  with  such  incor- 
poration the  general  right  of  said  company  to  carry  on  its 
business  in  the  territory  specilietl  in  its  charter,  or  Certifi- 
cate of  Incorporation,  subject,  however,  to  the  several. 
provisions  of  the  Public  Service  Company  Law. 

The  record  shows  that  the  purpose  of  the  petitioner  is  to 
supply  natural  gas  for  manufacturing  and  fuel  purposes. 
Its  capital  stock  is  $50,000,  of  which  $25,000  has  been  sub- 
scribed and  $6,2.^0  paid  in.  The  protestant  company  is 
organized  under  the  laws  of  Delaware,  and  has  since  July 
14,  1908,  been  operating  in  Norwich  Township,  McKean 
County,  and  part  of  the  territory  in  which  the  petitioner 
asks  permission  to  transact  business.  The  protestant 
claims  to  have  invested  $46,000  in  its  business,  and  is  now 
supplying  about  l,.'56O,00O  feet  of  gas  per  month  to  140  con- 
sumers. 

As  to  whether  or  not  the  application  of  the  petitioning 
company  for  incorporation  be  approved  or  disapproved  in 
its  entirety,  considerable  testimony  was  taken,  and  the  mat- 
ter resolved  itself  into  the  fundamental  question  as  to 
whether  this  Commission  should  anticipate  the  sufficiency 
or  insufficiency  of  gas  of  future  developments,  drilling  now 
being  carried  on  by  the  petitioner.  It  is  apparent  that 
the  protestant  company  does  not  object  to  the  Potato  Creek 
Gas  Company's  going  into  the  business  of  selling  gas  to  the 
wholesale  trade. 

The  protestant  corporation  ofifered  evidence,  gathered 
from  experience  and  existing  geological  conditions  where 
the  petitioner  is  now  operating,  as  tending  to  show  that  a 
supply  only  sufficient  to  interfere  with  its  rights  may  be 
found,  and  not  enough  to  warrant  the  Potato  Creek  Gas 
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Company  to  find  sale  for  its  gas  outside  of  Norwich  Town- 
ship. There  is  no  denial  that  there  is  a  ready  market,  in 
the  vicinity  named,  for  gas,  aside  from  the  consumers  the 
Norwich  Gas  Company  is  now  supplying. 

The  finding  of  natural  gas  either  within  or  outside  of  the 
limits  of  a  so-called  belt  is  to  a  very  great  extent  proble- 
matical, and  it  would  also  be  unreasonable  to  assume  that 
the  petitioner  would  drill  ten  wells,  as  it  was  contracted  to 
do,  at  a  cost  of  $25,000,  without  some  encouragement  as  to 
a  prospective  development  larger  than  would  justify  it  in 
even  attempting  to  interfere  with  the  present  rights  of  the 
Norwich  Gas  Company. 

Under  all  the  circumstances  as  shown  by  the  record,  we 
think  the  Certificate  of  Public  Convenience,  approving  the 
incorporation  of  the   Potato  Creek  Gas  Company,  should 


This  case  being  at  issue  on  petition  and  protest  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof. 

Now,  to-wit,  March  19th,  1915,  it  is  ordered:  That  a 
Certificate  of  Public  Convenience  be  issued  evidencing  the 
Commission's  approval  of  the  incorporation  of  the  said 
Potato  Creek  Gas  Company, 


In  be  abolition  of  grade  crossings  of  The  Delaware, 
Lackawanna  and  Western     Railroad    "Companv's 

TRACKS    OVER    THE    COCH  ECTON       AND       GrEAT       BeND 

Turnpike,  and  the  construction     of     a     crossing 

ABOVE  GRADE  IN  THE  TOWNSHIP    OF    GrEAT    BeND,    SuS- 
QUEHANNA    COUNTY. 

Railroads — Abolition  of  Grade  Crossings — Jurisdic- 
tion— Damages. 
The  vpllcant  tn  this  case  asks  for  the  approval  of  the  abolition  of 
tvo  srade  cFossings  in  Oraat  bend  Township,  SuequehBDDa  County, 
at  a  point  where  the  Cochecton  and  Great  Bend  Turnpike  croeses 
the  tracks  of  the  Delaware,  Lackawanna  and  Western  Railroad, 
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and  kaown  ae  UcKluuey  Crossing;  and  tbe  other  at  a  point  wUere 
Mid  turnpike  crosses  tbe  said  nillroad  company's  tracka  and  known 
as  Florent*  Crossing;  and  (or  the  construction  of  a  crossing  atrave 
grade  In  lieu  thereof.  Tbe  question  of  tbe  damages  to  adjacent 
property  owners  was  tbe  principal  matter  ait  issue. 

Held:  That  the  Commission  has  Jurisdiction  in  the  case  at  issue; 
that  It  has  no  power  to  go  Into  the  question  of  the  le^llity  of  the 
condemnation  proceedings  Instituted  h;  the  railroad  company;  and 
directs  that  tbe  railroad  compeny  shall  pay  all  cosAs,  including 
compensation  to  adjacent  property  owners,  the  amounts  of  which 
are  determined. 

Public  Service  Commission  No.  321,  Application  Docket, 

Wallace.  Commissioner,  April  9,   1915. 

The  application  in  this  case  is  for  the  approval  of  the 
abolition  of  two  crossings  at  grade  of  the  tracks  of  The 
Delaware,  Lackawanna  and  Western  Railroad  Company  in 
the  Township  of  Great  Bend,  Susquehanna  County;  one  at, 
a  point  in  said  Township  where  the  Cochecton  and  Great 
Bend  'i'nrnpike,  a  State  Highway  called  the  Lower  Road, 
crosses  the  tracks  of  the  said  Company,  and  kno\.n  as  Mc- 
Kinney  Crossing;  the  other  at  a  point  in  said  Township 
where  the  said  turnpike,  called  the  Upper  Road,  crosses 
the  tracks  of  the  said  Railroad  Company,  known  as 
Florence  Crossint;:  and  also  for  the'construction  of  a  cross- 
ing above  grade  at  a  point  in  said  Township  on  the  lands 
foriTierly  of  the  J,  E.  Johnson  Estate,  about  1,000  feet  south 
of  the  Florence  Crossing.  .A  new  public  highway  is  to  be 
laid  out  to  connect  the  Upper  Road  and  Lower  Road  with 
this  above  grade  crossing. 

Hearings  were  held  and  full  investigation  had  as  to  the 
dangerous  condition  of  these  grade  crossings  and  the 
necessity  for  their  abolition,  which  necessity  was  practically 
admitted  by  all  the  parties,  and  the  Commission  on  January 
7th,  191.^.  adopted  and  approved  plans  and  specifications 
for  the  elimination  of  the  said  grade  crossings.  The  parties 
in  interest  being  unable  to  agree  as  to  the  amount  of  dam- 
ages which  adjacent  property  owners  would  sustain  by 
reason  of  the  said  abolition,  a  further  hearing  was  held  in 
Scrantiin  on  January  15th,  1915,  on  the  question  of  the 
damages  due  to  adjacent  property  owners.  At  this  hearing 
testimony  was  taken  which  is  part  of  the  record  and  full 
opportunity  granted  to  all  persons  in  interest  or  affected 
by  the  abolition  d  tbe  aljove  crossings  to  present  their 
claims. 
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The  protests  filed  on  behalf  of  certain  property  owners 
and  the  Supervisors  of  Great  Bend  Township  allege  that 
there  is  no  power  in  the  Commission  to  determine  the  case 
before  us,  because  a  portion  of  a  public  highway  is  vacated. 
We  think  that  the  provisions  of  Section  5,  Article  III,  and 
Section  12,  Article  V,  of  the  Public  Service  Company  Laws, 
give  the  Commission  exclusive  jurisdiction  in  the  matter 
of  the  abolition  and  construction  of  all  crossings  of  public 
highways  over  the  tracks  of  railroad  companies,  and  also 
that  adjacent  property  owners  are  fully  and  legally  pro- 
tected, in  securing  just  and  adequate  damages  which  they 
may  sustain  by  reason  of  the  abolition  or  construction  of 
any  such  crossings. 

We  do  not  think  that  the  Commission  has  the  power  to, 
nor  should  go  into  the  question  of  the  legality  of  the  con- 
demnation proceedings  instituted  by  the  Railroad  Company 
to  acquire  the  lands  of  James  A.  Florence,  one  of  the  pro- 
testants.  There  is  nothing  in  the  Act  which  gives  the 
Commission  power  to  determine  damages  caused  by  reason 
of  appropriation  of  land  for  railroad  purposes,  but  any  dam- 
ages sustained  by  an  adjacent  property  owner  by  reason  of 
the  abolition  of  a  grade  crossing  must  be  considered  and 
determined  by  the  Commission. 

The  laying  out  of  the  new  public  highway  from  the 
Upper  Road  and  the  Lower  Road  to  connect  with  the  over- 
head bridge  must  be  done  by  the  Railroad  Company,  as 
the  land  upon  which  the  highway  will  be  located  is  owned 
by  the  said  Company,  which  Company  must  by  proper 
action  set  over  the  highway  to  the  Commonwealth  of  Penn- 
sylvania, or  a  municipality  having  jurisdiction. 

The  Commission  is  of  the  opinion  and  finds  and  deter- 
mines, after  careful  investigation  of  the  testimony  and 
record,  that  the  abolition  of  the  grade  crossings  aforesaid, 
in  conformity  with  the  plans  and  specifications  approved 
January  7th,  1915,  is  necessary  and  proper  for  the  accom- 
modation, convenience  and  safety  of  the  public,  and  also 
finds  and  determines  that  the  following  property  owners 
have  sustained  damages  in  the  amounts  set  opposite  their 

J.  C.  Florence, $500.00 

Mrs.  P.  R.  Barriger,  250.00 

Miles   Bennett,    200.00 

C.  A.  Trowbridge,  200.00 
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E.  H.  B.  Rossa, 300,00 

J.  A.  Florence 500.00 

C.  R.  McKinney, 4,500.00 

The  Commission  also  finds  and  determines  that  the  said 
Delaware,  t^ckawanna  and  Western  Railroad  Company 
shall  pay  all  the  costs  and  expenses  incident  to  the  abolition 
of  said  grade  crossings,  and  the  construction  of  the  over- 
head crossings,  including  the  amount  of  damages  herein 
awarded  to  the  adjacent  property,  and  also  that  the  said 
Company  shall  keep  in  repair,  or  make  provision  with  the 
necessary  authorities  for  payment  for  keeping  and  main- 
taining in  repair,  the  Lower  Road,  from  the  McKinney 
Crossing  to  the  point  where  the  new  public  highway  con- 
nects with  said  road,  and  also  the  portion  of  the  Upper 
Road  from  the  Florence  Crossing  to  a  point  where  the  new 
public  highway  connects  with  said  road. 

An  order  will,  therefore,  be  entered  approving  the  applica- 
tion in  this  case,  and  directing  that  a  Certificate  of  Public 
Convenience  be  issued  in  accordance  with  this  finding  and 
determination. 

ORDER 

This  case  being  at  issue  upon  petition  and  protests  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  April  9th,  1915,  it  is  ordered:  That  a  Cer- 
tificate of  Public  Convenience  be  issued  in  accordance  with 
and  more  fully  and  at  large  set  out  in  the  said  report  hereto 
attached ;  that  The  Delaware,  Lackawanna  and  Western 
Railroad  Company  shall  pay,  as  compensation  for  damages 
caused  to  their  property  by  reason  of  the  abolition  of  the 
crossings  referred  tp  in  said  report,  to  the  following  ad- 
jacent property  owners  the  amounts  set  opposite  their 
names : 

J.   C.   Florence,    $500.00 

Mrs.  P.  R.  Barriger, 250.00 

Miles  Bennett 200.00 

C.  A.  Trowbridge 200.00 
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E.  H.  B.  Rossa, 300.00 

J.  A.  Florence, 500.00 

C.  R.  McKinney, 4,500.00 

and  also  that  the  said  Delaware,  Lackawanna  and  Western 
Railroad  Company  shall  pay  all  the  costs  and  expenses  in- 
cident to  the  abolition  of  the  said  grade  crossings  and  the 
construction  of  the  overhead  crossing,  that  the  said  Rail- 
road Company  shall  keep  in  repair,  or  make  provisions 
with  the  necessary  authorities  for  payment  for  keeping  and 
maintaining  in  repair,  the  Lower  Road  from  the  Mc- 
Kinney Crossing  to  the  point  where  the  new  highway  con- 
nects with  the  said  road,  and  the  portion  of  the  Upper 
Road  from  the  Florence  crossing  to  a  point  where  the  new 
highway  connects  with  said  road. 


In    re    application    of    the    Supervisors   of    Concord 
Township,   Erie  County,  for  the  approval   of  a 

CONTRACT     dated     AugUST    29tH,     1914,     BETWEEN     THE 

said  Township  and  The  Pennsylvania  Railroad 
Company,  Lessee  of  the  Western  New  York  and 
Pennsylvania  Railroad  Company. 

R  ailroads — G  rade  Crossings — /«  risdictio  n . 

Tbe  Pemisylvania  Bailroad  Company,  as  lessee  of  the  Western  Now 
York  and  PennsylTanla  Railroad  CoiDpanj,  Altered  Into  a  contract 
wUb  the  SopervlBorB  of  Concord  Township,  Erie  Coun^,  providing 
that  tile  eald  Supetrisors  begin  proceedings  to  close  and  legally  vacate 
and  abolish  certain  g^rade  crosBings  and  constrnct  overhead  and 
nnd«r-grade  crosslntis  In  lieu  thereof.  Most  of  tbe  testimony  pro- 
duced had  reference  to  tbe  necessity  for  tbe  proposed  change. 

Held:  That,  under  tbe  terms  of  tbe  contract,  the  abolition  of 
ttie  grade  ctosbIi^b  and  the  vacation  of  the  public  highways  ai« 
eontiBgemt  apon  tbe  proper  legal  action  necessary  to  secure  snch 
abolition ;  that  exclusive  JurtedlcUon  rests  with  the  CommlssioD 
In  iQie  matter  of  the  construction,  alteration,  relocation  or  abolition 
of  crossings.    Under  all  tbe  facts,  tbe  contract  should  be  approved. 

Public  Service  Commission,  No.  343.  Municipal  Con- 
tract Docket. 


Wallace,  Commissioner,  April  9,  1915. 
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In  re  Application  of  Concord  Townihip,  Erie  Co. 

The  Pennsylvania  Railroad  Company  owns  and  oper- 
ates a  line  of  railroad  from  the  City  of  Corry  to  the  City 
of  Erie,  a  portion  of  which  line,  namely,  that  from  Corry 
to  Lovells  Station,  is  located  in  Concord  Township,  Erie 
County,  and  running  parallel  with  this  portion  of  the  said 
line  of  railroad  is  the  line  of  the  Erie  Railroad  Company. 

About  the  first  of  June,  1913,  The  Pennsylvania  Rail- 
road Company,  as  lessee  of  the  Western  New  York  and 
Pennsylvania  Railroad  Company,  began  to  reconstruct  its 
line  of  railway  from  Corry  to  Spartansburg,  Crawford 
County.  This  reconstructed  line  runs  parallel  with  and 
between  the  lines  of  the  Erie  and  Pennsylvania  Railroads 
from  Corry  to  a  point  near  Lovells  Station,  and  thence, 
passing  under  the  tracks  of  the  Erie  Railroad,  in  a  south- 
westerly direction  through  the  Township  of  Concord  into 
and  beyond  Crawford  County,  crossing  eight  public  high- 
ways in  said  township,  to-wit,  Reedy  Road,  Hlgley  Road, 
Lovell  Road,  Corry-Elgin  Road,  McCray  or  Burrow's  Road, 
Ormsby  Road,  Wade  Farm  Road  and  County  Line  Road. 
On  August  first,  1913,  The  Pennsylvania  Railroad  Com- 
pany commenced  negotiations  with  the  Supervisors  of  Con- 
cord Township  for  the  purpose  of  coming  to  an  agreement, 
if  possible,  with  respect  to  these  eight  road  crossings,  and 
as  a  result  of  the  negotiations,  on  August  29th,  1914,  said 
parties  made  and  entered  into  the  agreement  which  the 
Commission  is  now  asked  to  approve. 

This  contract  provides  that  the  Supervisors  of  Concord 
Township  shall,  as  soon  as  it  can  conveniently  do  so,  start 
proceedings  to  close,  or  legally  vacate  or  abolish  the  grade 
crossings  on  the  following  public  highways  or  portions 
thereof : 

1.  600  linear  feet  of  the  Reedy  Road  and  275 
linear  feet  of  said  road,  across  the  right  of  way  of 
the  Erie  and  Pennsylvania  Railroads, 

2.  2,000  linear  feet  of  the  Higley  Road  south 
of  the  line  of  the  Eric  Railroad ;  400  linear  feet  of 
said  road  north  of  the  line  of  The  Pennsylvania 
Railroad  and  about  240  feet  across  the  right  of 
way  of  the  said  railroads. 

3.  300  linear  feet  of  the  McCray  or  Burrow's 
Road,  west  of  the  line  of  the  Western  New  York 
and  Pennsylvania  Railroad;  2,200  linear  feet  east 
of  the  line  of  said  railroad,  and  200  linear  feet 
across  the  right  of  way  of  the  said  railroad. 
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4.     Thit    portion    of    the    County    Line    Road 
lying  between  the  right  of  way  of  the  Western 
New  York  and  Pennsylvania  Railroad. 

As  a  consideration  for  the  closing  of  these  roads  or 
abolition  of  the  existing  grade  crossings  thereon,  the  rail- 
road company  agrees  to  pay  the  township  $13,300,  and, 
in  the  event  that  the  township  authorities  are  prevented 
from  vacating  one  or  more  of  the  said  roads,  a  proportion- 
ate  amount  of  this  sum  is  agreed  to  be  paid.  The  other 
provisions  of  the  contract  are  the  erection  and  maintenance 
of  safety  gates  at  the  Lovells  Station  road  crossing,  the 
granting  of  private  crossings  on  the  McCray  and  County 
Line  Roads,  the  chance  and  abandonment  of  a  portion  of 
the  Corry-Elgin  Road  west  of  Lovells  Station,  and  the 
construction  of  an  under-grade  crossing.  The  construction 
of  an  overhead  crossing  on  the  Ormsby  Road,  an  under- 
grade crossing  of  the  Wade  Road  and  the  laying  out  of  a 
new  road  to  connect  the  County  Line  Road  with  an  under- 
grade crossing  west  of  the  existing  grade  crossings  of  said 
County  Line  Road.  There  is  a  further  provision  that  the 
Railroad  Company  will  keep,  save  harmless  and  protect  the 
township  from  any  claim,  cost,  charge  or  expense  on  ac- 
count of  the  vacating  or  relocating  of  any  of  the  public 
highwaj-s  mentioned,  and  to  pay  to  the  attorney  for  the 
township  a  stipulated  fee  for  services  in  having  the  said 
highways  vacated  and  relocated. 

It  is  evident  that,  under  the  terms  of  this  contract,  the 
abolition  of  the  grade  crossings  and  the  vacation  of  the 
public  highways  mentioned  are  contingent  upon  the  proper 
Ic^l  action  necessary  to  secure  such  abolition  or  vacation, 
^d  the  railroad  company  cannot  close  the  crossings  until 
they  have  been  changed,  altered  or  abolished  in  the  manner 
prescribed  by  law. 

Under  the  Act  of  July  26th,  1913,  (Section  12,  Article 
V),  this  Commission  has  exclusive  jurisdiction  upon  its 
own  motion  or  upon  complaint  in  the  matter  of  the  coo- 
struction,  alteration,  relocation  or  abolition  of  grad«  cross- 
ings, except  such  grade  crossings  as  were  in  process  <A 
abolition  at  the  time  of  the  passage  of  the  Act  under  agree- 
ment or  contract  with  a  municipality.  There  is  no  claim  or 
contention  in  this  case  that  the  crossings  named  do  not  re- 
quire the  approval  of  the  Commission,  The  subject  be- 
-fore  the  Commission  in  this  case  is  the  approval  of  a  con- 
tract between  a  municipality  and  a  public  service  company. 
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under  Section  11,  Article  III,  of  the  said  Act  of  Assembly, 
and  the  question  of  the  alteration,  relocation  or  abolition 
of  certain  grade  crossings  in  Concord  Township  does  not 
enter  into  and  should  not  be  considered  by  the  Commis- 
sion in  this  proceeding,  but,  in  view  of  the  fact  that  most 
of  the  testimony  taken  and  objections  made  were  upon 
the  question  of  the  vacation  and  abolition  of  the  crossings 
of  Reedy,  Higley  and  McCray  Roads,  the  Commission  will, 
upon  its  own  motion,  in  another  report,  make  a  finding, 
determination  and  order  with  respect  to  all  the  crossings 
mentioned  in  the  contract. 

Eliminating,  therefore,  from  consideration  everything  in 
the  testimony  and  protests  which  bears  directly  upon  the 
question  of  the  necessity  for  the  alteration,  abolition  or 
relocation  of  the  said  eight  crossings,  the  only  objection  to 
the  approval  of  this  contract  which  remains  for  considera- 
tion is  that  the  petition  does  not  conform  to  the  require- 
ments of  the  Rules  of  Practice  of  the  Commission.  Con- 
sidering this  petition  only  as  a  petition  for  the  approval 
of  a  municipal  contract  under  Rule  36,  we  do  not  find  any 
provision  or  requirement  of  said  rule  which  has  not  been 
complied  with.  The  contract  fully  and  completely  pro- 
tects the  Township  of  Concord,  for  not  only  no  cost  or  ex- 
pense is  placed  upon  it,  but  a  large  sum  of  money  is  to 
be  paid  to  it,  which  of  necessity  will  be  a  great  benefit  to 
every  citizen  in  that  township  in  the  way  either  of  reduced 
taxation  or  of  added  improvements.  The  Commission  is 
of  the  opinion  that  this  contract  should  be  approved  and 
an  order  will,  therefore,  be  entered  directing  that  a  Certifi- 
cate of  Public  Convenience  be  issued  evidencing  the  Com- 
mission's approval  of  the  contract  dated  August  29th,  1914, 
between  the  Supervisors  of  Concord  Township  and  The 
Pennsylvania  Railroad  Company,  lessee. 


This  case  being  at  issue  upon  petition  and  protest  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  April  9th,  1915,  it  is  ordered:  That  a  Cer^ 
tificate  of  Public  Convenience  be  issued  approving  the  cott- 
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PCDDijrlTaDia  Paraffinc  Work*,  et  a).,  vi.  Pemitylvaiiia  R.  R.  Co.,  et  al. 
tract  dated  August  29th,  1914,  by  and  between  the  Town- 
ship  of    Concord,    Erie    County,    and    The    Pennsylvania 
Railroad,' Lessee  of  the  Western  New  York  and  Pennsyl- 
vania Railroad  Compatiy. 


Pennsylvania  Paraffine  Works,  et  al.  vs.  Pennsyl- 
vania Railroad  Company  and  Pennsylvania  Com- 
pany. 

Railroads — Rates — Reparation  for  Unreasonable  Charges. 

Tbe  PennsflTanla  ParafOne  Works  and  tlte  Beaaemer  Refining 
Company  dabn  of  the  Pennsylvania  Railroad  Company  and  tlie 
PenneylTanla  Company  reparation  on  certain  shtpmeata  of  crude 
Oil  between  Watford  and  TltnsvUle. 

From  the  testimouy  It  t^jpeared  that  tix%  comi^inants  had  been 
charged  and  had  paid  for  said  shlpmeota  at  the  rate  of  SI  eta.  per 
100  pottnds;  and  that  the  Pennsylvania  State  Railroad  Commission 
had  fonnd  the  aaid  rate  to  be  unreasonable,  and  that  the  rate  at 
a  cts.  per  100  pounds  wae  the  reasonable  rate  for  said  transporta- 
tion. 

Held:  That  tiK  complainants  were  entitled  tx>  reiiaratlon  at  the 
rate  of  one  ca>t  per  lOO  pounds  upon  shipments  made  betwe«a 
Jnly  2Stta,  1918,  the  date  of  the  pasaage  of  The  Public  Service  Oom- 
pany  Law,  and  October  SOtb,  IMS,  the  date  upon  which  the  re^wnd- 
enta  pat  lota  effect  the  rate  of  7i  cts.  per  100  pounds,  recoiD- 
mended  by  the  Pffimsylvanla  State  Railroad  Oommls^n. 

Public  Service  Commission.    No.  952,  Complaint  Docket. 

Pennypacker,  Commissioner,  April  12,  1915, 

On  the  30th  of  October,  1913,  the  attorney  for  the  com- 
plainants in  the  above  matter,  made  a  motion  to  have  the 
case  reopened,  for  the  purpose  of  taking  further  testimony 
therein  on  the  question  of  reparation,  "for  the  reason  that 
many  additional  shipments  have  been  made  by  complain- 
ants  since  the  case  was  submitted  and  decided  by  the 
Pennsylvania  State  Railroad  Commission,  on  May  31st, 
1913"  and  for  the  further  reason  that  their  claim  for  re- 
paration for  prior  payments  is  based  on  the  fact  that  notice 
had  been  given  that  the  rates  charged  were  excessive,  and 
that  payment  had  been  made  under  protest.  The  com- 
plaint had  been  filed  before  the  Pennsylvania  State  Railroad 
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Commission,  and  that  Commission  made  an  order  May  31, 

1913,  recommending  a  rate  of  seven  and  a  half  cents  per 
hundred  pounds  upon  crude  oil  between  Walford  and  Titus- 
villc,  but  denying  reparation  for  past  shipments.  The 
motion  to  reopen  the  case  was  made  before  the  Public 
Service  Commission. 

A  hearing  was  held  and  testimony  was  taken  March  18, 

1914.  From  this  testimony  it  appears  that  the  rate  of 
seven  and  a  half  cents  per  hundred  pounds,  recommended 
by  the  Pennsylvania  State  Railroad  Commission  was  put 
into  effect  by  the  respondent  October  20,  1913,  that  upon 
shipments  made  by  the  complainant  between  May  31,  1913, 
and  October  20,  1913,  the  respondent  had  charged  and 
been  paid  at  the  rate  of  eight  and  a  half  cents  per  hundred 
pounds  or  in  excess  of  the  rate  recommended  amounting  to 
$691.28  and  between  July  26,  1913  and  October  20,  1913, 
had  charged  and  been  paid  the  rate  of  eight  and  a  half  cents 
per  hundred  pounds,  or  in  excess  of  the  rate  recommended, 
amounting  to  the  sum  of  $461.61. 

Counsel  for  the  defendants  filed  an  objection  to  the  re- 
opening of  the  case,  and  asked  that  the  application  be 
denied  and  the  motion  to  reopen  be  overruled,  upon  the 
ground  that  the  case  had  been  fully  heard  and  was  res 
adjudicata.  that  the  Railroad  'Commission  had  exhausted 
its  authority,  and  that  the  Public  Service  Commission  was 
without  authority  and  without  jurisdiction  over  the  parties 
or  the  subject  matter.  This  application  raises  squarely 
the  rather  important  question  as  to  the  powers  and  duties 
of  the  Public  Service  Commission  with  respect  to  the  cases 
transferred  to  it  by  the  Railroad  Commission,  and  the  un- 
finished business  left  undisposed  of  by  that  Commission. 

With  respect  to  the  matter  of  reparation  for  shipments 
made  prior  to  the  order  of  the  Railroad  Commission,  in 
which  order  such  reparation  was  refused,  it  may  be  con- 
tended with  propriety  that  the  matter  is  res  adjudicata, 
but  with  respect  to  shipments  subsequent  to  that  order, 
for  which  the  higher  rate  was  charged,  different  questions 
arise. 

The  Act  of  July  26,  1913,  in  Section  51  of  Article  6,  pro- 
vides that  the  Act  of  May  31,  1907,  creating  the  Railroad 
Commission,  and  "defining  their  powers  and  duties,"  be 
repealed  "to  take  effect  the  first  day  of  July,  nineteen  hun- 
dred and  thirteen."  With  the  repeal  of  this  Act,  all  the 
powers  created  by  it  ceased,  and  the  Railroad  Commission 
came  to  an  end.     It  would  have  been  entirely  within  the 
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power  of  the  Legislature  to  have  vested  the  authority 
which  bad  been  given  to  the  Railroad  Commission  in  some 
other  body,  but  that  body  indicated  nowhere  any  such 
intention.  It  is  plain  that  the  purpose  of  the  Act  of  July 
26,  1913,  was  to  create  another  Conunission  with  different, 
enlarged  and  more  diversified  powers.  That  Act  provides 
for  the  appointment  of  commissioners  to  hold  office  from 
July  1,  1913,  and  then  provides  that  "this  Act  shall  take 
effect  the  first  day  of  January,  Anno  Domini,  1914,  and  not 
before  except  that  (inter  alia)  the  said  Com- 
mission, when  appointed  as  aforesaid,  shall  have  power  to 
hear  and  determine  any  pending  cases  transferred  to  it  by 
the  Pennsylvania  State  Railroad  Commission,  and  to  dis- 
pose of  any  unfinished  business  of  said  State  Railroad 
Commission."  As  to  the  matters  contained  within  the 
exception,  the  Act  took  effect  upon  its  approval,  July  26, 
1913.  With  respect  to  these  matters,  the  powers  vested  in 
the  Commissioners  were  to  be  exercised  from  the  time  of 
their  appointment.  There  was  no  power  which  could  be 
exercised  by  them  save  that  created  by  the  Act  under 
which  they  were  appointed,  and  nowhere  does  that  Act 
say  or  intimate  that  they  were  to  exercise  the  lesser  and 
different  power  which  had  been  given  to  the  provious  Com- 
mission and  withdrawn.  They  are  to  complete  the  un- 
finished business  of  the  Railroad  Commission,  but  to  per- 
form this  duty  with  the  power  and  authority  vested  in 
themselves. 

In  the  case  before  us,  the  Railroad  Commission  made  a 
recommendation  of  a  lower  rate.  Until  the  rate  was  put 
into  effect,  the  case  cannot,  in  any  proper  sense,  be  said  to 
have  ended.  Up  to  that  time  all  that  had  been  done  was 
but  preliminary  to  the  result.  At  any  time  prior  to  Octo- 
ber 20,  1913,  the  Railroad  Commission,  had  it  remained 
in  existence,  could  have  called  upon  the  Attorney  General 
to  enforce  its  recommendation,  and  had  the  defendants 
persisted  in  non-compliance,  would,  in  all  probability  in 
the  performance  of  its  duty,  have  taken  this  course.  The 
case  was,  therefore,  "unfinished  business"  within  the  mean- 
ing of  Section  54,  Article  6  of  the  Act  of  July  26,  1913. 

The  Public  Service  Commission  does  not,  however,  make 
recommendations  and  call  on  the  Attorney  eneral  to  enforce 
them.  It  enforces  reparatkm  where  found  to  be  due,  by 
another  method.  Section  5  of  Article  5  provides  that  "ii 
after  bearing  upon  complaint,  or  upon  its  own  motion,  the 
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Commission  shall  determine  that  any  rates  which  have 

been   collected    after   this   Act   becomes 

effective  by  any  public  Service  Company  complained  of, 
were  in  violation  of  any  order  of  the  Commission,  or  were 
unjust  or  unreasonable  or  unjustly  discriminatory  or  un- 
duly or  unreasonably  preferential  the  Com- 
mission shall,  upon  petition,  have  the  power  and  authority 
to  make  an  order  for  reparation." 

As  to  the  matter  in  question,  the  Act  became  effective 
July  26,  1913.  The  Commission,  therefore,  has  the  power 
to  give  a  hearing  and  direct  reparation,  if  found  to  be  due. 
the  objection  of  the  respondent  to  the  complainant's  motion 
to  reopen  the  case  is  therefore  overruled. 

Upon  the  conclusion  and  recommendation  of  the  Penn- 
sylvania State  Railroad  Commission,  a  body  vested  with 
authority  to  decide  upon  the  reasonableness  of  rates,  this 
Commission  finds  that  the  rate  of  eight  and  a  half  cents 
per  hundred  pounds  upon  crude  oil,  between  Walford  and 
Titusville  is  an  unreasonable  rate,  and  that  a  reasonable 
rate  is  seven  and  a  half  cents  per  hundred  pounds.  With 
respect  to  the  excess  of  charges  between  July  26,  1913,  and 
October  20,  1913,  amounting  to  $461.61,  h  is  the  opinion  of 
the  Commission  that  an  order  of  reparation  ought  to  be 
made.  With  respect  to  the  excess  of  rates  between  May 
31,  1913  and  July  26,  1913,  it  is  the  opinion  of  the  Commis- 
sion that  the  complainant  must  be  left  to  his  remedy  in 
the  courts  of  Law,  since  the  power  of  the  Commission  to 
give  reparation  only  extends  to  rates  collected  "after  this 
Act  becomes  effective."  It  became  effective  for  the  un- 
finished business  of  the  Pennsylvania  State  Railroad  Com- 
mission on  Julv  26,  1913,  the  date  of  the  approval  of  the 
Act. 

ORDER   FOR   REPARATION 

This  matter  having  been  heard  by  the  Commission  upon 
petition  and  answer  filed,  and  the  Commission  having 
made  a  report  thereon; 

Now  April  12,  1915,  in  conformity  with  said  report.  The 
Public  Service  Commission  of  the  Commonwealth  of  Penn- 
sylvania hereby  finds  and  determines: 

First.  That  the  rate  of  eight  and  one-haif  cents  (84  cents) 
per  one  hundred  pounds  upon  crude  oil  shipped  over  the 
lines  of  the  Respondents  between  Walford  and  Titusville, 
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Pennsylvania,  between  July  26,  1913  and  October  20,  1913, 
was  found  by  the  Pennsylvania  State  Railroad  Commission 
to  be  an  unreasonable  rate,  and  that  the  rate  of  seven  and 
one-half  cents  {7j[  cents)  per  one  hundred  was  the  reason- 
able rate  for  said  transportation. 

Second.  That  between  July  26,  1913  and  October  20, 
1913,  the  Complainants,  the  Pennsylvania  Paraffine  Works 
and  the  Bessemer  Refining  Company,  shipped  over  the 
lines  of  the  Respondents  between  Walford  and  Titusville 
four  million  six  hundred  sixteen  thousand  one  hundred 
twenty-one  (4,616,121)  pounds  of  crude  oil,  and  that  not- 
withstanding the  finding  aforesaid,  the  said  Pennsylvania 
Paraflinc  Works  and  Bessemer  Refining  Company  were 
charged  by  and  paid  to  the  Respondents  for  said  ship- 
ments at  the  rate  of  eight  and  one-half  cents  (8^  cents) 
per  one  hundred  pounds,  whereas  the  rate  charged  and  paid 
should  have  been  seven  and  one-half  cents  (fi  cents)  per 
one  hundred  pounds,  in  accordance  with  said  finding. 

Third,  That  the  Complainants,  the  Pennsylvania  Par- 
affine Works  and  the  Bessemer  Refining  Company  are  there- 
fore entitled  to  reparation  from  the  respondents  on  ship- 
ments made  between  July  26,  1913  and  October  20,  1913,  at 
the  rate  of  one  cent  (1  cent)  per  one  hundred  pounds  on 
four  million  six  hundred  sixteen  thousand  one  hundred 
twenty-one  (4,616,121)  pounds  of  crude  oil  shipped. 

Therefore,  The  Public  Service  Commission  of  the  Com- 
monwealth of  Pennsylvania  directs  the  Pennsylvania  Rail- 
road Company  and  the  Pennsylvania  Company  on  or  be- 
fore May  6,  1915,  to  pay  to  the  Pennsylvania  Paraffine 
Works  and  the  Bessemer  Refining  Company  the  amount 
of  four  hundred  sixty-one  dollars  and  sixty-one  cents  ($461.- 
61),-  the  reparation  found  to  be  due. 

In  witness  whereof  the  said  Commission  has  caused 
these  presents  to  be  signed  by  its  chairman,  and  its  seal  to 
be  hereunto  affixed,  duly  attested  by  its  Secretary  the  day 
and  year  above  written. 
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Bondholders  of  the  Ar.LECHENY  Valley  Water  Com- 
pany vs.  Borough  of  Tarentuu. 

Water  Companies — Rates — Boroughs — Construction  of 
Water  Plant. 

Tba  petition  ol  certain  bondholders  of  tbe  Allegheny  Vallej  Wat9r 
OonifHiD}'  >et  forUi  tbat  tbat  company  was  encash  in  supi^ylng 
water  to  the  Inhabitants  of  tbe  Borough  of  Tarwitum.  and  tbat 
the  offlcfails  of  said  Boroutb  were  conetractinff  a  watu*  plant  and 
bhreatenbig  to  fumUh  water  at  unreaaonable  and  rulnooal;  law 
rates  for  the  purpose  of  Injuring,  destniyinB  and  baiAniptlng  Qte 
All^beny  Vallw  Water  Company;  and  tbat  the  said  Borough  oC- 
Qclals  had  not  compiled  wltb  tbe  proriMons  of  Tbe  Public  Service 
Company  Law.  Tbe  petition  tbea  prayed  that  tbe  CommlMdoo 
restrain  and  enjoin  Tarentum  Borougb  and  Its  officials  from  farther 
continuing  to  construct  nld  plant,  and  from  using  said  plant  to 
nnreSBonably  and  unfairly  depress  rates,  thereby  Injuring  and  deMroy- 
ing  tbe  security  of  tbe  bond  bolders. 

From  tbe  testimony  it  api>eared  tliat  the  Borongb  had  increesed 
its  indebtedness  for  the  punwoe  of  constructing  a  municipal  water 
worts;  tbat  the  Tarentum  Water  Company  and  the  Allegheny  Valley 
Water  Conqrany  bad  filed  a  bill  in  equity  to  restrain  the  Borough 
from  constmcttag  the  plant,  and  that  tbe  bill  had  been  dlomtased 
by  tbe  lonrer  court,  tbe  decree  confirmed  by  the  Supreme  Court  of 
this  State,  and  an  appeal  refused  by  tbe  Supreme  Court  of  the  United 
St«t«. 

Ittie  erldence  failed  to  pceMit  anything  which  would  oiabLe  tbe 
Commlsftlon  to  find  tbat  tbe  rate«  eatabJlabed  or  to  be  estaMUbed 
by  tbe  Borough  are  nnreoaonable  and  rqinouxly  kxw,  and  it  appwwd 
from  tbe  uttooatradtetad  testimony  Uiat  the  water  was  turned  Into  the 
borough  system  before  tbe  petltlw  In  tbls  case  wa«  filed. 

Held:  Tbat  uader  the  drcamstancea  prnented,  tbe  {Hnyer  of 
the  petition  abould  be  refused. 

Public  Service  Commission.    No.  191,  Complaint  Docket 

Pekkypacker,  Commissioner,  April  9,  1915. 

The  petition  sets  forth  in  substance  that  the  petitioners 
are  bondholders  and  representatives  of  other  bondholders 
of  the  Allegheny  Valley  Water  Company ;  that  the  bonded 
debt  of  this  Company  is  five  hundred  thousand  dollars 
($500,000.00) ;  that  the  Allegheny  Valley  Water  Company 
is  the  successor  by  purchase  of  the  property  and  franchise 
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of  the  Tarentum  Water  Company  which  has  for  years  past 
been  supplying  water  to  the  inhabitants  of  the  Borough  (A 
Tarentum ; 

"that  the  officials  of  the  Borough  of  Tarentum 
are  now  and  have  been  for  some  time  past  engaged 
in  the  construction  of  a  water-plant  and  are  threat- 
ening to  furnish  water  at  unreasonably  and  ruin- 
ously low  rates  for  the  purpose  of  injuring,  destroy- 
ing and  bankrupting  the  said  Allegheny  Valley 
Water  Company)  •  •  •  •  that  your  petition- 
ers are  informed  and  believe  that  said  ollicials 
have  not  complied  with  the  Public  Service  Law  in 
that  they  have  not  obtained  the  requisite  consent, 
nor  filed  the  required  schedule  of  rates;  that  they 
are  also  informed  and  believe  that  the  water  the 
said  ofhcials  of  Tarentum  propose  to  furnish  to  its 
inhabitants  is  neither  pure  nor  healthful." 

The  prayer  of  the  petition  is  that  the  Commission 
"restrain  and  enjoin  said  Tarentum  Borough  and 
its  officials  from  further  continuing  to  construct 
said  plant" 

and  that 

"they  may  be  restrained  and  enjoined  from  so 
using  said  proposed  plant  as  to  unreasonably  and 
unfairly  depress  rates,  thereby  injuring  and  des- 
troying the  security  of  the  bondholders." 

The  answer  of  the  Borough  of  Tarentum  sets  up  that 
for  a  long  time  prior  to  September  13th,  1907,  the  Tarentum 
Water  Company 

"furnished  at  excessive  rates  an  insufficient  supply 
of  water,  which  water  was  impure  and  for  long 
periods  of  time  unfit  to  use,  whereby  much  sick- 
ness was  caused;" 
that  September  13th,  1907,  the  Borough  filed  a  bill  in  equity 
to  compel  the  Company  to  furnish  an  adequate  supply  of 
pure  water;  that  an  ordinance  of  the  Borough,  April  27th, 
1908,  signified  its  desire  to  increase  the  indebtedness  of  the 
Borough    in   the   sum    of   one   hundred    thousand    dollars 
($100,000.00)    for   the   purpose   of   constructing   municipal 
water  works,  and  ordered  an  election  at  which  the  electors 
gave  their  assent ;  that  the  Tarentum  Water  Company  and 
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the  Allegheny  Valley  Water  Company,  June  17th,  1908,  filed 
a  bill  in  equity  to  restrain  the  Borough  from  constructing 
the  plant,  which  bill  the  court  dismissed ;  that  the  Supreme 
Court  affirmed  the  decree  of  the  court  below,  and  the  Su- 
preme Court  of  the  United  States  refused  an  appeal ;  that 
the  Borough  by  ordinance,  August  5th,  1911,  authorized 
an  increase  of  the  indebtedness  in  the  sum  of  one  hundred 
thousand  dollars  ($100,000.00)  for  the  purpose  of  con- 
structing municipal  water  works,  and  sold  bonds  to  that 
amount;  and 

"under  authority  of  a  permit  secured  from  the 
Board  of  Health  of  the  Commonwealth  of  Penn- 
sylvania has  completed  its  municipal  plant  and  is 
now  prepared  to  furnish  a  sufficient  supply  of 
pure  water;" 

that  the  Allegheny  Valley  Water  Company  "has  never 
furnished  an  adequate  supply  of  pure  water;"  and  that 
the  borough 

"by  authority  of  Law  had  in  process  of  construc- 
tion its  said  municipal  water  plant  for  the  render- 
ing and  furnishing  of  water  to  its  citizens  prior  to 
the  passage  and  approval  of  the  Public  Service 
Company  Law  of  July  26th,  1913,  P.  L.  1374." 

The  answer  denies  that  the  J&orough  threatens  to  furnish 
water  at  unreasonably  and  ruinously  low  rates,  and  that 
it  is  attempting  to  destroy  the  security  of  the  petitioning 
bondholders. 

Whatever  may  be  the  conclusion  reached  in  this  case,  the 
determination  of  the  questions  raised  involves  great  hard- 
ship. 

The  Allegheny  Valley  Water  Company  has  an  established 
plant  and  has  with  its  predecessor,  the  Tarentum  Water 
Company,  for  many  years  been  supplying  the  Borough  at 
Tarentum  with  water.  It  has  issued  bonds  secured  upon 
its  plant  to  the  amount  of  five  hundred  thousand  dollars 
($500,000.00).  No  matter  what  may  have  been  the  pur- 
pose of  the  Borough,  the  effect  of  the  erection  of  a  water 
plant  by  it  will  be  to  lessen  the  value  of  these  securities. 
It  appears  from  the  evidence  taken  that  much  the  larger 
number  of  the  persons  supplied  with  water  by  the  Alle- 
gheny Valley  Water  Company  are  inhabitants  of  Taren- 
tum.   On  the  other  hand,  the  Borough  has  completed  a 
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water-plant  and  has  issued  bonds  for  the  purpose  to  the 
amount  of  one  hundred  thousand  dollars  ($100,000.00). 
To  prevent  the  operation  of  this  plant  would  also  have  the 
effect  of  destroying  property  and  lessening  the  value  of 
securities.  The  Commission  is  unable  to  see  any  way  by 
which  the  relief  prayed  for  in  the  petition  can  be  granted. 
The  evidence  fails  to  show  that  the  water  supplied  and 
to  be  supplied  by  the  Respondent  is  impure  as  alleged. 
Both  plants  draw  their  water  from  the  Allegheny  River. 
In  that  river  above  both  of  them  there  are  discharges  of 
sewerage.  Both  depend  for  purification  upon  filter  plants. 
The  system  adopted  by  the  Borough  has  had  the  approval 
of  the  State  Board  of  Health. 

The  evidence  also  fails  to  present  anything  which  would 
enable  the  Commission  to  find  that  the  rates  established,  or 
to  be  established  by  the  Respondent  are 
"Unreasonably  and  ruinously  low." 

It  appears  from  the  testimony  of  Leo  Hudson,  the  Bor- 
ough Engineer,  which  was  not  contradicted,  that  the  filter 
plant  of  the  Borough  was  completed  and  the  water  turned 
into  the  system  April  19th,  1914.  The  petition  in  this 
case  was  filed  April  23rd,  1914,  fiour  days  afterwards.  The 
proceedings  were  therefore  begun  too  late  to  enable  th^ 
Commission  to  enjoin  the  construction  of  the  plant  as 
prayed  for,  even  if  it  should  have  the  power. 

Should  the  Commission  undertake  to  enjoin  the  operation 
of  the  plant  it  would  again  mee(  with  insuperable  difficul- 
ties. The  Act  of  July  26th,  1913,  gives  the  Commission 
no  power  to  issue  injunctions.  Sections  33  and  34  provide 
that  the  Attorney  General  shall  on  request  of  the  Com- 
mission proceed  by  injunction,  or  that  the  Counsel  of  the 
Commission  may  institute  proceedings  in  the  Court  of 
Common  Pleas  of  Dauphin  County,  to  restrain  violations 
of  the  orders  of  the  Commisskm.  It  is  assumed  that  this 
is  the  authority  which  the  petitioners  intended  to  invoke. 
If  steps  were  taken  under  this  section  it  would  be  a  pro- 
ceeding in  a  court  of  equity.  That  court  would  probably 
at  once  decline  to  destroy  the  property  of  the  Borough  in 
its  plant,  would  declare  that  the  petitioners  had  been  guilty 
of  laches  in  permitting  the  Borough  to  expend  its  moneys 
without  interference  until  after  the  completion  of  the  plant, 
and  would  leave  the  petitioners  to  their  action  for  damages 
at  law.  The  petitioners  would  also  be  confronted  with 
the  fact  that  the  Allegheny  Valley  Water  Company  had 
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already  endeavored  to  have  the  construction  of  the  plant 
restrained  by  a  court  of  equity ;  had  carried  the  tnatter  to 
the  highest  court,  and  that  the  case  had  been  decided  ad- 
versely to  its  interest. 

It  is  the  opinion  of  the  Commission  that  the  petition  will 
have  to  be  dismissed. 


This  case  being  at  issue  on  complaint  and  i 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  involved 
having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  its  report,  which  report  is 
hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  April  9th,  191.S,  it  is  ordered:  That  the 
prayer  of  the  complaint  in  this  case  be,  and  the  same  hereby 
is  refused  and  the  petition  dismissed. 


Mansfield  State  Normal  School  vs.  Mansfield  Water 
Company. 

Water  Companies — Rates — Installation  of  Meters. 

The  MansB^d  Stat«  Normal  Scbool  complained  tbat  the  rates 
charged  It  by  the  Man«ifleid  Water  Compaoy  were  esceaalve,  nnJnBt 
and  unreasonable. 

Held:  That,  under  the  testimony,  no  me»na  were  Furnished  where- 
by the  consonptlon  of  water  hy  the  comftlalnant  could  be  measured, 
and  that  the  company  should  fortbwlth  inatall  a  meter  to  measore 
the  water  supplied  the  com^ilaluanL 

Public  Service  Commission.     No.  332,  Complaint  Docket. 

Wright,  Commissioner,  April  9,  1915, 

The  Mansfield  State  Normal  School  of  Mansfield,  Tioga 
County,  Pa.,  alleges  that  the  rates  charged  said  complain- 
ant by  the  Mansfield  Water  Company  are  excessive,  un- 
just and  unreasonable.  The  complainant  in  this  case  is 
one  of  the  Normal  Schools  of  the  Commonwealth  of  Penn- 
sylvania. 

Mansfield  contains  a  population  of  about  1,700,  and  its 
water  for  domestic  and  other  purposes  is  supplied  by  re- 
spondent company,  incorporated  in  September,  1891,  since 
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wtHch  time  it  has  furnished  not  only  the  tovfn,  but  th« 
school,  the  complainant  in  this  cast.  The  complainant 
paid  a  "flat  rate"  of  $800.00  per  annum  for  water  used  until 
January  1,  1915,  when  the  rate  was  increased  to  $1,200.00 
per  annum,  and  it  is  on  account  of  this  increase  that  the 
complaint  was  brought  against  respondent  company,  no 
change  having  been  made  in  water  rates  to  other  patrons 
of  the  town  of  Mansfield. 

The  Mansfield  Water  Company  has  a  combined  system 
of  pumping  and  gravity;  it  being  necessary  to  pump  part 
of  the  supply  of  water  for  about  one-half  of  each  year. 

A  hearing  was  held  upon  the  abavc  complaint  before 
The  Public  Service  Commission  at  Harrisburg,  Tuesday, 
February  16,  1915,  the  record  of  the  evidence  at  said  hear- 
ing showing  that  the  Water  Company  rates,  as  posted  and 
filed,  make  a  rate  to  complainant  of  $100.00  per  month, 
entitling  the  school  to  use  400,000  gallons,  and  excess  at 
20  cents  per  1,000  gallons,  but  the  Water  Company  fur- 
nishes no  means  whereby  the  consumption  can  be  measured 
and  testimony  was  presented  alleging  that  the  School  was 
paying  for  more  water  than  it  consumed. 

The  respondent  company  presented  estimates  showifig 
that  based  on  rates  charged  residents  of  Mansfield,  the 
School  would  be  compelled  to  pay  considerable  more  than  - 
$1,200.00  per  year.  It  was  shown  by  testimony  that  the 
Water  Company  has  never  paid  a  dividend,  and  total 
revenues  for  past  five  years  amounted  to  $31,601.73  Dur- 
iag  the  satnc  period  the  disbursements  for  interest  on 
bonds  and  notes,  operating  expenses  and  taxes  amounted  to 
$31,424.50  leaving  a  net  revenue  of  only  $177,23  for  five 
years  period,  1910  to  1914  inclusive,  not  allowing  for  de- 
preciation. The  salaries  of  officers  were  shown  to  be 
nominal  except  the  Superintendent,  who  received  a  salary 
of  $500.00  per  annum. 

It  was  further  shown  that  one  of  the  main  contentions 
in  this  case  arises  from  the  absence  of  any  proper  means 
of  measuring  the  amount  of  water  used  by  the  School.  It 
Appears  to  the  Commission  that  by  the  installation  of  a 
meter  to  properly  register  the  consumption,  the  matters  in 
dispute  will  be  adjusted  upon  a  satisfactory  and  equitable 
basts,  and  the  rate  charged  the  school  by  the  Water  Com- 
pany should  be  based  upon  the  consumption  of  water  as 
shown  by  the  reading  of  the  meter,  which,  when  so  in- 
stalled,  will  automatically  determine  whether  the  charge 
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of  $1,200.00  per  annum  is  excessive,  based  on  the  rate  as 
published  and  posted. 
An  Order  will  issue.    ' 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  April  9th,  1915,  it  is  ordered:  That  the 
Mansheld  Water  Company  forthwith  install  a  meter  to 
measure  all  water  supplied  to  the  premises  of  the  Mans- 
field State  Normal  School,  and  that  the  complaint  be,  and 
the  same  is  hereby  dismissed. 


In  re  application  of  Reading,  Birdsboro  and  Pottstown 
,     Railroad  CoMPANy  for  Certificate  op  Public  Con- 
venience    EVIDENCING     APPROVAL     OF     SUPPLEMENTAL 
ARTICLE  OP  ASSOCIATION, 

Railroads — Extension  of  Line. 

Tbe  Reading,  Blrdcboro  and  Potutowu  Railroad  CompaB)'  wu 
Incorporated  In  tiie  year  1901  for  tbe  paipode  of  conatnictlng  a  rail* 
way  from  tlie  City  of  Reading  to  tlie  Village  of  Qibraltar.  Tbe  line 
bas  not  been  constructed,  but  the  company  now  antltes  for  appco^ 
ot  an  extension  eft  Its  Una  from  ttie  Vttlage  of  Oibraltnr,  ria  Btrda- 
boro  and  AjultyvUle,  to  tbe  Village  of  Stowe,  a  distance  of  about 
14  mHee. 

Held:  L'nder  tbe  evidence  submitted  tbe  a[q>llcant  has  failed  to 
show  tbe  public  necessity  for  (be  extension  praf>osed  at  tbla  time,  and 
the  petition  la,  tberefore,  refused. 

Public  Service  Commission.  No.  338,  Application  Docket, 
1914. 

Wright,  Commissioner,  April   10,   1915. 

The  Reading,  Birdsboro  and  Pottstown  Railroad  Com- 
pany was  incorporated  in  the  year  1901  under  the  Acts  of 
1868  and  1875.     Since  its  incorporation  it  has  done  little 
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except  pay  its  taxes  to  the  Commonwealth  and  make  re- 
peated and  unsuccessful  attempts  to  obtain  from  the  City 
of  Reading  a  franchise  granting  permission  to  enter  that 
City. 

This  corporation  filed  its  supplementary  articles  of  as- 
sociation with  the  Secretary  of  the  Comnnonwealth  after 
having  passed  a  resolution  for  the  purpose  of  extending 
its  lines  from  the  village  of  Gibraltar  via  Birdsboro  and 
Amityville  to  the  village  of  Stowc,  a  distance  of  about  14 
miles.  The  original  charter  covered  a  distance  of  about 
five  miles  from  the  City  of  Reading  to  the  village  of  Gib. 
raltar.  The  Company  then  applied  to  The  Public  Service 
Commission  for  a  "Certificate  of  Public  Convenience,"  and 
a  hearing  was  held  on  December  16th,  1914,  but  as  no 
financial  statement  was  filed  as  required  by  the  Rules  of 
the  Commission,  the  applicant  was,  at  its  own  request, 
granted  time  to  file  a  supplemental  petition,  on  which  a 
hearing  was  held  on  January  20,  1915,  and  continued  on 
February  3,  1915,  the  Reading  Transit  and  Light  Company 
appearing  as  Protestant.  Several  witnesses  were  sworn. 
The  testimony  at  this  hearing  was  not  definite,  either  as 
to  the  density  of  the  population  of  the  district  through 
which  the  extension  was  to  be  made,  or  as  to  the  needs 
of  the  territory,  neither  was  there  any  definite  evidence 
produced  showing  that  there  was  any  prospective  traffic 
which  would  warrant  the  investment  of  building  the  road. 

The  evidence  was  so  conflicting  that  it  is  hard  to  form 
any  definite  opinion  as  to  population  to  be  served,  but  it 
appears  to  be  clear,  that  aside  from  the  towns  of  Gibraltar, 
Birdsboro  and  Stowe  and  the  contiguous  territory,  which 
are  now  well  supplied  with  railnoad  facilities,  there  would 
be  only  Amityville  and  a  few  small  villages,  which  col- 
lectively would  not  exceed  from  1,(XX)  to  2,0CX)  inhabitants, 
and  these  towns  would  not  in  our  opinion  furnish  suf- 
ficient traffic  to  warrant  the  building  of  the  road  nor  would 
the  revenue  of  said  road  if  built,  be  sufficient  to  warrant 
the  investment  in  its  building. 

One  witness  testified  that  he  could  not  give  an  estimate 
as  to  business  on  the  road  if  built ;  that  he  estimated  about 
10,000  population  between  Birdsboro  and  Stowe.  Another 
witness  testified  the  population  was  about  1,600. 

There  are  three  lines  of  railroad  and  one  trolley  road 
now  serving  the  towns  of  Birdsboro  and  Gibraltar.  Stowe, 
which  is  one  terminus  of  the  proposed  extension  has  two 
lines  of  railroad.     The  applicant  did  not  show  by  any  wit- 
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ness  the  volume  of  shipments  in  or  out  on  either  of  the 
lines  of  the  railroads  now  serving  these  towns,  nor  was 
any  evidence  produced  to  show  accurately  the  prospec- 
tive amount  of  farm  products  or  other  freights  shiown  by 
any  actual  canvass  of  the  territory  which  said  extension 
would  serve,  nor  any  accurate  data  showing  the  population 
of  said  communities  and  whether  sufEcient  to  warrant  the 
building  -of  the  road.  On  the  other  hand,  the  larger  towns 
and  considerable  of  the  surrounding  territory  are  now 
being  well  served  by  three  railroads  and  one  trolley. 

The  fact  that  individuals  are  willing  to  put  in  their 
money  and  solicit  the  money  of  others  to  construct  the 
extension  is  not  enough  to  justify  a  finding  that  the  pro- 
posed constriiction  is  necessary  or  proper  for  the  safety, 
accommodation,  convenience  or  service  of  the  public.  Nor 
is  the  approval  to  be  granted,  because  certain  persons  in 
the  localities  to  be  served  desire  the  construction. 

The  question  of  public  requirement  should  be  determined 
by  taking  into  consideration  the  population  and  industries 
to  be  served,  the  adequacy  of  existing  facilities,  the  likeli' 
hood  that  the  proposed  construction  will  be  able  tio  earn 
a  reasonable  return  on  the  investment  required  to  build  it, 
and  the  desirability  of  permitting  an  investment  in  a  pub- 
lic service  enterprise  which  is  not  shown  to  be  necessary. 
The  Commission  must  consider  all  these  matters  in  exer- 
cising the  discretion  vested  in  it. 

The  Commission  is  of  the  opinion  the  applicant  failed  to 
show  public  necessity  for  the  approval  of  the  amendment 
to  its  charter  authorizing  the  building  of  the  proposed  ex- 
tension, and  that  the  application  should  be  refused. 

An  order  will  be  so  drawn. 


This  case  being  at  issue,  upon  petition  and  protests  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  facts  and  conclusions  thereon,  which 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  April  10th,  1915,  it  is  ordered:  That  the 
petition  be,  and  the  same  hereby  is  dismissed  and  the 
application  refused. 
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IN  THE   MATTES   OF   THE   SaLE   OF   COMMUTATION   AND  T&RM 

Tickets  on  or  before  the  date  of  the  Initial  Trip, 

Public  Service  Commission.  Administrative  Ruling 
No.  7. 

In  order  that  all  purchasers  of  monthly,  quarterly,  or 
other  forms  of  commutation  and  term  tickets,  not  includ- 
ing five-hundred  mile  and  one-thousand  mile  tickets,  may 
obtain  the  full  benefit  of  the  limit  during  which  such  tickets 
are  valid,  and  for  the  further  convenience  of  passengers 
using  such  forms  of  tickets  to  or  from  non-agency  stations, 
they  shall  be  sold,  upon  application,  at  least  one  day  in 
advance  of  the  date  the  initial  trip  is  to  be  made. 

If  the  initial  trip  is  to  be  made  on  Monday,  such  tickets 
may  be  purchased  on  the  preceding  Saturday  or  Sunday. 

In  applying  for  a  ticket  <of  this  description,  the  purchaser 
must  declare  the  date  upon  which  such  initial  trip  ts  to  be 
made,  which  date  should  be  prominently  shown  on  ticket, 
accompanied  by  a  statement  indicating  that  ticket  will  not 
be  valid  prior  to  the  date  of  such  initial  trip,  as  indicated.  ■ 

Necessary  corrections  to  existing  tariffs  may  be  made  by 
supplements  or  reissues  upon  five  days'  notice  to  this 
Commission,  which  tariffs  or  supplements  should  indicate 
that  such  issue  is  made  "By  authority  of  The  Public  Ser- 
vice Commission  of  the  Commonwealth  of  Pennsylvania. 
Administrative  Ruling  No.  7,  of  April  9,  1915." 
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In  re  application  of  the  People's  NatDral  Gas  Com- 
pany AND  Borough  of  Juniata  for  approval  of  a 

CONTRACT  BETWEEN  SAID  COMPANY  AND  BOROUGH, 
granting  TO  THE  COMPANY  THE  RIGHT  TO  LAY,  MAIN- 
TAIN  AND  OPERATE  LINES   OF   PIPE   ON   THE  STREETS   OF 

THE  Borough  for  the  purpose  of  supplying  gas  to 

THE  PUBLIC. 

Natural  Gas  Comfanus  and  Artificial  Gas  Companies — 
Compelttion — Boroughs — Ordinances. 

The  PeoDle's  Natanl  Gas  OtumEiaiiy  snd  tbe  Boroogti  of  Jonlata 
pedtioiKd  for  tbe  approval  of  an  ordinance  of  tlie  Mild  boron^ 
grsiitliiK  «  fmnohfae  to  the  aald  company  for  smvlrlnK  natural  and 
manufactured  gas  for  fuel  and  llgbtlng  purpoaea  for  tlie  period  of 
forty  ream. 

The  Altoooa  Gas  and  Ught  Company  protested  Cor  tbe  Maaona: 

(1)  That  ft  Is  now  fumlahlnj;  an  adequate  supply  of  artificial  or 
manafactared  gas  at  reeaonable  rates  to  tbe  public  In  tbe  borough: 

(2)  That  tbe  ordinance  grants  the  right  to  the  comfiany  to  supply 
manufactured  gaa,  which  tbe  said  People's  iNatonU  Om  Oompany 
has  no  power  or  authwlty  under  Ita  charter  to  exerclae. 

Held:  First,  That  the  principle  of  competltloa,  as  determined  in 
former  opinions  of  tbls  Conunlagloii  or  as  laid  down  l^  other  PuMic 
Service  OommtssioDs,  does  not  apply  between  natural  gas  oompanlea 
and  arttflclal  gaa  companies.  Second,  That  ibe  onUnance  is  Invalid 
and  void  In  so  far  aa  tbe  aame  relates  to  tbe  aupiriy  of  nmnnfactored 
gas,  but  that  tbe  other  provisions  oif  tbe  ordinance  .are  valid,  and 
tbe  ordinance  In  Ita  entirety  cannot  be  held  to  be  Invalid,  becanae 
certain  sections  thereof  are  not  valid. 

Public  Service  Commission,  No  367,  Municipal  Con- 
tract Docket,  1914. 

Gaither,  Commissioner,  May  7,  1915. 

A  joint  petition  is  filed  by  the  People's  Natural  Gas  Com- 
pany and  the  borough  of  Juniata,  Blair  County,  for  a  cer- 
tificate of  Public  Convenience  approving  a  franchise 
ordinance,  enacted  by  Council,  October  5,  1914,  and 
formally  accepted  by  the  company,  November  4,  1914. 
Franchise  rights  and  privileges  are  granted  unto  the  com- 
pany "for  the  purpose  of  supplying  natural  or  manufactured 
gas  for  fuel  and  lighting  purposes,"  for  a  term  of  40  years. 
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Section  10  of  the  ordinance  reads  in  part:  "The  said 
People's  Natural  Gas  Company,"  etc.,  "shall  not  have  the 
right  under  this  ordinance  to  sell  and  distribute  manu- 
factured gas  until  such  time  as  the  supply  is  no  longer 
sufficient  to  give  adequate  service  of  natural  gas  through- 
out tbe  Borough.  Upon  such  dimunition  or  failure  in 
volume  of  natural  gas,  the  said  People's  Natural  Gas  Com- 
pany, its  successors  or  assigns,  may  then  use  its  pipe  lines 
and  other  appliances  in  the  Borough  for  the  distribution 
and  sale  of  manufactured  gas." 

Tbe  People's  Natural  Gas  Company  was  organized  under 
the  "Natural  Gas  Act"  of  May  29,  1885,  for  the  purpose  of 
"producing,  distributing  and  selling  natural  gas"  only  in 
the  City  of  Pittsburgh  and  eastwardly  as  far  as  and  includ- 
ing the  City  of  Altoona.  On  July  5,  1909,  the  charter  was 
so  amended  to  take  in  additional  territory,  including  the 
Borough  of  Juniau,  mentioned  herein.  Neither  in  the 
original  or  amended  charter  the  term,  "manufactured  gas," 
is  referred  to. 

To  the  issuance  of  a  Certificate  of  Public  Convenience,  a 
protest  is  filed  by  the  Altoona  Gas  Light  and  Fuel  Com- 
pany. This  company  is  organized  for  the  purpose  of 
manufacturing  and  selling  artificial  gas,  and  since  March 
7,  1903,  has  been  operating  and  doing  business  in  Juniata 
Borough, '  the  territory  the  natural  gas  company  is  now 
seeking  to  also  occupy. 

The  first  objection  raised  by  the  [n^testant  company  is 
that  at  the  present  time  it  is  supplying  the  inhabitants  of 
the  Borough  with  gas  for  light  and  fuel,  and  that  is  should 
be  protected  by  this  Commission  from  competition. 

Counsel  for  the  protestant  company  cites  a  large  number 
of  decisions  in  support  of  the  contention  that  the  Com- 
mission should  sustain  this  objection,  but  apparently  none 
of  them,  nor  any  others  we  can  find,  go  so  far  as  to  say  that 
an  artificial  gas  company  should  be  protected  in  its  held 
from  the  competition  of  a  natural  gas  company.  They 
all  deal  with  the  subject  from  the  basis  of  a  similar  com- 
modity or  the  rendering  of  like  service  by  two  public  ser- 
vice corporations. 

1  he  principal  witness  for  the  petitioners,  admitted  by 
counsel  for  the  protestant  company  to  be  an  expert,  testi- 
fied as  to  the  distinction  between  artificial  and  natural 
gases.  He  said:  "The  B.  T.  U.  (British  Thermal  Unit)  in 
natural  gas  is  about  HOG.     The  B.  T.  U.  in  artificial  gas 
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runs  from  450  to  650.     ••••••     On  account  of 

the  difference  "  •  "  "  in  heat  unit,  the  consumers 
naturally  take  the  article  which  i^ves  them  the  best  return 
for  their  money.  The  price  in  Juniata  of  artificial  and 
natural  gas  compared,  would  be  about  six  to  one,  taking 
into  consideration  both  heat  unit  and  price."  Considerable 
defferentiation  is  manifest  in  the  analysis  of  gases,  and 
authorities  do  not  attempt  to  confuse  natural  with  certain 
artificial  gases,  such  as  those  made  from  coal,  oil,  etc. 

That  the  people  of  the  borough  want  natural  gas  there 
is  no  doubt,  having  demonstrated  this  by  petition,  and  the 
ordinance  itself  provides  that  the  rate  to  be  charged  for 
natm^l  gas,  shall  under  no  conditions,  be  as  high  as  fifty 
per  cent,  of  the  rate  charged  for  artificial  gas  by  the  pro- 
testant  company.  No  company  has  the  right  to  expect 
a  commission  to  protect  it  against  the  competition  of  a 
product  which  can  be  supplied  at  less  than  one-half  the 
cost  of  another  product  and  answer  the  same  purposes. 

This  Commission  cannot  but  have  in  mind  the  questitMi 
of  competition  in  so  far  as  modern  and  more  advantageous 
services  are  concerned,  at  a  less  cost,  and  if  one  company 
by  reason  of  its  superior  advantages,  gives  to  the  public  a 
service  as  good  as  the  existing  utility,  at  very  much  lesser 
rates,  the  interests  of  the  public  should  prevail,  and  for 
these  reasons  the  first  objection  raised  by  the  protestant 
company  cannot  be  sustained. 

The  second  objection  raised  by  the  Altoona  Gas  Light 
and  Fuel  Company,  is  that  the  Commission  should  not  ap- 
prove a  franchise  granting  the  rights  to  a  natural  gas  com- 
pany which  said  company  has  no  authority  to  receive  or 


There  seems  to  be  no  doubt  that  councils  of  a  munici- 
pality cannot  vest  in  a  corporation  rights  which  it  is  not 
authorized  to  exercise  by  its  charter,  and  apparently  the 
company  joining  in  the  petition  realizes  this,  as  the  at- 
torney representing  it  stated:  "We  make  no  claim  that 
the  company  as  now  constituted  has  the  right  to  distribute 
artificial  gas." 

The  municipality  has  no  right  to  authorize  this  company 
to  supply  manufactured  gas,  nor  does  the  company  have 
the  right  to  become  a  means  for  the  passing  on  of  a  fran- 
chise for  that  purpose  from  the  municipality  to  some  other 
company.  It  is  apparent  the  features  of  the  ordinance  re* 
lating  to  the  manufacture,   selling,   distributing  or  other- 
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wise  dealing  in  artificial  gas  are  void,  and  the  only  valid 
portions  are  the  assent  of  the  municipality  and  those  con- 
ditions which  relate  to  the  manner  of  constructing  the 
plant  proposed.  On  this  point  let  us  quote  Mr.  Justice 
Sterrett  in  the  appeal  of  the  City  of  Pittsburgh,  1]5  Penna. 
State,  Page  4:  "Councils  are  authorized  to  give  or  with- 
hold their  consent,  without  more.  They  have  no  right 
to  couple  their  assent  with  any  condition  or  restriction  not 
imposed  by  the  Act,  unless  the  company  agrees  to  accept 
the  same  and  be  bound  thereby,  and  even  then,  the  coa- 
ditions  or  restrictions  so  accepted  by  the  company,  must 
harmonize  and  in  no  wise  conflict  with  the  provisions  of 
the  Act.  ••••••  In  view  of  the  limited  auth- 
ority delegated  to  councils,  it  is  a  grave  mistake  to  assume 
•  "  *  "  •  that  they  have  the  power  to  legislate  on 
any  and  everything  directly  or  indirectly  connected  with 
the  general  subject."  and  finally,  "One  section  of  an  ordin- 
ance may  be  declared  reasonable  and  valid,  while  another 
section  of  the  same  ordinance  may  be  pronounced  unreason- 
able and  void." 

Taking  everything  into  consideration  in  this  case,  this 
Commission  cannot  hold  that  the  ordinance  herewith  at- 
tacked is  invalid  in  its  entirety,  and  for  the  above  reasons 
the  second  objection  must  also  fall.  Should  the  People's 
Natural  Gas  Company  desire  to  enter  the  business  of  manu- 
facturing and  selling  artificial  gas,  it  will  be  necessary  to 
obtain  the  consent  of  the  Commonwealth,  but  not  before 
applying  to  this  Commission  for  a  Certificate  of  Public 
Convenience. 

An  attempt  was  made  by  the  petitioners  to  convince  the 
Commission  that  the  Altoona  Gas  Light  and  Fuel  Com- 
pany is  not  rendering  adequate  service  to  its  customers  in 
the  Borough  of  Juniata.  While  it  is  true  the  company  has 
not  made  any  extensive  extensions  during  the  past  several 
years  in  this  growing  community,  it  cannot  be  determined 
from  the  testimony,  that  it  has  been  wholly  negligent. 
The  investment  of  this  corporation  is  placed  at  $70,000  in 
the  Borough  of  Juniata.  Since  1907  it  has  been  paying 
reasonable  dividends  on  its  pieferred  stock.  It  is  now 
supplying  332  customers. 

There  is  no  contention  that  the  People's  Natural  Gas 
Company  will  not  live  up  to  its  contract  with  the  borough. 
It  is  obtaining  its  supply  of  natural  gas  from  about  600 
wells  owned  by   it.  and  purchases  gas   from   3,600  other 
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wells  in  West  Virginia.  It  completed  its  line  across  the 
mountain  into  Altoona  during  the  year  1913,  at  a  cost  of 
$460,000,  with  a  now  total  investment  in  that  city  of  about 
$530,000.  Its  principal  officer  estimates  an  expenditure  in 
the  borough  of  Juniata  of  about  $65,000,  and  expects  to 
serve  about  1,300  customers,  anticipating  a  five  per  cent, 
increase  each  year. 

For  the  above  stated  reasons  and  under  all  the  facts  in 
the  case,  the  Commission  is  of  the  opinion  that  the  ordin- 
ance franchise  contract  between  the  People's  Gas  Company 
and  the  Borough  of  Juniata  should  be  approved,  and  an 
order  will  be  so  entered. 


This  case  being  at  issue  upon  petition  and  protest  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusion  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 
Now,  to-wit,  May  7,  1915,  it  is  ordered:  That  a  Cer- 
■  tificate  of  Public  Convenience  be  issued  evidencing  the 
Commission's  approval  of  ordinance  contract  between  the 
People's  Natural  Gas  Company  and  the  borough  of  Juniata. 


In  re  application  of  the  DEi..\wARE,    Lackawaxna   and 
Western  Railroad  Company  for  the  approval  oe 

THE   abolition    OF    A   GRADE  CROSSING  OF  ITS  TRACKS  IN 

THE   Borough  of  Old  Forge,    at   a    point    where 
Sibley  Road  crosses  said  tracks. 

Railroadi — Abolition  0/  Grade  Crossings — Damages 
The  Commission,  on  NoT«mber  17th,  1914,  by  a  Certificate  of  PubUe 
Convenience,  ai^roved  tbe  abolition  of  a  grade  croBslttg  in  tite 
Borough  of  Old  Forge  at  a  point  where  the  Sibley  Road  cros.ses  ihe 
tracks  or  the  [>elaware,  Laclcawanna  and  Western  Bailroad  Company. 
Snbeequent  to  tbe  laanance  of  the  said  Certificate,  certain  prop«-ty 
omiers,  claiming  damages  by  reason  at  said  atralitlon,  adrleed  the 
CommlB6l<»i  that  they  were  unable  to  agree  ^wltb  the  petitioning 
company  as  to  the  amount  of  said  damages.    The  Commission  in 
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tbls  iiriK-eedlug  detemilnes  tbe  queiitiou  of  i>rts)erty  owuera  ilanuiged. 
and  Uie  extent  of  ssid  damagie. 

Hkld;  That  tbe  only  prcfMrtj  oM-ner  affected  and  damaged  Is 
Johu  A.  Wood,  tbe  amouut  of  daioage  due  to  him  twlog  set  out  la 
tbe  order. 

Public  Service  Commission.  No.  296,  Application  Docket, 
1914. 

Gaitheb,  Commissioner,  May  7,  1915. 

The  Commission  on  November  17,  1914,  issued  a  Certifi- 
cate of  Public  Convenience,  evidencing  its  approval  of  the 
abolition  of  a  crossing  at  grade  in  the  Borough  of  Old  Forge, 
Lackawanna  County,  at  a  point  where  the  Sibley  Road 
crosses  the  tracks  of  the  Delaware,  Lackawanna  and 
Western  Railroad  Company.  At  the  hearing  held  on 
November  4,  1914,  the  petitioner,  to-wit,  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  by  its  at- 
torney, advised  the  Commission  that  agreements  would  be 
entered  into  between  the  railroad  company  and  adjacent 
property  owners  who  might  be  affected  by  the  proposed 
abolition.  It  appears  that  subsequent  to  the  issuance  of 
the  Certificate  of  Public  Convenience  the  railroad  company 
has  been  unable  to  agree  with  the  adjacent  property  owners, 
who  claim  to  be  damaged  by  reason  of  the  said  abolition 
and  the  vacation  of  a  portion  of  the  Sibley  Road  incident  to 
said  abolition.  The  only  question,  therefore,  before  the 
Commission,  is  the  determination  of  the  amount  of  damages 
due  to  the  adjacent  property  owners. 

After  a  careful  examination  and  consideration  of  the 
testimony  in  the  case,  the  Commission  is  of  the  opinion 
that  the  claims  of  the  property  owners  northwest  of  the 
improvement,  or  those  holding  real  estate  in  the  immediate 
section,  with  one  exception  to  be  referred  to  later,  are  nc4 
sustained  and  the  said  property  owners  are,  therefore,  not 
entitled  to  any  damages  in  this  proceeding.  But  one  wit- 
ness appeared  in  their  behalf,  and  he  did  not  satisfactorily 
qualify  as  an  expert  on  realty  valuations,  giving  simply  a 
hypothetical  estimate  of  values  with  the  conjecture  that 
there  would  be  a  general  depreciation  of  ten  per  cent,  on 
the  property,  without  apparent  consideration  of  the  dis- 
tances from  the  improvement. 

John  A.  Wood  is  the  owner  of  a  lot  containing  24,120 
square  feet,  having  a  frontage  of  136  feet  along  Main  Street, 
ind  108  feet  along  Sibley  Road.     The  latter  thoroughfare 
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is  to  be  vacated,  said  vacation  extending  the  entire  length 
of  the  Wood  Property.  Upon  this  tract  of  land  is  a  dwell- 
ing and  barn,  also  a  small  frame  building  on  the  north- 
eastern corner  used  by  said  Wood  as  a  drug  store.  In  its 
consideration  of  the  amount  of  damages  John  A.  Wood 
will  sustain  by  reason  of  the  abolition  of  the  aforesaid  cross- 
ing and  the  abolition  of  the  portion  of  Sibley  Road  oc- 
casioned thereby,  the  Commission  has  given  full  weight  to 
all  the  evidence  presented  covering  all  the  elements  of  dam- 
age which  the  attorney  for  the  said  claimant  asks  to  be 
considered,  to-wit,  the  destruction  in  the  value  of  the  land 
as  a  corner  business  site,  loss  in  the  traffic  passing  the 
property,  and  loss  in  the  business  of  the  claimant. 

The  Commission,  therefore,  finds  and  determines  that  the 
Delaware,  Lackawanna  and  Western  Railroad  Company 
shall  pay  to  John  A.  Wood,  of  the  Borough  of  Old  Forge, 
Lackawanna  County,  the  sum  of  one  thousand,  two  hundred 
and  twenty-five  dollars,  ($1,225.00),  as  compensation  due 
him  by  reason  of  property  taken,  injured  or  destroyed  in 
the  abolition  of  the  aforesaid  crossing  and  vacation  of 
Sibley  Road,  and  an  order  will  be  issued  accordingly. 


This  matter  being  before  the  Commission  on  the  question 
of  the  assessment  of  damages  due  to  adjacent  property 
owners  by  reason  of  the  parties  in  interest  being  unable  to 
agree  as  to  the  amount  of  said  damages,  and  having  duly 
heard  and  submitted  by  the  parties  and  full  investigation  of 
the  matters  and  things  involved  having  been  had,  and  the 
Commission  having  on  the  date  hereof  made  and  iiled  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made 
a  part  hereof: 

Now,  to-wit,  May  7th,  1915,  it  is  ordered:  That  The 
Delaware,  Lackawanna  and  Western  Railroad  Company 
shall  pay  to  John  A.  Wood  the  amount  ascertained  and  de- 
termined by  the  Commission,  to-wit,  the  sum  of  one  thou- 
sand, two  hundred  and  twenty-five  dollars,  ($1,225.00),  or 
such  amount  as  may  be  determined  by  the  proper  authori- 
ties on  appeal,  as  damages  for  property  taken,  injured  or 
destroyed  by  reason  of  the  abolition  of  the  said  grade  cross- 
ing in  the  Borough  of  Old  Forge  and  the  vacation  of  a 
portion  of  Sibley  Road. 
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W.  H.  Davis,  et  al..  vs.  Northern  Central  Railway  Co. 
Railroads — Passenger  Service — Adequacy  of  Facilities. 

ResldenU  vt  tbe  TlllagM  or  New  Market  and  Bella  Vista  com- 
plained to  tbe  CommleeloD  against  tbe  alleged  Inadequate  paseaiger 
station  facilities  furnlsbed  t>x  the  Nortbera  Central  Railroad  Com- 
pany, and  praj-ed  tbat  a  paSBenger  station  be  located  at  New  Market 

Hixn;  That  tbe  existing  facilities  were  adequate,  and  that  there 
was  no  reason  for  eetabllsbing  tbe  station  prayed  for. 

Public  Service  Comiiiissioii.     No.  .105,  Complaint  Docket, 

Wright,  Commissioner,  May  7,  1915. 

W.  H.  Davis  and  Martin  \V.  Coulter,  residents  of  the 
villages  of  New  Market  and  Bella  Vista,  complain  against 
alleged  inadequate  passenger  station  facilities  furnished  by 
the  Northern  Central  Railway  Company,  and  ask  that  a 
passenger  station  be  located  at  New  Market. 

New  Market  is  a  village  in  Fairview  Township,  York 
County,  about  three  miles  south  of  the  City  of  Harrisburg, 
on  line  of  respondent  company,  on  the  Susquehanna  River 
opposite  the  town  of  Steelton. 

Bella  Vista  is  north  of  New  Market,  and  separated  on  the 
north  from  the  Borough  of  New  Cumberland  by  the  Yellow 
Breeches  Creek. 

Bella  Vista  and  New  Market  each  have  a  population  of 
about  200,  and  the  residents  of  both  villages  are  now 
served  by  the  respondent  and  the  Valley  Traction  Com- 
pany, the  respondent  having  a  passenger  and  freight  sta- 
tion at  New  Cumberland,  and  the  Valley  Traction  Com- 
pany having  a  terminal  station  at  the  Yellow  Breeches 
Creek,  opposite  Bella  Vista,  about  810  feet  from  the  center 
of  the  village,  and  about  3,500  feet  from  the  point  where 
complainants  desire  the  new  railway  station*  located  in  the 
village  of  New  Market. 

A  hearing  was  fixed  (or  February  18th,  1915,  at  which 
the  petitioners,  through  their  Counsel,  requested  a  contin- 
uance, and  an  adjourned  hearing  was  held  March  16,  1915. 

The  testimony  shows  that  there  are  no  industries  located 
in  either  New  Market  or  Bella  Vista.  Further  testimony 
was  as  follows: 

Q. — "Just  state  the  inconvenience  by  which  you 
reach  York,  as  far  as  railroad  facilities  are  con- 
cerned. 
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A. — "I  have  to  walk  to  New  Cumberland,  and 
then  go  right  down  past  my  place  again.  Th^t  is 
about  the  only  thing  I  can  see,  because  there  is  no 
business  there  to  do  any  business.  If  we  had 
something  there  that  we  could  secure  business, 
there  might  he  some  business  there. 

Q. — "In  so  far  as  the  various  employments  are 
concerned  of  the  male  population  in  New  Market 
and  Bella  Vista,  are  not  a  great  many  of  them  em- 
ployed in  Steelton? 

A. — '"They  are  nearly  all  employed  in  .Steelton. 

Q. — "What  would  be  the  probable  nuuiher  of 
passengers  who  would  utilize  the  stafion  in  New 
Market  weekly? 

A. — "It  would  be  impossible  for  me  to  say,  I 
would  not  like  to  give  any  estimate  at  all. 

Q. — "There  is  one  store  in  New  Market,  I 
believe? 

A. — "Yes,  sir. 

Q. — "The  reason  you  want  a  station  is  because  it 
would  save  you  a  walk  from  your  home  down 
Market  Street  to  New  Cumberland,  about  once 
in  two  weeks,  when  yon  start  out  on  your  trips? 

A. — "Yes,  sir.     Then  again  I  work  througb  terri- 
tory up  in  Perry  County,  where  instead  of  taking  . 
the  trolley,  J  could  take  the  train. 

Q. —  'Just  state  to  the  Commi.ision  the  reason 
for  signing  this  petition. 

A. — "For  the  benefit  of  the  people  when  we  want 
to  go  to  York,  the  county  seat. 

Q. — "Do  you  get  to  York? 

A. — "Sometimes,  when  my  business  calls  me 
there.     I  was  there  last  January  a  year." 

Respondent  shows  by  testimony  that  Bella  Vista  is 
practically  a  suburb  of  New  Cumberland;  that  New  Market 
is  separated  from  Bella  Visia  on  the  south  by  a  field  of 
about  15  acres;  that  the  citizens  of  New  MarTcet  and  Bella 
Vista  principally  work  in  Steelton,  and  when  the  river  is 
open,  use  boats  for  the  purpose  of  goinf>  to  and  from  work. 

If  the  river  is  frozen  solid,  tliey  walk  across  the  ice  if 
ferry  is  not  available. 
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Witness  testified  that  the  present  agency  station  at  New 
Cumberland  is  adequate  for  all  business  offered  by  citizens 
of  New  Market,  New  Cumberland  and  Bella  Vista;  that 
from  the  center  of  New  Market  to  terminus  of  trolley  at 
the  creek  between  New  Cumberland  and  Bella  N'ista  is  2590 
feet;  that  the  trolley  runs  from  said  terminus  to  Harrisbiirg 
every  half  hour,  giving  good  and  adequate  service;  that 
during  January,  1915,  from  New  Cumberland  railroad  sta- 
tion to  Harrisburg,  the  ticket  sales  of  the  respondent  aver- 
aged less  than  six  a  day.  The  railroad  fare  from  New 
Cumberland  to  Harrisburg  is  eight  cents,  and  the  fare  from 
the  station,  if  located  at  New  Market,  would  be  presumably 
greater.  The  fare  via  trolley  line  between  Harrisburg  and 
New  Cumberland  terminal,  opposite  Kella  Vista,  is  five 
cents. 

Residents  have  more  frequent  service  on  trolley  line  with 
cheaper  fare  than  by  railroad.  Witness  estimated  the  cost 
to  build  the  proposed  station  at  $575.00,  and  the  cost  yearly 
for  maintaining  same,  including  interest  on  the  investment, 
about  $177.00,  Witness  says  in  his  opinion  the  railroad 
company  could  not  make  it  pay,  as  the  number  of  people 
that  would  be  benefitted  by  the  station  is  so  small  that  they 
would  not  be  justified  in  placing  a  station  there. 

It  is  the  opinion  of  the  Commission  that  the  respondent 
company  in  providing  service  at  New  Cumberland  is  per- 
forming a  service  which  should  be  satisfactory  to  the  two 
adjacent  villages;  that  the  towns  of  New  Market  and  Bella 
Vista  receive  a  full  and  adequate  passenger  service  com- 
mensurate with  the  needs  of  the  communities;  that  the 
respondent's  present  station  facilities  afford  adequate  and 
reasonable  accommodations  for  all  passengers  who  may 
desire  to  travel  from  New  Cumberland,  New  Market  and 
Bella  Vista,  and  that  the  case  should  be  dismissed. 


TJiis  Case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had.  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to- wit,  May  7th,  1915.  it  is  ordered:  That  the  com- 
plaint in  this  proceeding  be.  and  the  same  is  hereby  dis- 
missed. 
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27th  Ward  Progressive  Club  of  Pittsburgh  vs.  Pitts- 
burgh  Railways  Company. 

Street  Raiboays — Transfers. 

Complaint  was  made  to  tbe  Com  ml  sal  on  agaluBt  tbe  Pittsburgh 
Railways  Company,  alleging  that  It  refund  to  grant  transfers  from 
<:ertaln  lines  ot  its  street  railway  system  to  the  Brighton  Road  line 
and  the  California  Avenue  line. 

Held;  After  bearing  and  Investigation,  that  tbe  conditions  were 
such  tLat  an  order  directing  tbe  isauauce  of  the  transfers  prayed 
for  would  destroy  the  established  system  of  tiansters,  and  tend  to 
congest  the  main  arteries  of  travel  to  surb  an  extent  that  the  Com- 
mission would  not  be  Jaatifled  In  directing  It. 

Public  Service  Commission.     Xo.  350,  Complaint  Docket. 

Bkecht,  Commissioner,  May  7,  1915. 

In  the  matter  of  the  discrimination  alleged  to  exist  in 
this  case,  it  was  shown  by  the  testimony  taken  at  the  hear- 
ing that  the  conditions  and  circumstances  underlying  the 
service  on  the  two  lines  in  question,  the  Brighton  Road 
and  the  California  Avenue  lines,  differ  very  materially  in 
scope  and  character;  that  both  lines  proceed  practically 
over  the  same  route,  and  reached  the  down-town  business 
district  at  terminal  pbints  only  a  few  blocks  apart;  that 
the  issuance  of  transfers  on  the  Brighton  Road  line  for  the 
California  Avenue  and  Federal  Street  route,  and  vice  versa, 
from  the  places  designated  in  the  complaint,  would  compel 
the  Railways  Company  to  issue  tranfers  upon  other  similar 
routes  throughout  the  city;  that  suchr  a  policy  would 
destroy  the  entire  system  of  transfers  now  established  for 
the  city,  and  would  tend  to  overcrowd  or  congest  the  main 
arteries  of  travel  to  such  an  extent  that  the  Company  could 
not  take  care  of  the  traffic ;  that  the  line  for  which  complain- 
ant is  demanding  transfers  into  town  is  a  long  suburban 
route  on  which  the  cars  are  already  carrying  more  or  .less 
their  full  capacity;  that  the  length  of  the  run  upon  the  two 
lines  from  their  point  of  intersection  to  the  down-town 
district  is  substantially  the  same;  that  the  cars  on  both 
lines  run  directly  to  the  heart  of  the  business  section  of  the 
city,  reaching  their  respective  destinations  only  a  few 
blocks  apart,  and  making  the  trip  within  four  or  five  minutes 
of  the  same  schedule  time,  and  finally,  that  the  service  on 
the  line  now  travelled  by  complainant  appears  to  be  en- 
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tirely  satisfactory  in  all  other  respects  to  the  people  directly 
affected.  In  view  of  the  foregoing  facts  an  order  will  be 
issued  to  dismiss  the  complaint  without  recommendation. 


This  case  being  at  issue  upon  complaint  and  answers  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which 
said  1  eport  is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  May  7th,  1915,  it  is  ordered:  That  the 
complaint  in  this  proceeding  be,  and  the  same  is  hereby 
dismissed. 


Borough  of  Schvylkiil  Havkx  vs.  Schuylkill  Haven 
Gas  an'd  Water  Company. 

tfater  Companies— Facilities — Adequacy  of  Supply. 

The  complainant  alleged  tbat  the  re^ondent  was  not  turaislilng 
to  'the  public  an  adequate  and  sufficient  sui^l;  of  water,  nor 
adequate  protection  agaluit  fires.  Tbe  Commission  founcl  that  the 
allegations  of  the  complainant  were  sustained  by  the  evidence,  and. 
after  bearing,  the  respondeiv'-  was  ordered  to  secure  an  additional 
supply  of  water  and  make  certain  improvements  Id  Its  facilities, 
wbtcb  are  set  out  In  tbe  report  of  the  CommlBsion. 

Public  Service  Commission,     No.  171,  Complaint  Docket. 

Wallace,  Commissioner,.  May  7,  1915, 

The  Schuylkill  Haven  Gas  and  \\ater  Company  was  in- 
corporated under  special  Act  of  Assembly  approved  the 
14th  day  of  February,  1865,  for  the  purpose  of  furnishing 
water  to  the  inhabitants  of  the  Borough  of  Schuylkill 
Haven.  This  company  later  accepted  the  provisions  of 
the  General  Incorporation  Act  of  1874. 

The  company  in  the  year  1884  commenced  the  building 
of  a  reservoir  and  the  laying  of  pipe  lines  through  the 
streets  and  highways  of  the  borough,  and  since  that  time 
has  been  supplying  water  to  the  public  in  the  said  borough. 
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On  August  26th.  1909,  the  Borough  of  Schuylkill  Haven 
filed  a  petition  in  the  office  of  the  Attorney  General  of 
the  Commonwealth  of  Pennsylvania,  requesting  him  to 
institttte  quo-warranto  proceedings  against  the  respondent 
company,  averring,  among  other  things,  an  inadequate  and 
insufficient  supply  of  pure  water,  and  after  hearing,  the 
Attorney  General  granted  the  request  of  the  borough,  and 
the  quo  warranto  proceedings  were  begun  in  the  Court  of 
Common  Pleas  of  Schuylkill  County  on  February  14th, 
1910.  t.>  which  an  answer  was  filed  by  the  said  water  com- 
pany. Before  any  decision  was  made  by  the  said  Court  of 
Schuylkill  County,  a  compromise  agreement  was  entered 
into  between  the  borough  and  the  company.  This  agree- 
ment provides  that  the  company  will  furnish  an  additional 
water  supply  from  a  stream  known  as  Hummel's  Run, 
and  if  the  additional  "water  supply  to  be  secured  from  tlie 
said  Hummel's  Run  should  prove  inadequate,  it  will  at 
once  extend  the  pipeline  to  a  stream  known  as  Borgen- 
bach's,  in  Wayne  Township,  Schuylkill  County,  at  a  point 
from  which  the  water  therefrom  can  be  readily  delivered 
to  the  breast  of  Panther  Creek  dam." 

The  additional  supply  of  water  from  Hummel's  Run 
proved  inadequate  and.  although  requested  by  the  borough, 
the  company  has  failed  and  refused  to  build  an  additional 
reservoir,  or  to  connect  the  Borgenbach's  Run  with  the 
Panther  Creek  reservoir. 

The  borough  in  its  complaint  in  this  case  alleged  tliat 
the  respondent  company  does  not  furnish  to  the  public  an 
adequate  and  sufficient  supply  of  pure  water,  nor  ?n  ade- 
quate protection  against  fires. 

A  number  of  hearings  were  held  in  this  case,  and  a  large 
amount  of  testimony  taken.  Without  any  discussion  of 
the  evidence  of  the  various  witnesses,  we  think  that  the 
testimony  clearly  shows  that  the  water  supply  of  the  re- 
spondent company  furnished  to  the  Borough  of  Schuyl- 
kill Haven  is  not  sufficient  to  meet  the  demands  of  its  in- 
habitants for  domestic  and  manufacturing  purposes  and 
for  the  extinguishment  of  (ires.  It  is  the  duty  of  the 
water  company  to  furnish  an  adequate  and  sufficient  sup- 
ply of  water  to  the  borough,  and  one  of  the  purposes  of 
the  Public  Service  Company  Law  is  to  protect  the  borough 
and  require  the  water  company,  by  proper  order,  to  make 
such  additions  to  its  facilities  and  changes  in  its  opera- 
tion as  will  give  to  the  borough  an  adequate  and  sufficient 
supply. 
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It  is  the  opinion  of  the  Commission  that  the  respondent 
company  should  secure  an  additional  supply  of  water  from 
Borgenbach's  Run.  or  some  other  stream  of  equal  size  and 
purity. 

That  the  respondent  company  shall  keep  open  the  valve 
installed  for  the  purpose  of  reducing  the  pressure  in  the 
main  line,  about  three  miles  from  the  reservoir,  and  not 
reduce  the  flow  of  water  from  the  reservoir  to  the  borough. 

That  the  respondent  company  extend  the  eight-inch  sup- 
ply main  pipe  from  the  present  terminus,  at  the  corner  of 
Main  and  Dock  streets,  eastwardly,  about  3,000  feet  to  the 
central  part  of  "Fairmount  Addition," 

That  the  respondent  water  company  shall,  under  all 
ordinary  conditions,  keep  the  gate  valve  on  the  eight-inch 
main  supplying  the  borough  with  water  from  the  Panther 
Creek  reservoir  wide  open. 

That  the  respondent  water  company  shall  permanently 
install  two  self-recording  pressure  gauges;  one  on  the  pipe 
line  at  a  point  on  the  hill  in  the  "Fairmount  .Addition,"  and 
another  on  the  pipe  line  at  a  point  in  the  central  part  of 
the  borough. 

That  the  respondent  water  company  shall  install  and 
keep  in  operation  at  the  Panther  Creek  reservoir  a  self- 
registering  gauge. 

That  the  said  respondent  water  company  shall  protect 
the  reservoir  from  contamination  or  pollution  by  animals, 
and  also  from  the  surface  wash  from  the  road,  by  the  erec- 
tion of  a  fence  around  said  reservoir. 

Therefore,  an  order  will  be  entered  directing  the  com- 
pany to  comply  with  this  finding  and  determination. 


This  case  being  at  issue  upon  complaint  and  answer^  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and, filed  of  record  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  May  7th,  1915,  the  Schuylkill  Haven  Gas 
and  Water  Company  is  hereby  ordered: 

First :  To  secure  an  additional  supply  of  water  from 
Borgenbach's  Run,  or  some  other  stream  of  equal  size  and 
purity. 
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Second:  To  keep  open  the  valve  installed  for  the  pur- 
pose of  reducin|r  the  pressure  in  the  main  line,  about  three 
miles  from  the  reservoir,  and  not  reduce  the  flow  of  water 
from  the  reservoir  to  the  borough. 

Third:  To  extend  the  eight-inch  supply  main  pipe  from 
the  present  terminus  at  the  corner  of  Main  and  Dock 
streets,  eastwardly,  about  3,000  feet,  to  the  central  part  of 
the  "Fairmount  Addition." 

Fourth:  To  keep,  under  all  ordinary  conditions,  the  gate 
valve  on  the  eight-inch  main  supplying  the  borough  with 
water  from  the  Panther  Creek  reservoir  wide  open. 

Fifth:  To  install  permanently  two  self-recording  pres- 
sure gauges:  One  on  the  pipe  line  at  a  point  on  the  hill 
in  the  "Fairmount  Addition,"  and  another  on  the  pipe  line 
at  a  point  in  the  central  part  of  the  borough. 

To  install  and  keep  in  operation  at  the  Panther  Creek 
reservoir  a  self- registering  gauge. 

To  protect  the  reservoir  from  contamination  or  pollution 
by  animals,  and  also  from  surface-wash  from  the  road,  by 
the  erection  of  a  fence  around  said  reservoir. 


Common- WEALTH  of  Pf.nnsyt.vasia  vs.  Metropolitan  Life 
Jn-iurance  Company. 

Life  Insurance  Companies — Tax  on  Gross  Premiums 
A  life  ioBursDce  company  U  Dot  liable  fi>i'  tax  upon  boouseB  and 

dividends  credited  u|Xin  preminDis  named  In  its  policiee.     It  is  tax- 

A'ble  oBly  upon  what  Is  actually  received  in  mooey.  notes,  credl'ts  or 

other  BubstttutcB  for  money. 
A  life  Insuranre  company  Is  not  taxable  upon  the  conalderation 

money  received  by  it  for  granting  annuities. 

Appeal  from  settlement  for  tax  on  gross  premiums.  C. 
P.  Dauphin  Cmmty,  Xos.  90  and  91.  Commonwealth 
Docket.   191,1 

IVm.  M.   Hargest,    Second  Deputy   Attorney   General,    for 
plaintiff. 
James  A.  Siranahan  and  Arthur  G.  Dickson,  for  defendant. 
McCarreli,,  J.,  May  5,  1915. 

The  defendant  is  a  corporation  of  the  State  of  New  York, 
doing  the  business  of  life  insurance  in  Pennsylvania.  It 
issues  ordinary  life  policies,  industrial  policies  and  contract 
for  payment  of  annuities.     It  has  appealed  from  two  settle- 
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ments  for  tax  on  gross  premiums  for  the  years  1911  and 
1912.  Trial  by  jury  has  been  duly  waived  in  pursuance  of 
the  Act  of  April  22,  1874.  Fpom  the  evidence  submitted 
we  find  the  following, 

STATEMENT   OF   FACTS 

The  defendant  has  capital  stock  of  $2,000,000.  By  its 
charter  the  dividends  on  its  capital  stock  are  limited  to  7% 
per  annum.  The  premiums  upon  the  ordinary  life  policies 
are  payable  annually,  semi-annually  or  quarterly,  and  the 
premiums  upon  the  industrial  policies,  which  are  for  smaller 
sums,  are  payable  weekly.  The  policies  are  classified  as 
participating  and  non-participating.  In  fixing  its  premium 
rates  the  company  allows  a  margin  of  safety  and  the  prem- 
iums named  in  the  policies  are  generally  higher  than  neces- 
sary to  carry  the  risks.  This  leads  to  the  accumulation  of 
a  surplus  "arising  out  of  excess  or  overpayment  of  prem- 
iums by  the  policyholders  in  the  early  years  of  their 
policies."  The  company  makes  periodical  allotments  of 
accumulated  surplus  to  the  credit  of  policyholders,  calling 
the  same  bonuses  when  the  policies  are  non-participating 
and  dividends  when  the  policies  are  participating. 

In  1911  the  company  reported  gross  prem- 
iums from  business  done  in  the  State,  be- 
ing the  aggregate  amount  of  premiums 
fixed  in  policies,    , $9,366,846  70 

It  allotted  policyholders  in  dividends  and 
bonuses,    743,201  47 

And  received  in  money  for  premiums $8,623,645  23 

It  also  received  as  consideration  for  its  an- 
nuity contracts  in  1911,  3.865  72 

In  1912  the  company  reported  gross  prem- 
iums from  business  done  in  the  State,  be- 
ing the  aggregate  amount  of  premiums 
fixed  in  the  policies $9,935,504  82 

It  allotted  policyholders  in  dividends  and 
bonuses 683.152  54 


And  received  in  money  for  premiums,  ....  $9.252.,?52  28 
The  company  has  paid  the  2%  tax  upon  the  money  re- 
ceived by  it  for  premiums  in  1911  and  1912.  It  denies  its 
liability  for  tax  upon  the  alkjtment  or  allowance  to  policy- 
holders in  reduction   of   their  premiums,   and  denies  also 
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its  liability  for  tax  upon  the  $3,865.75,  as  consideration  for 
its  annuity  contracts.  These  are  the  questions  to  be  de- 
termined upon  these  appeals. 

DISCUSSION 

The  taxing  statute  is  the  Act  of  June  1.  1911,  P.  L.  607, 
which  provides  in  section  16,  page  616,  as  follows; 

"Every    itisurance    company   or   association    of 
another   state   or   foreign   government   authorized 
to  do  business  in  this  Commonwealth  shall  make 
report  to  the  Insurance  Commissioner  on  or  be- 
fore March  first  of  each  year,  under  oath  of  its 
President  or  Secretary,  showing  the  entire  amount 
of  premiums  of  every  character  and  description  re- 
■    ceived  from  business  transacted  in  the  Common- 
wealth during  the  year  or  fraction  of  year  ending 
with  the  thirty-first   day  of   December  preceding, 
whether  said  premiums  were  received  in  money  or 
in  the  form  of  notes,  credits  or  any  other  substitute 
for  money." 
The  tax  is  imposed  upon  the  entire  amount  of  premiums 
of  every  character  and  description  "received  in  money  or  in 
the   form    of   notes,   credits   or   any    other   substitute    for 
money."     The  defendant  company  contends  that  the  stat- 
ute  does   not   impose   any   tax   upon   the   allowances   and 
allotments  to  policyholders  in  reduction  of  their  premiums. 
The  tax  is  imposed  only  upon  premiums  received  in  money, 
notes,  credits  or  other  substitute  for  money.     These  allot- 
ments and  allowances  were  not  received  by  the  company 
at   all,   because   of   excess   premiums   previously   paid   by 
policyholders  the  company  relieved  the  policyholders  from 
payment  to  the  extent  of  such  excess  premiums  so  paid, 
with  the  result  that  the  company  did  not  receive  this  sum 
either  in   money,  by   note,  credit  or  other  substitute   for 
money.     These  allotments  and  allowances  do   not  appear 
to  be  covered  by  the  language  of  the  taxing  statute,  which 
must  be  strictly  construed.     We  have  just  considered  this 
subject  at  length  in  our  opinion  filed  in  the  case  of  Com- 
monwealth vs.  Penn  Mutual  Life  Insurance  Company,  Nos. 
31,  32,  33  and  144  Commonwealth  Docket,  1913,  and  refer 
to  the  discussion  and  authorities  cited  therein  in  support 
of  the  conclusion  we  shall  announce  here.     In  addition  to 
the  authorities  cited  in  our  opinion  just  referred  to,  we  may 
cite  the  case  of  Mutual  Benefit   Life  Insurance  Company 
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VS.  Herold,  198  Fed.  Rpr.  202  (Affirmed  in  201  Fed.  Rpr. 
918)  in  which  case  Judge  Cross  thus  discusses  and  decides 
the  question  raised  here : 

"It  appears  that  what  the  company  received  in 
cash,  and  all  that  it  so  received  where  the  dividend 
is  applied  in  abatement  of  renewal  premiums  is 
the  difference  between  the  stipulated  premium ' 
and  the  so  called  dividend.  In  such  cases  the 
dividends  are  not  sums  paid  to  the  policyholders 
and  by  him  returned  in  cash.  They  are  not  incortie 
received.  The  policyholder  has  not  paid  the 
premium  stipulated  in  his  policy,  but  a  premium 
reduced  by  his  share  of  a  fund  as  ascertained  by 
the  directors  composed  of  excess  premiums.  This 
seems  to  be  the  view  which  has  been  unifCrmly 
taken  by  the  courts  in  so  far  as  their  decisions  have 
been  brought  to  my  attention." 

We  are  of  opinion  that  the  allotments  and  allowances 
here  deducted  from  the  amount  of  premiums  fixed  in  the 
policies  is-  not  money  received  by  the  company  either  in 
cash,  by  notes  or  credits,  and  that  the  same  is  not  liable 
to  taxation  under  our  statute. 

The  only  remaining  question  is  the  liability  for  tax  upon 
the  consideration  paid  the  defendant  company  for  its  an- 
nuity contracts.  A  difference  is  recognized  between  the 
ordinary  insurance  contract  and  the  granting  of  an  an- 
nuity. In  CommonwealtJh  vs.  Provident  Bicycle  Associa- 
tion, 178  Pa.  636,  insurance  is  thus  defined: 

"A   contract   whereby    for   a   consideration   one 
undertakes  to  compensate  another  if  he  shall  suffer 
loss." 
In   Commonwealth   vs.    Equitable  Association.    137,   Pa. 
412,  it  is  stated  that : 

"The  general  object  or  purpose  of  an  insurance 
company  is  to  afford  indemnity  or  security  against 
loss." 
In  2  Ency,  of  Law  and  Procedure,  page  459,  it  is  stated 
that: 

"An  annuity  in  its  strict  sense  is  a  yearly  pay- 
ment of  a  certain  sum  of  money  granted  to  another 
in  fee  or  for  life  or  for  years  and  chargeable  only 
on  the  person  of  the  grantor." 
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In  Che  case  of  an  annuity  created  by  contract  a  certain 
fixed  sum  is  paid  as  a  consideration  for  an  annual  sum  to  be 
paid  to  the  grantee  of  the  annuity.  The  simplest  form  of 
insurance  is  an  agreement  to  pay  a  lump  sum  upon  the 
death  of  the  insured,  the  consideration  ■o'f  which  is  the 
payment  by  the  insured  of  an  annual  sum,  known  as  the 
premium. 

Insurance  as  generally  understood  is  an  agreement  to 
indemnify  against  toss  in  case  property  is  damaged  or 
destroyed  by  fire,  or  to  pay  a  specified  sum  upon  the  deaDh 
of  the  insured  or  upon  his  reaching  a  certain  age.  An  an- 
nuity is  generally  understood  as  an  agreement  to  pay  a 
specified  sum  to  the  annuitant  annually  during  life.  The 
consideration  for  an  insurance  contract  is  generally  spoken 
of  as  a  premium,  which  is  payable  annually,  semi-annually, 
monthly  or  weekly.  The  consideration  for  an  annuity 
contract  is  not  generally  regarded  as  a  premium  and  is 
usually  covered  by  a  single  payment.  The  power  to  make 
insurance  contracts  and  to  grant  annuities  seem  to  be  recog- 
nized as  entirely  distinct  in  the  Pennsylvania  statute  pro- 
viding for  incorporation  of  insurance  companies.  Our  Act 
of  July  9,  1887,  P.  L.  239  (2  Purdon  1941)  provides  that, 
"Any  ten  or  more  persons,  citizens  of  this  Commonwealth, 
may  associate  ••••••  and  form  an  incorpora- 
tion for  any  of  the  following  purposes  to  wit : 

"First:  To  make  insurance  either  upon  the  stock  or 
mutual  principle  against  fire,  &c.  &c. 

"Second:  To  make  insurance  either  upon  the  stock  or 
mutual  principle  upon  the  lives  of  individuals,  and  every 
insurance  appertaining  thereto  or  connected  therewith,  and 
to  grant  and  purchase,  annuities." 

The  New  York  statute  of  March  24,  1868  creating  the 
defendant  company  in  section  3  (Exhibit  No,  5  page  11) 
provides  as  follows,  to  wit: 

"The  business  of  the  company  shall  be  to  make  insurance 
upon  the  lives  of  individuals,  and  every  insurance  apper- 
taining thereto  or  connected  therewith  and  to  grant,  pur- 
chase or  dispose  of  annuities." 

It  is  significant  that  neither  the  legislature  of  Pennsyl- 
vania or  New  York  appears  to  have  supposed  that  the 
power  to  make  every  insurance  appertaining  to  or  con- 
nected with  the  lives  of  individuals,  conferred  authority 
also  to  grant  or  purchase  annuities.  This  authority  is  ex- 
pressly added  in  the  statute  of  each  State. 
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In  People  vs.  Security  Life  Insurance  and  Annuity  Co. 
78  New  York,  114,  the  court  said: 

"There  are  several  annuitants  of  this  company, 
persons  to  whom  the  company  for  gross  sums  paid 
agree  to  pay  certain  sums  annually  during  life; 
and  the  referee  held  that  these  persons  were  en- 
titled to  recover  the  present  value  of  their  an- 
nuities computed  upon  the  basis  of  the  Northamp- 
ton tables,  with  interest  at  six  per  cent.  It  is 
claimed  on  behalf  of  some  of  the  appellants  that 
in  this  there  was  an  error.  I  can  perceive  none. 
These  are  not  cases  of  insurance,  and  they  are  not 
to  be  governed  by  any  of  the  rules  applicable  to 
life  insurance.  They  are  cases  simply  where  for  a 
gross  sum  paid  the  company  became  bound  to  pay 
certain  sums  annually  during  the  life  of  the  annuit- 
ants." 

For  these  reasons  in  our  opinion  the  Act  of  June  1,  1911, 
P.  L.  607,  under  which  the  Commonwealth  here  claims,  and 
which  imposes  tax  only  upon  premiums  received  by  every 
insurance  company,  does  not  impose  the  tax  upon  the  con- 
sideration paid  for  the  granting  of  annuities.  We  there- 
fore have  reached  the  following, 

CONCLUSIONS 

1.  The  defendant  company  is  not  liable  for  tax  upon  the 
bonuses  and  dividends  credited  upon  the  premiums  named 
in  its  policies  of  insurance,  but  is  liable  only  for  what  it 
actually  received  in  money,  notes,  credits  'or  other  substi- 
tutes for  money. 

2.  The  defendant  company  under  the  Act  of  June  1, 
1911,  P.  L.  607,  is  not  liable  to  tax  upon  the  consideration 
money  received  by  it  for  the  granting  of  its  annuities. 

3.  The  defendant  company  has  fully  paid  the  tax  im- 
posed by  the  Act  of  June  1,  1911,  upon  the  gross  premiums 
received  by  it  during  the  years  1911  and  1912,  and  is  not 
indebted  to  the  Commonwealth  in  either  of  the  cases  stated 
in  the  caption  hereto. 

4.  We  therefore  direct  that  in  Nos,  90  and  91  Common- 
wealth Docket,  1913,  judgments  be  severally  entered  in  favor 
of  the  defendant  and  against  the  Commonwealth  unless  ex- 
ceptions be  filed  within  the  time  limited  by  law. 
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The  defendant  company  has  submitted  requests  for  find- 
ings of  fact  and  conclusions  of  law,  which  are  quite  vol- 
uminous. We  have  not  specifically  answered  them,  be- 
lieving that  what  is  stated  herein  is  a  sufficient  reply  to 
these  requests.  If,  however,  specific  answers  are  desired, 
they  will  be  immediately  made  upon  request  therefor. 


A,  W.  Powell,  Auditor  Gener.al  of  the  State  of  Penn- 
sylvania vs.  James  B.  Sheeban,  Register  of  Wills 

OF    PHtLADELPHIA   COUNTY. 

Collateral  Inheritance  Tax — Compemalion  of  Register  of  Wills 
— Act  of  July  21,  1913. 

A  principal  Is  I^ally  bound  to  pay  Uie  proper  and  necessary  ex- 
penses. Incurred  by  his  agent  in  the  performance  of  the  business 
Intrusted  to  him,  unless  it  is  otherwise  specifically  stipulated  by 
the  terms  of  hia  employment. 

The  Act  of  July  21,  1913,  P.  L.  6TS,  does  not  attempt  to  fix  or 
alter  the  compensation  cf  registers  of  wills  of  counties  witMn  its 
proTlfilons,  as  agents  of  the  Commonwealth  In  the  collection  of 
collatersl  inheritance  tax. 

The  second  section  of  the  Act  of  July  21,  1913,  which  requires 
that  registers  of  wills  shall  pay  into  the  county  treasury  all  fees 
or  conrmisslons  of  any  kind  earned  tiy  them  for  services  performed, 
either  tor  >tihe  county,  the  State  or  otherwise,  does  not  relate  to  or  Iti 
any  way  aftect  the  amount  which  the  State  Is  to  pay  to  these  offlcial^i 
as  agents  <a  the  State  In  the  collecllon  of  collateral  Inheritance 
tax. 

The  Auditor  General  o(  the  Stale  is  in  no  way  concerned  with 
tlje  provisions  ot  the  second  section  of  the  Act  of  July  21,  1913.  The 
payment  provided  hy  that  section  Is  to  be  made  Into  the  county 
treasury  not  Into  'the  State  treasury  or  to  any  representative  ot  the 
State. 

Under  the  Act  of  May  14,  1891,  P.  L.  59,  the  commission  allowed 
the  reglBter  of  wills,  as  the  agent  ot  the  State  in  the  collection  of 
'Collateral  Inheritance  tax.  is  for  his  own  use;  whether  under  the 
.Act  of  July  21,  1913,  he  is  legally  bound  to  pay  the  commission  so 
.allowed  io  the  county  treasury  of  the  proper  county  is  not  decided 
for  the  reason  that  the  county  treasurer  Is  not  a  party  to  the  pro- 
ceeding before  the  court. 

The  register  of  wUla  of  Philadelphia  is  entitled  'to  deduct  from 
collateral  Inheritance  tax  collected  by  him,  the  expenses  necessarily 
Incident  to  Its  collection,  In  addition  to  the  commission  allowed  by 
the  Act  of  May  14,  1891, 
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Tbe  Ta)idit7  of  tbe  Act  of  July  21,  1913,  Ib  sot  decided  because 
[Hirtles  necessary  to  a  proper  adjudication  oF  that  question  are  not 
parties  to  tbe  record  before  tbe  court. 

Case  stated,  C,  P.  Dauphin  County,  No.  543,  September 
Term  1914. 

H.  Horace  Dawson,  for  plaintiff. 

Samuel  M.  CUmeni  and  Jos.  Gilfillan,  for  defendant. 

McCarrell,  J.,  June  5,  1915. 

This  is  an  amicable  action  in  assumpsit,  with  a  written 

statement  of  the  facts  therein  for  the  opinion  of  the  court 
in  the  nature  of  a  special  verdict.  The  plaintiff  is  the 
Auditor  General  of  the  Commonwealth,  and  the  defendant 
is  the  Register  of  Wilis  of  Philadelphia  County.  As  such 
Register  he  is  by  statute  made  the  agent  of  the  Common- 
wealth of  Pennsylvania  for  the  collection  of  the  collateral 
inheritance  taxes  due  from  the  estates  of  decedents.  Dur- 
ing the  month  of  March,  1914,  the  defendant,  as  agent  of 
the  State,  collected  collateral  taxes  to  the  amount  of  $107,- 
548.98,  and  after  deducting  his  own  commission  of  3  per 
cent,  and  Other  conceded  deductions,  paid  to  the  plaintiff 
$102,041.20.  The  defendant  claims  that  he  should  have 
been  permitted  to  deduct  the  further  sum  of  $883.33,  being 
the  compensation  paid  by  him  to  clerks  employed  to  assist 
in  collecting  the  taxes.  It  is  admitted  that  the  employ- 
ment of  the  clerks  was  necessary  for  the  collection  of  the 
collateral  tax,  and  that  the  amount  paid  was  reasonable 
compensation  for  the  services  rendered.  The  plaintiff  re- 
fused to  permit  the  deduction,  and  the  single  question  here 
is  has  the  defendant  the  legal  right  to  insist  on  its  allow- 
ance. 

Previous  to  the  passage  of  the  Act  of  July  21,  1913,  P.  L. 
878,  such  deductions  were  uniformly  allowed  to  the  defend- 
ant and  his  predecessors.  The  Act  of  July  21,  1913,  "does 
not  attempt  to  fix  the  compensation  of  the  defendant  as 
an  agent  of  the  Commonwealth  to  collect  collateral  tax, 
and  if  deductions  were  previously  allowed,  there  is  certainly 
nothing  in  this  Act  to  prohibit  such  allowance.  The  Act 
of  May  14,  1891,  P.  L.  59,  provides  as  follows: 

"The  registers  of  wills  of  the  several  counties 
of  this  Commonwealth,  upon  their  filing  with  the 
Auditor    General    the    bond    hereinafter    required, 
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shall  be  the  agents  of  the  Commonwealth  for  the 
collection  of  the  collateral  inheritance  tax;  and 
for  services  rendered  in  collecting  and  paying  over 
the  same,  the  said  agents  shall  be  allowed  to  re- 
tain for  their  own  use  five  per  centum  upon  the 
collateral  inheritance  tax  collected,  if  the  said 
tax  shall  amount  to  a  sum  less  than  two  hundred 
thousand  dollars  in  any  year;  or  four  per  centum 
upon  the  said  tax,  if  the  same  shall  amount  to  two 
hundred  thousand  dollars  and  less  than  three  hun- 
dred thousand  dollars  in  any  year;  or  three  per 
centum  upon  the  said  tax.  if  the  tax  collected  shall 
amount  to  three  hundred  thousand  dollars  or  more 
in  any  year." 

The  defendant,  as  agent  of  the  Commonwealth,  is  en- 
titled under  this  Act  to  retain  for  his  own  use  three  per 
centum  upon  the  collateral  tax  collected  by  him.  This  is 
conceded.  It  is  manifest  the  statute  intended  he  should 
have  this  sum  for  his  own  use.  It  is  well  settled  that  the 
principal  is  legally  bound  to  pay  the  proper  and  necessary 
expenses  incurred  by  his  agent  in  the  performance  of  the 
business  entrusted  to  him,  unless  it  is  otherwise  specifically 
stipulated  by  the  terms  of  his  employment.  The  clerical 
and  other  assistance  for  which  the  defendant  in  this  case, 
as  agent  of  the  Commonwealth,  disbursed  $883.33,  were 
necessary,  as  is  conceded,  to  enable  the  agent  to  perform 
the  duties  required  by  his  principal  and  the  amount  paid 
for  this  service  is  admitted  to  have  been  reasonable  and 
proper  in  amount.  The  statute  manifestly  did  not  intend 
that  the  agent  should  bear  this  expense  himself,  for  it  ex- 
pfessly  stipulates  that  the  commission  allowed  him  by  the 
statute  should  be  for  his  own  use.  It  could  not  be  for  his 
own  use  if  he  is  required  to  pay  therefrom  the  proper  and 
necessary  expenses  incurred  in  the  transaction  of  the  busi- 
ness of  his  principal.  We  are  therefore  of  opinion  that  the 
defendant  is  entitled  to  deduct,  in  addition  to  his  proper 
commission  for  the  collections  made  during  the  month  of 
March,  1914,  the  additional  sum  of  $883.33  for  expenses 
properly  and  necessarily  incurred  by  him  in  the  collection 
of  the  tax. 

The  Act  of  July  21,  1913,  does  not  attempt  in  any  way  to 
alter  the  compensation  which  the  defendant,  as  the  agent 
of  the  Commonwealth,  is  entitled  to  have  for  collecting  the 
collateral  tax.     The  second  section  of  the  Act  requires  that 
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the  registers  of  wills,  "shall  pay  into  the  county  treasury  all 
fees  or  commissions  of  any  kind  earned  by  them  for  services 
performed  either  for  the  county  or  for  the  state  or  other- 
wise." This  does  not  relate  to  or  in  any  way  affect  the 
amount  which  the  State  is  to  pay  to  the  register  as  its  agent 
for  the  collection  of  the  collateral  tax.  The  plaintilf,  as 
the  Auditor  General  of  the  State,  is  not  in  any  way  con- 
cerned with  the  provisions  of  the  second  section  of  the 
Act  just  quoted.  The  payment  provided  for  in  this  section 
is  to  be  made  into  the  county  treasury,  and  not  into  the 
State  treasury  or  to  any  representative  of  the  State. 

It  is  earnestly  and  ably  contended  that  this  whole  Act  of 
July  21,  1913,  is  special  or  local  legislation  and  is  of  no 
validity.  The  question  has  been  ably  discussed  in  the 
briefs  submitted  both  in  behalf  of  the  plaintiff  and  on  be- 
half of  the  defendant.  It  is  conceded  that  no  notice  was 
given  prior  to  the  passage  of  the  Act  that  it  was  intended  to 
ask  that  such  legislatron  be  adopted  by  the  General  Assem- 
bly. The  Act  by  its  terms  relates  to,  "The  salaries  of  regis- 
ters of  wills  in  every  county  of  this  Commonwealth  con- 
taining a  population  of  1,500,000  and  upwards.'  It  is  con- 
tended that  this  Act  must  necessarily  be  construed  as  re- 
lating only  to  the  County  of  Philadelphia,  and  that  it  was 
not  intended  to  apply  to  any  other  county.  It  is  contended 
on  behalf  of  the  plaintiff  that  the  Act  by  its  terms  expressly 
relates  to  every  county  containing  the  designated  popula- 
tion, and  that  even  if  it  be  assumed  that  there  is  but  one 
county  containing  this  population  at  the  time  of  the  pass- 
age of  the  Act,  it  relates  to  and  will  be  binding  upon  every 
other  county  of  the  Commonwealth  as  soon  as  the  desig- 
nated population  "is  reached.  On  behalf  of  the  defendant  it 
is  contended  that  this  is  an  attempt  to  classify  counties  ac- 
cording to  population  for  thf  purpose  of  fixing  the  salary 
and  compensation  of  a  county  officer,  and  that  this  cannot 
legally  be  done.  The  Act  of  1891,  already  referred  to,  fix- 
ing the  compensation  of  registers  of  wills  as  agents  of  the 
Commonwealth  in  the  collection  of  collateral  tax.  fixed  the 
compensation  not  upon  the  basis  of  the  populatvom  of  the 
several  counties,  but  upon  the  amount  of  the  collateral  tax 
collected  in  the  county.  Article  XIV,  Section  5  of  the 
Constitution  provides,  as  follows: 

"The  compensation  of  county  officers  shall  be 
regulated  by  law  and  all  county  officers  who  are  or 
may  be  salaried  shall  pay  all  fees  which  they  may 
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be  authorized  to  receive  into  the  treasury  of  the 
cuimty  or  state,  as  may  be  directed  by  law.  In 
counties  containing  over  150,000  inhabitants  all 
county  officers  shall  be  paid  by  salary,  and  the 
salary  of  any  such  officer  and  his  clerk  heretofore 
paid  by  fees  shall  not  exceed  the  aggregate  amount 
of  fees  earned  during  his  term  and  collected  by  or 
for  him." 

Thus  the  Constitution  requires  all  salaried  county  officers 
to  pay  the  fees  earned  by  them  either  into  the  treasury  of 
the  county  or  the  State,  as  may  be  directed  by  law,  and 
further  provides,  that  in  all  counties  containing  over  150,- 
000  inhabitants,  the  county  officers  shall  be  paid  by  salary. 
This  contains  a  classification  of  the  counties  of  the  State 
according  to  population.  Counties  containing  over  150,- 
000  inhabitants  are  made  a  separate  class  in  which  the  of- 
ficers shall  be  paid  by  salary.  In  counties  of  150,000  in- 
habitants or  less  county  officers  are  permitted  to  collect 
fees.  It  is  contended  that  this  constitutional  classification 
of  counties  by  population  is  the  only  one  that  can  legally 
be  made. 

For  the  purpose  of  determining  whether  or  not  county 
officers  shall  be  paid  by  salaries  or  fees  the  Constitution 
divides  the  counties  into  only  two  classes,  counties  having 
over  150,000  and  counties  having  150,000  or  less.  The  Act 
of  July  21,  1913,  fixing  the  salary  of  the  register  of  wills 
does  not  seem  to  be  in  disregard  of  the  constitutional  divi- 
sion of  counties.  The  objection  is  that  the  Act  is  local  or 
special,  and  because  no  notice  was  given  of  an  intention  to 
apply  for  its  passage  it  is  void.  The  second  section  of  the 
Act  of  July  21,  1913,  requires  the  defendant  to  pay  into  the 
county  treasury  all  fees  and  commissions  earned  for  ser- 
vices rendered  for  the  county,  for  the  state  or  otherwise. 
He  is  not  required  to  pay  into  the  county  treasury  the 
amount  allowed  him  as  agent  of  the  State  for  expenses 
necessarily  incurred  for  the  collection  of  the  collateral  taxes. 
The  statute  contains  no  direction  as  to  this.  It  relates  to 
fees  and  commissions  earned  by  defendant  as  Register, 
The  plaintiff  asAuditor  General  of  the  State  is  not  con- 
cerned with  the  statutory  direction  to  pay  these  fees  and 
commissions  into  the  county  treasury.  Compliance  with 
this  direction  will  not  increase,  nor  will  non-compliance 
diminish  the  revenues  of  the  State.  While  it  is  averred  in 
the  case  stated  that  Mr.  McCoach,  as  City  .Treasurer  of 
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Philadelphia,  claims  the  full  three  per  cent,  commission 
earned  by  the  Register,  he  is  not  made  a  party  to  the  pro- 
ceedings, nor  is  any  representative  of  the  city  or  county 
joined  therein. 

We  have  carefully  considered  the  full  briefs  and  able 
arguments  submitted  by  counsel  upon  both  sides  in  regard 
to  the  question  as  to  whether  this  Act  is  special  or  local 
legislation.  We  have  carefully  considered  all  the  authori- 
ties cited  and  would  here  refer  to  the  facts,  the  principles 
decided  therein,  and  their  application  to  the  question  of  the 
genera!  validity  of  the  Act  of  July  21,  1913.  if  it  were  not 
for  the  reasons  heretofore  suggested  and  now  more  clearly 
stated.  Tlie  authorities  and  reasons  urged  in  support  of 
the  proposition  that  the  Act  of  July  21,  19!3  is  local  or 
special  and  consequently  invalid  are  plausible.  Whether 
they  are  convincing  and  conclusive  we  cannot  here  authori- 
tatively determine,  for  the  County  of  Philadelphia  is  not  a 
party  to  the  record  and  would  not  be  bound  by  our  judg- 
ment herein.  We  are  limited  therefore  to  a  decision  of  the 
matters  in  controversy  between  the  plaintiff  as  Auditor 
General,  and  the  defendant  as  agent  of  the  State,  in  the 
collection  of  the  collateral  taxes.  We  are  of  opinion  that 
the  three  per  cent,  commission  deducted  by  the  defendant 
is  given  him  by  the  Act  of  1891  for  his  own  use.  Whether 
he  is  legally  bound  by  the  Act  of  July  21,  1913  to  pay  the 
same  to  the  county  treasurer  is  not  decided,  because  the 
county  treasurer  is  not  a  party  to  this  proceeding.  We 
are  of  opinion  that  the  defendant,  as  agent  of  the  State,  is^ 
entitled  to  deduct  from  his  collections  the  $883.33  of  ex- 
penses necessarily  incurred  by  him  in  the  collection  of  the 
collateral  taxes,  and  we  therefore  in  accordance  with  the 
latter  portion  of  paragraph  (b)  of  the  stipulations  for  judg- 
ment direct  that  judgment  be  now  entered  in  favor  of  the 
defendant.  To  thfs  conclusion  the  plaintiff  excepts,  and  at 
his  request  an  exception  is  now  sealed. 


COMMn^'WE,^T,TH    vs.    W'lI.t.IAM    H.     BUSH.VELL. 

Cities  of  the  Third  Class—License   Taxes— Insurance — 
Statutes—Repeal 

The  nile  that  n  general  statute  does  not  repeal  by  [mpllcatlon  a 
local  act,  with  dIffereDt  or  Inconsistent  provision.'],  doea  not  apply 
wbere  a  contrary  Intent  is  clearl]'  apparent. 
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Commonwealth  vs.  William  H.  Bmhnell 

The  Act  ot  June  27.  1&13,  P.  L.  568,  authorizing  citlee  of  the  third 
class  to  levy  and  collect  a  license  lax  on  agents  tor  fire  or  life  In- 
surance, repeals  that  part  ot  section  29  ot  the  Act  of  June  1.  1911, 
P.  L.  607  which  provides  that  It  shall  be  unlawful  tor  any  city, 
county  or  municipality  to  Impose  or  collet.':  any  license  fee  or  tax 
upon  insurance  companies  or  their  agents  authorized  to  transact 
business  under  said  act. 

The  purpose  of  the  Act  of  June  27,  1913.  to  repeal  the  Inconstetes't 
provisions  of  the  Act  of  June  1.  1011,  does  not  fall  because  no  notice 
of  such  repeal  Is  given  in  Its  title. 

The  tax  Imposed  by  tie  ordinance  ot  the  Clly  of  Harriaburg.  ap- 
proved March  27,  1014,  Imposing  a  license  tax  on  certain  trades, 
occupations  and  kinds  ot  business,  1b  not  a  tax  but  a  license. 

Insurance  agents  are  aa  proper  subjects  of  the  police  power  as 
the  other  subjects  enumerated  In  the  Act  of  June  27.  1913. 

Appeal  from  judgment  of  Alderman.  Quarter  Sessions  of 
Dauphin  County,  No.  168.     June  Sessions  1914. 

M.  E.  StToup,  Dislncl  Altorney,  for  Commonwealth. 

Hargest  y  Hargest,  for  defendant. 

KuNKEL,  P.  T.,  May  28,  1915. 

The  defendant  was  convicted  and  sentenced  by  an  Alder- 
man of  the  City  of  Harrisburg,  a  city  of  the  third  class,  for 
violating  the  city  ordinance  imposing  a  license  tax  on  in- 
surance agents,  from  which  judgment  he  has  taken  this  ap- 
peal. The  ordinance,  which  was  approved  March  27,  1914, 
is  entitled.  "An  ordinance  to  authorize  and  regulate  the 
assessment,  levy  and  collection  of  a  license  tax  on  trades, 
occupations,  and  various  kinds  of  business  within  the  City 
of  Harrisburg  and  providing  penalties  for  the  violation 
thereof,"  and  provides  in  Clause  2.  of  Section  1,  "Each  and 
every  insurance  agent  or  broker,  whether  representing  one 
or  more  than  one  kind  of  insurance  business,  shall  pay  an 
annual  license  tax  of  five  dollars."  The  ordinance  was 
passed  pursuant  to  the  power  conferred  by  the  Act  of  June 
27,  1913.  P.  L.  .S68.  entitled,  "An  Act  providing  for  the  in- 
corporation, regulation  and  government  of  cities  of  the 
third  class,"  &-c.,  which  provides  in  Clause  4.  of  Section  2. 
of  -Article  \'.  that  "F.very  city  of  the  third  clas.s  •  "  "  • 
shall  have  power  "  "  •  •  to  levy  and  collect  a  license 
tax.  not  exceeding  one  hundred  dollars  each  annually,  on 
*  •  •  •  agents  of  fire,  life  or  other  insurance  com- 
panies ■  •  "  •  and  to  regulate  the  collection  of  the 
same." 


^yGoo'^lc 


19IS  DAUPHIN  COUNTY  REPORTS.  389 

Commonnedth  va.  William  H.  Buibnell. 

The  liability  of  the  defendant  is  conceded  if  the  ordin- 
ance is  valid ;  and  the  single  question  presented  is  whether 
the  Act  of  June  27 ,  1913,  repealed  that  part  of  section  29  of 
the  Act  of  June  1,  1911,  P.  L.  607,  entitled  'An  Act  to 
establish  an  insurance  department,  authorizing  the  appoint- 
ment of  an  insurance  commissioner  and  prescribing  his 
powers  and  duties;  also  providing  for  the  licensing,  ex- 
amination, regulation  and  dissolution  of  insurance  and 
surety  companies  and  associations,  and  for  the  licensing 
and  regulation  of  insurance  agents  and  insurance  brokers," 
which  provides,  "It  shall  be  unlawful  for  any  city,  county 
or  municipality  to  impose  or  collect  any  license  fee  or  tax 
upon  insurance  companies  or  their  agents  or  insurance 
brokers  authorized  to  transact  business  under  this  Act." 

The  like  question  was  decided  in  the  case  of  Aetna  Fire 
Ins.  Co.  vs.  Reading,  119  Pa.  417,  where  it  was  held  that 
a  similar  prohibition  contained  in  the  Act  of  1873,  which 
established  the  Insurance  Department,  was  repealed  by  the 
Act  of  1887,  which  conferred  a  similar  power  to  levy  and 
collect  a  license  tax  upon  cities  of  the  fifth  class.  It  is 
true  that  the  Act  of  1887  was  afterwards  declared  to  be  un- 
donstitutional  and  void.  That  objection,  however,  was 
not  raised  in  that  case;  but  on  the  assumption  that  the  Act 
was  in  force  the  express  grant  therein  of  the  power  to  im- 
pose the  license  tax  was  held  to  be  wholly  inconsistent  with 
the  prohibition  contained  in  the  earlier  Act  of  1873,  and 
that  therefore  the  later  enactment  prevailed.  But  it  is 
suggested  that  the  same  objections  were  not  raised  in  that 
case  as  are  raised  in  the  present  one.  It  is  urged  upon  us 
that  to  hold  that  the  Act  of  1913  repealed  the  Act  of  1911 
would  be  contrary  to  the  rule  that  a  general  statute  does 
not  repeal  by  implication  a  local  Act  with  different  or  in- 
consistent provisions;  and  we  are  'referred  to  Com.  vs. 
Brown,  210  Pa.  29,  where  the  result  of  the  authorities  is 
concisely  stated.  The  rules,  however,  there  laid  down  are 
not  new  and  were  as  applicable  when  the  case  of  Aetna 
Fire  Ins.  Co.  vs.  Reading,  supra,  was  decided,  as  when  they 
were  stated  in  Com.  vs.  Brown.  The  rule  as  to  the  im- 
plied repeal  of  a  local  statute  by  a  general  statute  is  mot 
efifectivc  where  a  contrary  intent  is  clearly  apparent,  and, 
where  the  clear  general  intent  of  the  legislature  is  to  estab- 
lish a  uniform  and  mandatory  system,  as  in  the  municipal 
classification  Acts,  the  presumption  must  be  that  the  local 
Acts  are  intended  to  be  repealed.  The  repeal  of  the  Act  of 
1911  by  the  Act  of  1913  is  clear.     The  latter  Act  is  an  Act 
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which  establishes  a  system  for  the  government  of  cities  of 
the  third  class.  The  power  to  impose  a  license  tax  is 
necessarily  one  of  the  means  to  that  end.  The  Insurance 
Act  of  1911.  even  if  it  can  be  said  to  establish  a  system  for 
the  regulation  of  insurance  companies,  stands  unaffected, 
so  far  as  the  sj-stem  is  concerned,  by  the  toss  of  the  pro- 
hibitive clause  relating  to  the  imposition  of  a  license  fee  or 
tax  upon  insurance  agents.  All  its  provisions  for  the  regu- 
lation and  supervision  of  insurance  companies  and  agents 
will  still  remain  in  force  if  the  prohibitive  clause  be  held  to 
be  repealed;  while  if  the  power  to  impose  the  license  tax  is 
rendered  nugatory  by  holding  that  the  prohibitive  clause 
in  the  earlier  Act  remains  effective,  one  of  the  means  em- 
braced in  the  system  provided  for  the  government  of  cities 
in  the  Act  of  1913  is  taken  away  and  the  administration  of 
the  city  government  is  thereby  limited.  By  a  proper  ap- 
plication of  the  rule  of  construction  laid  down  in  Com.  vs. 
Brown,  supra,  the  result  follows  that  the  Act  of  1913  re- 
peals the  special  provision  in  the  Act  of  1911. 

The  suggestion  that  the  Act  of  1913  is  a  copy  of  the  Act 
of  1889  and  that  the  provision  for  levying  and  collecting  a 
license  tax  from  agents  of  lire  and  .life  insurance  companies 
was  inadvertently  allowed  to  remain  and  therefore  should 
be  given  no  effect,  asks  us  virtually  to  strike  this  provision 
from  the  Act.  This  would  amount  to  legislation.  Against 
the  suggestion,  however,  that  the  provision  was  left  in  the 
Act  by  inadvertence,  is  the  fact  that  the  legislative  atten- 
tion was  directed  to  the  very  section  in  which  it  is  found. 
The  words  "for  general  revenue  purposes,''  which  appeared 
in  the  Act  of  1889,  were  omitted  from  the  section.  The 
change  in  this  particular  excludes  any  inference  of  a  change 
in  any  other  particular  and  of  any  inadvertency  with  re- 
spect to  the  provision  in  question.  .      * 

There  is  no  force  in  the  contention  that  the  Act  of  1913 
is  not  effective  to  repeal  the  Act  of  1911  because  no  notice 
of  the  repeal  is  given  in  the  title.  In  Searight's  Estate, 
163  Pa.  210,  it  was  said:  "The  constitution  does  not  make 
the  obviously  impracticable  requirement  that  every  Act 
shall  recite  all  other  Acts  that  its  operation  may  inciden- 
tally affect,  either  by  way  of  repeal,  modification,  qpttension 
or  supply,"     See  also  Greenfield  Avenue,  191  Pa.  290. 

It  can  make  no  difiference,  so  far  as  the  question  before 
us  is  concerned,  whether  the  tax  be  held  to  be  a  license  tax 
imposed  in  the  exercise  of  the  police  power,  or  a  tax  in  the 
strict  sense  of  the  word  imposed  in  the  exercise  of  the  tax- 
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ing  power.  We  are  satisfied,  however,  it  is  not  a  tax,  but 
a  license.  The  suggestion  that  insurance  agents  are  not 
proper  subjects  for  the  exercise  of  the  police  power  is  a 
legislative,  not  a  judicial,  question.  "What  business  or 
occupations  so  far  affect  the  public  welfare  and  good  order 
as  to  require  to  be  licensed,  is  a  matter  of  legislative  con- 
sideration arid  control,  which  when  exercised  in  good  faith 
are  outside  of  the  jurisdiction  of  the  courts."  Oil  City  vs. 
Trust  Co.  151  Pa.  454.  However,  there  is  every  reason  to 
hold  that  insurance  agents  are  as  proper  subjects  of  the 
police  power  as  the  other  subjects  enumerated  in  the  Act. 

Wherefore,  the  defendant  is  adjudged  guilty  and  it  is 
ordered  that  he  pay  a  fine  of  five  dollars  and  the  costs,  in- 
cluding the  costs  of  this  appeal,  in  accordance  with  the  con- 
dition of  his  bond. 


City  of  Harrisburo  vs.  John  E.  Dare. 
Cities — License  Tax  on  Trades  and  Occupations. 
One  wbo  rents  space  or  stalls  in  his  building  to  persons  wbo  bave 
the  exclusive  use  Of  tbem  and  the  right  to  occup^r  them  with  tbeir 
automobiles,  and  for  such  use  of  bis  building  receives  stipula'ted 
rentals,  la  not  taxable  under  an  ordinance  Imposing  a  license  tax  an 
garage  companies,  and  Keepers  of  Automobiles  for  hire. 

Appeal  from  summary  conviction.  C.  P.  Dauphitt 
County,  No.  534,  January  Term,  1915. 

Daniel  S.  Seitz,  for  plaintiff. 

C.  H.  Backenstoe,  for  defendant. 

KuNKEL.  P.  J.,  May  28,  1915. 

On  the  facts  agreed  upon  by  the  parties  to  this  proceed- 
ing, we  think  it  is  clear  that  the  defendant  does  not  fall 
within  the  terms  of  the  ordinance.  It  purports  to  authorize 
and  regulate  the  assessment  and  collectron  of  a  license  tax 
on  trades,  occupations  and  various  kinds  of  business  within 
the  city.  "Garage  companies"  plainly  mean  companies  en- 
gaged in  the  business  of  hiring  automobiles  for  pay  or 
caring  for  automobiles  for  pay,  and  the  term  "keepers  of 
automobiles  for  hire  or  pay"  was  evidently  intended  to  em- 
brace individuals  engaged  in  carrying  on  a  similar  business, 
To  keep  automobiles  for  hire  or  pay  involves  the  elements 
of  custiody  and  care.     The  defendant  does  not  keep  automo- 
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biles  in  this  sense.  He  does  not  hire  automobiles  for  pay, 
nor  does  he  keep  and  care  for  the  automobiles  of  others 
for  pay.  He  is  not  engaged  in  such  business.  What  he 
does  is  to  rent  space  or  stalls  in  his  building  to  others,  who 
have  the  exclusive  use  of  them  and  right  of  occupying  them 
with  their  automobiles.  For  the  use  of  the  building  in  this 
manner  he  receives  stipulated  rental. 

Wherefore  the  defendant  is  adjudged  not  guilty  of  violat- 
ing the  ordinance,  and  is  not  liable  to  the  penalty  therein 
prescribed. 


Calvin  A.  Kramer,  Charles  P.  Neff  and  W.  H.  Sloat, 

RECEIVERS     OF    THE     FaRMERs'     PRODUCE    COMPANY     VS. 

William  Look, 

Judgments — A^daoit  0/  Defense — Corporations — Liability  of 
Subscriber  to  Capital  Stock. 

A  Bubacrlber  to  the  capital  stock  of  a  corporation,  whose  anb- 
scrlptlon  was  oMalned  by  fraud,  is  liable  <o  contribute  lii^i  sbare  of 
tbe  capUnl.  upon  the  InsolVE-ncy  of  the  corporation,  so  tar  as  may 
lie  required  to  satisfy  Ihoae  creditors  whose  claims  attached  before  ■ 
he  elected  to  dlsaOlrni  his  contract 

That  no  certificate  of  stock  was  tendered  (o  a  subscriber  to  the 
capital  stork  of  a  corporation  is  no  defense  to  an  action  on  his  sub- 
scription. The  certlScate  would  only  have  been  evidence  of  bis 
membership  in  the  company.  His  relation  to  the  company  as  a 
stockholder  whs  Qxed  when  he  subscribed  for  the  stock  and  hia 
subscription  was  accepted. 

Moti:;n  for  judgment  for  want  of  sufficient  affidavit  of 
defense.  C.  P.  Hanphin  County,  No,  767,  January  Term, 
1915. 

Fred  C.  Miller,  for  plaintiB. 

E.  E.   Beidleman,  for  defendant. 

KvN-KEL,  P.  J..  May  15.  1915. 

The  defendant  put  his  defense  on  the  ground  that  the 
subscription  to  the  stock  of  the  plaintiff  company  was  ob- 
tained by  misrepresentations  and  fraud.  What  he  calls 
misrepresentations  api)car  ratlier  to  be  promises,  and  al- 
though he  alleges  the  prr.niises  were  never  kept,  he  fails  to 
allege  that  he  ever  made  any  demand  upon  the  company 
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for  their  fulfillment.  Whether  the  representations  or 
promises  which  were  made  constituted  fraud  may  well  be 
doubted.  Clark  and  Marshall  Priv.  Corp.,  Vol.  2,  Section 
471  (d) ;  Guarantee  Co.  vs.  Mayer,  141  Pa.  511.  The  al- 
leged representations  were  made  by  the  promoter  of  the 
company  before  it  was  incorporated  at  a  public  sale  of  the 
stock  for  which  the  defendant  subscribed.  It  may  be  open 
to  question  whether  thej'  were  binding  upon  the  company. 

However,  aside  from  these  considerations,  even  if  the 
defendant  was  induced  to  subscribe  for  the  stock  by  mis- 
representations, it  is  too  late  for  him  now  to  disaffirm  his 
contract  of  subscription/  Several  years  have  elapsed  since 
the  subscription  was  made,  during  which  it  does  not  appear 
that  he  took  any  steps  to  rescind  the  contract,  and  the 
rights  of  creditors  have  intervened.  The  law  touching  his 
liability  under  these  circumstances  is  clear.  A  shareholder 
whose  contract  of  subscription  is  obtained  by  fraud  is 
liable  to  contribute  his  share  of  the  capital  upon  the  in- 
solvency of  the  company,  sd  far  as  this  may  be  required  to 
satisfy  those  creditors  whose  claims  attached  before  he 
elected  to  disaffirm  his  contract.  Morawetz  Priv.  Corp. 
Vol.  2,  Section  839;  Thompson  on  Corp.  \'ol.  1,  Section 
737;  Dettra  vs.  Kestner,  147  Pa.  566;  Howard  vs.  Turner,. 
155  Pa.  349;  \'an  Dyke  vs.  Baker,  214  Pa.  168.  The  rea- 
son upon  which  the  law  is  founded  is  thus  stated  in  Mora- 
wetz on  Private  Corporations,  Vol.  2,  Section  839;  "When 
a  person  subscribes  to  the  capital  stock  of  a  corporation 
he  must  be  held  to  contemplate  and  intend  that  the  cor- 
poration shall  incur  debts  and  pledge  its  capital,  including 
the  liability  of  its  members  for  unpaid  capital,  as  security. 
Creditors  who  in  good  faith  trust  a  corporation  upon  the 
faith  of  this  security  stand  in  the  p.".sition  of  innocent 
purchasers  for  value  to  the  extent  of  their  equitable  lien, 
and  it  would  be  most  unjust  to  permit  a  shareholder  to 
disaffirm  his  contract  and  refuse  to  pay  his  share  of  capital 
after  it  has  thus  been  pledged  with  his  knowledge  and 
consent  to  innocent  third  parties.  •  •  •  •  Jt  has 
accordingly  been  settled  that  if  a  corporation  is  insolvent 
a  shareholder  whose  contract  of  subscription  was  ob- 
tained by  the  fraud  of  the  company's  agent  cannat 
diminish  the  security  of  the  bona  fide  creditor  by  rescind- 
ing his  contract  to  contribute  the.  amount  of  capital  sub- 
scribed by  him." 

The  allegation  that  no  certificate  of  stock  was  tendered 
the  defendant  is  immaterial  and  cannot   help   his  defense 
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to  this  action.  The  certificate  would  have  only  been  evi- 
dence of  his  membership  in  the  company.  His  relation  to 
the  company  as  a  member  and  stockholdeP  was  fixed  when 
he  subscribed  for  the  stock  and  his  subscription  was  ac- 
cepted. Kevstone  Wrapping  Machine  Co.  vs.  Bromeier, 
42  Super.  Ct.  384. 

If  the  defendant  desired  to  rescind  his  contract  and  had 
legal  grounds  for  so  doin^:,  it  was  his  duty  to  act  promptly 
before  the  rights  of  creditors  attached  and  the  company 
became  insolvent.  To  permit  him  to  rescind  now  would 
work  an  injustice  to  the  company's  creditors. 

Wherefore  we  adjudge  the  affidavit  of  defense  in- 
sufficient and  direct  judgment  to  be  entered  against  the 
defendant  and  in  favor  of  the  plaintiffs  in  the  sum  of  $100, 
with  interest  from  September  22,  1914,  the  amount  to  be 
liquidated  by  the   Prothonotary. 


E.  G.  P.\TTnx  vs.  Sophia  Reidincer. 
Alteration   of    fFrUlen    Instruments — Amendment   of    Record 

of  Judgment  entered  upon  Altered  Confession  of  Judgment. 

When  a  written  authority  to  eater  Judgment  tor  a  given  aum  haa 
been  innocently  altered  to  authorize  Judgment  for  a  larger  sum,  and 
Judgment  haa  been  eo'iered  upon  the  authority  so  altered,  the  record 
may  be  amended  by  reducing  the  Judgment  entered  to  ttae  amount 
originally  authorized. 

Rule  to  amend  record.  C.  P.  Dauphin  County,  No.  215, 
September  Term,   1915. 

Geo.  S.  Barnett  and  Philip  C.  Moyer,  for  rule. 

W.  L.  Loeser,  contra. 

McCarrell,  J.,  January  8,  1915. 

This  judgment  was  entered  upon  an  instrument  in  writ- 
ing signed  by  the  defendant  and  authorizing  the  confession 
of  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  seventy-five  dollars.  The  paper 
was  given  for  the  purpose  of  securing  to  the  plaintiff  pay- 
ment of  the  value  of  'groceries  to  be  furnished  by  the 
plaintiff  to  the  defendant.  The  bookkeeper  of  the  plain- 
tiff believing  that  the  intention  of  the  defendant  was  to 
permit  a  confessi'nn  of  judgment   for  the  amount  of  her 
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bill  for  groceries,  changed  the  amount  written  in  the  paper 
from  seventy-five  dollars  to  one  hundred  and  twenty-five 
dollars.  It  is  conceded  by  the  answer  filed  that  this  altera- 
tion was  made  by  the  plaintiff's  bookkeeper  innocently 
and  by  mistake  and  without  any  intention  up-an  the  part 
of  the  bookkeepeiL.  or  the  plaintiff  to  in  any  way  injure 
the  rights  of  the  defendant.  The  defendant  admits  that 
the  paper  was  signed  authorizing  the  confession  of  judg- 
ment for  seventy-five  dollars,  and  also  admits  that  the 
alteration  was  made  inirocently  and  by  mistake.  Under 
these  circumsunces  we  are  of  opinion  that  the  error  of 
plaintiff's  bookkeeper  should  be  corrected  and  the  amount 
of  the  judgment  entered  upon  the  paper  signed  by  the 
defendant  reduced  to  the  sum  of  seventy -five  dollars. 
This  is  in  accordance  with  the  prayer  of  the  petition  upon 
which  the  rule  was  granted.  The  rule  to  show  cause  is 
therefore  now  made  absolute  and  the  amount  of  the  judg- 
ment in  the  above  case  is  now  reduced  to  the  sum  of 
seventy-five  dollars  in  accordance  with  the  paper  as 
originally  signed  by  the  defendant. 


In  the  Matter  of  the  Election  Contest  for  the  Office 
OF  District  Attorney  of  Dauphin  County. 

Costs — Exceptions  to  Taxation  of  Costs — Un- 
necessary Witnesses. 
On  an  appeal   from   tbe  taxation   of  costs  by  the  clerk  of  ithe 
quarter  eessiona.   an   exception   alleging   that    witnesses   were   not 
subpoenaed  in  good  faith,  but  for  purposes  of  oppression,  will  not 
be  sustained  unless  manifest  oppreaeion  Is  shown. 

Appeal  from  taxation  of  costs,  Quarter  Sessions  of 
Dauphin   County,   No,   1184,  September  Sessions.   1911. 

Robert  Stacker  and  H.  B.  Saussaman,  for  appellant. 

Fox  y  Geyer,  for  appellee. 

McCarrell,  J.,   December  28,   1914. 

An  appeal  has  been  taken  from  the  taxation  of  costs  by 
the  Clerk  of  the  Court  of  Quarter  Sessions  in  the  above 
entitled  matter.  The  exceptions  to  the  bill  of  costs  allege 
that  the  Sheriff  was  paid  mileage  by  the  County  for  the 
same  trip  in  which  he  subpoenaed  witnesses,  and  further 
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allege  that  a  large  number  of  witnesses,  whose  names  are 
given,  were  not  subpoenaed  in  good  faith  but  for  the  pur- 
pose of  oppression.  We  find  no  record  of  any  proof  with 
respect  to  the  action  of  the  Sheriff  in  the  serving  of  the 
subpoenas  in  this  matter,  and  no  proof  has  been  furnished 
to  us  under  the  appeal.  We  do  not  find  in  the  record  any 
proof  that  testimony  was  offered  to  the  Clerk  oi  the  Ses- 
sions to  support  the  allegation  that  witnesses  were  not 
subpoenaed  in  good  faith  but  for  the  purpose  of  oppres- 
sion, and  no  such  testimony  has  been  submitted  to  us  on 
the  appeal.  The  answer  to  the  appeal  alleges  that  the 
witnesses  were  subpoenaed  in  good  faith,  because  they 
were  believed  to  be  necessary,  and  that  no  witness  was 
subpoenaed  for  the  purpose  of  oppression,  and  these  al- 
legations are  verified  by  affidavit.  The  rule  of  law  ap- 
plicable to  the  matter  now  before  us  was  settled  in  De 
Benneville  vs.  DeBenneville.  3  Yates,  558  as  follows,  to 
wit: 

"No  general  rule  can  be  laid  down  on  the  subject  with 
safety  to  the  suitors  and  the  general  practice.  A  party 
must  come  armed  at  all  points.  He  cannot  know  what 
matters  will  be  conceded  by  his  adversary  nor  what  all 
his  witnesses  will  testify.  The  necessity  of  calling  a 
witness  is  often  superseded  by  what  passes  in  court,  of 
which  it  is  impossible  to  form  any  judgment  beforehand. 
•"•*"•  In  a  case  like  the  present  manifest  op- 
pression must  be  shown  to  justify  the  interposition  of 
the  court  and  they  will  readily  interfere  in  such  instance, 
but  a  design  to  oppress  will  never  be  presumed." 

For  these  reasons  we  are  obliged  to  overrule  and  dis- 
miss the  pending  appeal  from  the  taxation  of  costs. 


In  the   M,\tter   of  the   Contested    Election   for   the 
Office  of  District  Attorney  of  Dauphin  County. 

Elections — Contests — Petitions. 
A  petition  entitled  "In  the  matter  of  Ihe  contesied  election  for  the 
offlce  of  District  Attorney  of  Daupbln  Ciiunty,"  which  avers  that 
the  petitioners  are  citizens  and  qualified  electors  oC  the  county  of 
Dauphin,  who  voted  at  tbc  election  held  Noveiiiljer  7,  1011,  ttiat  said 
election  was  lll^al  and  the  return  thereof  not  correct  and  specldee 
reasons  for  this  statement.  Is  sulttclent.  under  'Ibe  Act  of  May  19. 
1874,  P.  L.  213.  to  elTe  the  Court  Jurisdiction  to  inquire  into  the 
regularity  of  the  elei^tion. 
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It  Is  not  necessary,  In  a  petition  for  contest  of  election,  for  tbe' 

petitioners  to  declare  tbat  tbey  voted  for  any  candidate  for'  tbe 

office  named  in  the  petition. 

Petition  for  contest  of  election.  Quarter  Sessions  of 
Dauphin  County,  No.   1184,  September  Sessions,   1911. 

Robert  Stucker,  for  petition. 

Fox  y  Geyer,  contra. 

McCarrell,  J.,  December  20,  1911. 

The  answers  filed  to  the  original  and  supplementary 
petitions  in  this  case  allege  that  the  petitions  are  fatally 
defective  because  "it  is  not  averred  nor  does  it  anywhere 
appear  that  the  petitioners  voted  for  any  candidate  for  the 
office  of  District  Attorney,  which  is  the  election  contested." 
This  is  in  effect  a  demurrer  or  motion  to  quash,  which 
should  be  now  disposed  of. 

The  Act  of  May  19th,  1874,  P.  L.  213,  requires  that 
proceedings  to  contest  the  election  in  question  here  shall 
be  based  upon  the  petition  of  "at  least  twenty-five  quali- 
fied electors,  who  voted  at  the  election  contested." 

The  petitions  presented  are  entitled  "In  the  matter  of 
the  contested  election  for  the  office  of  District  Attorney  of 
Dauphin  County."  These  words  in  the  caption  disclose 
and  define  the  subject  matter  of  the  petitions  and  are  to 
be  regarded  as  an  integral  part  of  the  petitions.  The  peti- 
tioners presented  their  application  to  the  court  for  the 
purpose  of  contesting  the  election  of  District  Attorney  of 
Dauphin  County.  This  is  made  plain  by  the  title  they 
give  to  their  application.  They  aver  that  they  are  "citi- 
zens and  qualified  electors  of  the  County  of  Dauphin, 
who  voted  at  the  election  held  November  7th,  1911,"  at 
which  "Paul  A.  Ktinkel  was  the  candidate  of  the  Key- 
stone Party  for  the  'office  of  District  Attorney  and  was 
also  the  candidate  of  the  Democratic  Party  for  the  same 
office.  "  •  •  •  The  Republican  candidate  for  the 
same  office  was  Michael  E.  Stroup."  The  petition  then 
sets  forth  that  according  to  the  computation  of  the  re- 
turns of  said  election  as  made  and  certified  by  the  Court 
of  Common  Pleas  Michael  E.  Stroup  received  10,845  votes, 
and  Paul  A.  Kunkel  received  10,710  votes,  thus  showing 
the  election  of  Michael  E.  Stroup  by  a  plurality  of  135 
votes. 
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The  petitioners  then  allege  that  "the  said  election  was 
undue  and  illegal  and  the  return  thereof  not  correct"  for 
reasons  which  are  then  specified. 

The  petition  shows  that  it  relates  to  the  contesting  of 
the  election  of  District  Attorney  on  November  7th  1911, 
and  that  the  petitioners  are  qualified  voters  who  voted  at 
that  election.  The  election  of  no  other  officer  is  specifi- 
cally referred  to  in  the  petition,  and  the  averment  that  the 
petiti',.,ners  had  the  right  to  vote  and  did  vote  at  the  elec- 
tion of  November  "th,  1911  is  a  sufficient  averment  that 
they  voted  at  the  election  now  contested  by  them.  There 
seems  to  be  no  doubt  as  to  the  meaning  of  the  averment 
when  the  language  is  considered  in  the  light  of  the  entire 
petition  and  its  subject  matter. 

The  Act  of  1874  does  not,  in  terms,  require  that  petition- 
ers for  contest  of  an  election  should  declare  how  they 
voted.  It  is  made  sufficient  if  they  aver  they  are  qualified 
electors  and  voted  at  the  particular  election  in  question. 
That  the  petitioners  declare  themselves  to  be  such  per- 
sons cannot  be  duubted  when  the  entire  petition  is  con- 
sidered. 

In  Welti's  case,  3  W.  N.  C.  165,  the  petitioners  did  not 
aver  that  they  were  either  qualified  electors  or  had  voted 
at  the  election  in  question. 

In  Third  Ward  Assessors  Election,  2nd  Lancaster  Re- 
view, 44,  the  petitioners  contented  themselves  with  say- 
ing that  they  were  "citizens  of  the  Third  Ward  of  the 
City  of  Harrisburg,"'and  did  not  say  that  they  were  either 
qualified  electors  or  had  voted  at  the  election  in  question. 

These  petitions  .are  not  matter  of  private  litigation  be- 
tween rival  candidates  for  office,  but  are  intended  to  in- 
stitute an  official  inquiry  at  the  instance  and  on  behalf 
of  the  electors  of  the  County  for  the  purpose  of  ascertain- 
ing whether  the  returns  made  by  the  election  officers  cor- 
rectly represented  the  votes  cast. 

The  contention  of  respondent  that  these  petitions  are 
fatally  defective  and  vest  no  jurisdiction  in  the  court  to 
make  the  desired  inquiry  is  in  effect  a  demurrer  or  motion 
to  quash  the  petitions  and  end  the  proceeding.  As  was 
said  by  judge  Finletter  in  Moock  vs.  Conrad,  155  Pa.  586: 

"The  responsibility  should  not  be  assumed-  by 
a  subordinate  court,  unless  there  is  no  escape 
from  it  either  in  the  law  itself,  or  in  the  decisions 
of  the   Supreme   Court,   which   it   is  our  duty  to 
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follow    without    question.     The   decisions   of   our 
courts  show  that  there  has  been  a  gradual  relief 
from   the   technical    embarrassments   which   beset 
the   citizens   in   their   eflfotts   to   correct   the   mis- 
takes  and   frauds  of   elections.     The   courts   have 
given     a     willing     hearing     to     well     considered 
charges   of   fraud,   and    have    assisted,   so   far   as 
was  consistent   with   their   functions,   the  correc- 
tion of  false  election  returns." 
An  appeal  having  been  taken  from  the  decision  of  the 
lower  court  in  this  case,  the  Supreme  Court  (155  Pa.)  in 
considering    the    general    subject,    speaking    through    Mr. 
Justice  Williams,  says  at  p.  597: 

"An  election  by  ballot  is  the  method  the  people 
have  provided  for  the  selection,  by  themselves, 
of  their  own  officers.  The  result  of  the  ballot  is 
made  up  and  certified  by  the  election  officers.  A 
contested  election  is  the  proceeding  devised  by 
the  people  and  established  by  law  for  the  ex- 
posure and  correction  of  either  fraud  or  mistake 
on  the  part  of  the  election  officers,  in  making  up 
and  certifying  the  results  of  an  election.  The 
laws  regulating  the  proceedings  should  be  liber- 
ally construed  and  administered,  in  aid  of  the 
right  of  suffrage,  and  the  purity  of  popular  elec- 
tions. Where  any  considerable  number  of  the 
-electors  in  a  given  district  believe  that  the  true 
result  of  the  ballot  cast  has  not  been  declared  and 
certified  by  the  electron  officers,  they  may  have 
the  correctness  of  the  returns  investigated,  t^e 
votes  examined  and  recounted,  and  the  actual  re- 
sult of  the  election  determined  by  the  courts,  by 
means  of  what  is  known  as  a  contested  election." 
Speaking  of  election  contests,  Mr.  Justice  Agnew  in 
65th  Pa.  page  31,  says: 

"The  object  of  the  law  is  to  give  the  people  a 

remedy.     It    is    their    appeal    from    the    election 

board  to  the  court  from  an   undue  election  or  a 

false  return.    The  law  is  therefore  remedial,  and 

to  be  construed  to  advance  the  remedy." 

In  the  light  of  these  well  settled  principles,  it  is  clearly 

our  duty  to  see  that  the  remedy  provided  by  the  statute 

is  afforded,  if  the  provisions  of  the  statute  have  been  sub- 
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stantially  complied  with.  According:  to  the  well  settled 
rules  of  pleading,  certainty  to  a  common  intent  is  all  that 
is  required.  In  the  present  case  there  seems  to  us  to  be 
no  uncertainty  in  the  language  employed  by  the  petitioners 
as  to  their  having  voted  at  the  election  here  to  be  con- 
tested. They  have  apparently  complied  with  the  letter  of 
the  statute,  which  gives  them  the  remedy  they  invoke,  and 
we  ought  not  to  refuse  it  to  them  because  of  any  technical 
or  fanciful  reason.  We  accordingly  conclude  that  the 
petitions  contain  all  the  necessary  averments  to  give  the 
court  jurisdiction   in   the   premises. 

The  additional  allegations  of  the  answers  to  the  effect 
that  the  petitions  do  not  set  forth  with  sufficient  parti- 
cularity the  alleged  irregularity  in  the  conduct  of  the  elec- 
tron upon  which  the  petitioners  rely  does  not  appear  to 
us  to  be  well  founded.  The  answers  specify  in  very  con- 
siderable detail  the  election  precincts  in  which  are  the 
alleged  irregularities  and  failure  to  count  and  return  bal- 
lots cast  for  the  office  of  District  Attorney.  The  nature 
of  the  irregularities  is  also  clearly  set  forth,  so  that  there 
is  no  difficulty  in  determining  the  questions  to  be  settled 
in  the  contest. 

We  accordingly  conclude  that  the  petitions  in  this  case 
are  sufficient  in  form  and  substance,  and  direct  that  the 
case  be  proceeded  in  according  to  the -regular  course  of 
procedure.  On  application  of  counsel  an  early  date  will 
be  fixed  for  the  hearing  of  testimony. 
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In-  re  petition  of  the  Borough  of  Avoca  for  Certifi- 
cate OF  Public  Convenience  approving  franchise 
contr-^ct  and  lighting  contract  with  the  Avoca 
Borough  Electric  Light  Company. 

Electric  Light  Companies — Competition — Merger — Jurisdiction 
of  Commission. 

The  Borough  o(  Avoca  applied  to  the  CommlaBlon  for  the  ap- 
proval o(  a  contract  with  the  Avoca  Borough  Electric  Light  Com- 
pany  for  the  lighting  of  the  streets  of  the  borough  with  eiectrlclty, 
and  against  the  approval  o(  this  contract,  the  Scraaton  Electric 
Company  filed  a  protest,  sotting  forth  that  ll  was  engaged  in  the 
business  of  supplying  light,  heat  and  power  In  the  borough,  and 
had  Inveeted  large  Buma  of  money  In  that  business. 

Held  :  That  the  borough  is  not  of  sufficient  size  to  sustain  two 
systems  of  supply  profitably.  On  tbe  one  side  Is  a  well  established 
and  long  maintained  system  with  facilities  and  financial  ability  to 
furnish  an  adequate  supply.  On  tbe  other  is  a  recently  organized 
partnership  with  no  plant,  which  has  offered  to  supply  ^gbt,  heat 
and  power  (or  a  less  sum,  but,  so  far  as  the  teatimony  shows, 
without  any  means  which  would  enable  It  to  carry  out  Its  con- 
tract. Any  failure  on  tbe  part  of  tbe  proteatant  to  Furnish  prover 
supply,  or  any  charge  of  unreasonable  rates,  i(  supported,  Is  a 
matter  which  can  be  corrected  by  tbe  Commission,  upon  presenta- 
tion to  It 

Also,  that  the  Commission  Is  not  the  proper  tribunal  to  determine 
the  lesallty  and  legal  effect  of  a  merger  where  It  finds  the  merged 
company  in  the  exercise  of  an  accepted  right  to  supply  a  district. 

Approval  refused. 

Public  Service  Commission  \os.  257  and  258.  Municipal 
Contract  Docket. 

Pennypacker,  Commissioner,  January  21,   I9I5. 

John  R.  Reap  filed  a  petition  setting  forth  that  he  is  the 
Solicitor  for  the  Borough  of  Avoca  in  Luzerne  County, 
Pa.,  that  on  March  2nd,  1914,  the  Council  of  the  Borough 
upon  an  award  after  competitive  bidding  by  ordinance  ap- 
proved by  the  Burgess,  directed  that  the  Borough  enter 
into  a  contract  for  lighting  its  streets  with  the  Avoca 
Borough  Electric  Light  Company,  a  Co-partnership,  for 
a  period  of  five  years  with  eighteen  Arc  Lamps  and  thirty- 
one  Tungsten   Lamps  which  contract   was  executed  July 
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30th,  1914;  that  on  March  2nd,  J914,  the  Council  passed 
and  the  Burgess  approved  an  ordinance  granting  to  the 
same  partnership  the  rigrht,  privilege  and  franchise  of 
furnishing  light,  heat  and  power  to  the  Borough'  and  per- 
sons, associations  and  corporations  therein;  that  the  said 
co-partnership  has  executed  the  said  contract  and  accepted 
the  terms  of  the  franchise  ordinance,  and  prayed  the  Com- 
mission to  fix  a  time  for  a  hearing. 

Against  the  granting  of  the  prayer  of  this  petition  the 
Scranton  Electric  Company  filed  a  protest  setting  forth 
that  it  is  a  corporation  created  April  9th,  1907,  under  the 
laws  of  Pennsylvania,  for  the  purpose  of  supplying  light, 
heat  and  power  by  means  of  electricity;  that  January  21st, 
1910,  it  acquired  by  purchase  the  rights,  privileges  and 
franchises  of  the  Standard  Electric  Light,  Heat  &  Power 
Company  of  Avoca,  together  with  the  property  of  that 
company;  that  the  latter  company,  a  Pennsylvania  corpora- 
tion, was  incorporated  December  15th.  1907,  for  the  supply 
of  electricity  for  Light,  Heat  and  Power  in  Avoca,  and 
was  about  that  time  granted  a  franchise  to  enter  upon  the 
streets  of  Avoca  with  its  poles  and  wires,  and  entered  into 
a  contract  with  the  Borough  for  ten  years  for  the  purpose 
of  supplying  light,  heat  and  power,  and  has  since  contin- 
uously occupied  them  and  maintained  an  equipment  to  give 
adequate  service  at  reasonable  rates;  that  a  new  contract 
was  made  in  1908.  which  expired  June  1st,  1913;  that  the 
protestant  maintains  a  distributing  system  of  upwards  of 
twenty-nine  miles  of  wire  with  approximately  two  hun- 
dred and  seventy-five  poles  and  twenty-six  transformers, 
with  meters  and  other  appliances  in  a  good  'State  of 
efficiency,  continuously  in  operation  and  entirely  adequate 
to  supply  all  demands,  and  does  so  supply  them;  that  the 
population  of  Avoca  is  about  forty-six  hundred;  that  there 
is  no  public  necessity  for  two  electric  light  companies  and 
not  sufficient  business  for  them,  and  that  to  permit  the 
entry  of  another  company  would  work  an  irreparable  injury 
upon  the  respondent  and  confer  no  benefit  on  the  inhabit* 
ants  of  the  Borough. 

It  will  be  observed  at  the  outset  that  the  application 
filed,  though  purporting  to  come  from  the  Borough  of 
Avoca,  is  in  reality  a  petition  of  an  individual  who  is  Coun- 
sel for  the  Borough,  and  that  all  it  prays  for  is  that  the 
Commission  fix  a  time  for  a  hearing.  A  hearing  was  fixed 
for  September  3rd,  "1914,  and  therefore,  all  that  is  prayed 
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for  has  already  been  granted.  For  the  purposes  of  the 
determination  of  what  is  no  doubt  the  real  intention  of  the 
application,  the  Commislsion  will  treat  the  petition  as 
though  it  had  been  made  by  the  Borough  and  as  though  an 
application  to  amend  by  adding  a  prayer  for  the  approval 
and  the  issue  of  a  Certificate  of  Public  Convenience  had 
been  granted. 

The  town  of  Avoca  is  a  mining  town  occupying  a  terri- 
tory of  about  a  mile  square  with  a  population  of  about  four 
thousand,  five  hundred  people,  a  silk  factory  and  some 
other  small  manufacturing  establishments  and  twenty-three 
licensed  saloons.  The  Scran  ton  Electric  Compafty  covers, 
with  its  wires,  a  valley  extending  from  Forest  City  to 
Avoca,  a  distance  of  about  thirty  miles,  and  supplies  cur- 
rent to  about  twenty  .municipalities.  It  has  a  capacity  of 
twenty  thousand  kilo-watts,  but  its  peak  or  highest  load 
during  the  past  year  was  ten  thousand  kilo-watts,  and  its 
ordinary  run  is  from  seven  to  eight  thousand  kilo-watts. 
During  the  last  three  years  it  expended  upon  the  improve- 
ment and  extension  of  its  system  about  two  millions  of 
dollars  and  to  some  extent,  built  it  up  and  replaced  the 
pole  line  in  Avoca.  It  has  in  Avoca  about  twenty-nine 
miles  of  wire,  two  hundred  and  seventy-five  poles,  twenty- 
,  six  transformers  and  four  hundred  and  twenty  customers. 
Its  entire  receipts  from  the  Borough  for  a  year  were  four- 
teen thousand,  seven  hundred  and  seventy-one  dollars 
($14,771.00).  Since  January  1st,  1914,  it  placed  twenty- 
five  poles  that  ran  twenty-seven  spans  of  wire  in  Avoca 
connecting  with  eleven  new  consumers  at  an  expense  of 
eight  hundred  and  fourteen  dollars,  ($814.00).  Prior  to 
expiration  of  the  old  contract  on  June  1st,  1913.  this  Com- 
pany made  a  proposition  to  the  Borough  to  supply  upon  a 
contract  for  ten  years,  arc  lights  for  sixty  dollars  ($60.00) 
and  incandescent  lights  for  twenty  dollars  ($20.00),  and 
upon  a  contract  for  five  years,  arc  lights  for  sixty-five  ($65.- 
00)  dollars  and  incandescent  lights  for  twenty-two  dollars 
($22.00).  The  borough  advertised  for  bids,  whereupon 
the  Avoca  Borough  Electric  Light  Company  made  a  bid  to 
supply  the  light  at  the  rates  of  fifty-six  dollars  and  fifty 
cents  ($56.50)  for  arc  lights,  and  nineteen  dollars  and  fifty 
cents  ($19.50)  for  Tungsten  lights.  The  contract  was 
awarded  to  this  partnership,  and  it  is  this  contract  the 
Commission  is  asked  to  approve. 
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The  Avoca  Borough  Electric  Light  Company  is  a  co-part- 
nership, consisting  of  three  individuals,  which  was  organ- 
ized May  3rd,  1913.  It  is  not  the  owner  or  lessee  of  any 
plant.  It  was  testified  that  the  members  were  willing  and 
•  able  to  pay  any  money  required  for  its  future  operations, 
but  in  the  bank  there  was  not  "any  particular  sum"  to  its 
credit.  At  the  time  the  contract  was  awarded,  it  gave  to 
the  Borough  a  certified  check  for  five  hundred  dollars  ($500. 
00)  and  promised  but  did  not  deliver,  a  bond  in  the  sum  of 
five  thousand  dollars  ($5,000.00)  security  for  the  perform- 
ance of  the  contract.  Since  the  time  of  the  expiration  of 
the  old  contract,  the  Protestant  has  been  supplying  light  to 
the  Borough  upon  the  terms  of  that  contract.  There  was 
testimony  to  the  effect  that  the  supply  of  light  by  the 
Protestant  was  at  times  inperfect  and  defective,  but  this 
was  disputed  and  there  were  comparatively  few  complaints 
made  to  the  Protestant  itself.  A  record  of  sums  deducted 
for  outage  from  the  payments  to  the  Protestant  was  as 
follows : 

1913. 

Jnly,    $1.10 

August 1.45 

September 1 .45 

October,   3.78 

November,  0.55 

December 2.80 

1914. 

January,   0.80 

February, > Xone 

.March 3.05 

April,    1.38 

May 2.38 

June,   ; None 

The  Vice-President  of  the  Harrisburg  Light  and  Power 
Company  testified  that  the  rates  charged  by  the  Protestant 
were  reasonable. 

Upon  this  state  of  facts,  the  Commission  is  unable  to 
find  that  the  approval  of  the  proposed  contract  is  "neces- 
sary or  proper  for  the  service"  of  the  public  or  is  likely  to 
be  of  permanent  benefit  to  the  people  of  Avoca.  This 
Borough  is  not  of  sufficient  size  to  sustain  two  systems  of 
supply  profitably.  On  the  one  side  is  a  well-established 
and   long   maintained   system   with   the   facilities  and   the 
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financial  ability  to  furnish  an  adequate  supply.  On  the 
other  is  a  recently  organized  partnership  with  no  plant, 
which  has  offered  to  supply  light,  heat  and  power  for  a 
less  sum,  but  so  Ear  as  the  testimony  sho^vs,  without  any 
of  the  means  which  would  enable  it  to  carry  out  its  con- 
tract. Any  failure  on  the  part  of  the  Protestant  to  fur- 
nish a  proper  supply  or  any  charge  of  unreasonable  rates, 
if  supported,  is  a  matter  which  can  be  corrected  by  the 
Commission  upon  its  presentation  to  them. 

It  is  argued  for  the  applicant  that  under  the  authority  of 
"Bly  vs.  Water  Company"  197  Pennsylvania  P.  80  and 
"Home  Electric  Company"  11  Pennsylvania  County  Court 
Reports  P.  179,  the  Scranton  Electric  Company  is  confined 
to  the  Borough,  Town,  City  or  District  described  in  its 
charter  and  has  no  legal  right  to  supply  light  in  Avoca, 
A  like  question  was  considered  and  appears  to  have  been 
decided  in  the  case  of  "Hay  vs.  Springfield  Water  Com- 
pany," 207  Pennsylvania  P.  38  where  it  was  held  that  a 
Water  Company  could  acquire  the  right  to  supply  a  district 
beyond  the  limits  of  its  own  charter,  by  purchase  from 
another  corporation  having  such  rights.  In  any  event,  the 
Commission  finds  the  Scranton  Electric  Company  in  the 
exercise  of  an  accepted  right  to  supply  the  Borough  of 
Avoca,  continued  without  objection  for  many  years, 
through  a  purchase  from  and  merger  with  the  Standard 
Electric  Light,  Heat  and  Power  Company,  which  merger 
was  authorized  and  permitted  by  the  properly  constituted 
authorities  of  the  State.  The  Commission  is  of  the  opinion 
that  it  is-  not  the  proper  tribunal  to  determine  the  legality 
and  legal  effect  of  such  merger. 

For  these  reasons  it  is  the  opinion  of  the  Commission, 
that  the  proposed  contract  ought  not  to  be  approved,  and 
that  its  application  ought  to  be  dismissed.  An  order  will 
accordingly  issue. 

ORDER 

This  case  being  at  issue  upon  petition  and  protest  filed, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-,wit,  January  21st,  1915,  it  is  ordered:  That  the 
application  in  this  proceeding  be,  and  the  same  hereby  is, 
dismissed. 
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In  be  petition  of-  Lehigh  Navigation  Electric  Com- 
pany    FOR    APPROVAL    OF    ORDIKANCE    CONTRACT    WITH 

Borough  of  Wind  Gap, 

Borough  J — Ordinance — Con  trad  j — Electric  Light  Companiei — 
Entry  upon  Streets  of  Borough j. 

The  Leblgh  Navigation  Electric  Compauy  petitioned  for  the  ap- 
proval ot  an  ordinance  of  the  Borough  of  Wind  Gap  granting  to 
it  tba  light  to  erect  high  tension  wires  across  Broad'way  Street 
in  «ald  Borough,  and  also  for  the  approval  of  the  construction  ot 
said  high  tension  wires  across  the  wires  and  facilities  of  the 
Pennsylvania  Utilities  Company.  The  protest  filed  by  the  Penn- 
sylvania Ucilltlee  Company  alleged  that  If  said  ordinance  were 
approved  hy  the  Commission,  the  petitioner  would  ha  able  to  fumish 
service  In  the  Borough  of  Wind  Gap,  etc.,  and  thus  compete  with 
the  protestant  which  ia  now  furnishing  adequate  service  at  reason- 
able ratee  in  said  Borough.  The  petitioner  raised  the  question  of 
the  Commission's  Jurisdiction  In  that  the  ordinance  is  a  mere  per- 
mit and  not  a  contract  and  not  -within  the  purview  of  Section 
11,  Article  III,  ot  The  PuhUc  Service  Company  Law. 

Helo:  First — That  the  ordinance  clearly  constitutes  a  contract 
between  'the  public  service  company  and  the  municipality  within 
the  meaning  ot  Section  11,  Article  III,  ot  the  Act  ot  July  26th,  1913. 

Second — That  the  streets  of  the  Borough  of  Wind  Gap  cannot 
lawfully  be  entered  upon  by  the  petitioner  tor  the  purpose  of 
furnishing  service  In  said  borough  without  the  further  consent  of 
the  municipality  to  such  entry  for  that  purpose,  and  that  this 
municipal  consent  must  -be  submitted  to  the  Commission  tor  ap- 
proval; that,  therefore,  the  question  ot  competition  with  the  Penn- 
sylvania Utilities  Company  Is  not  at  Issue,  the  approval  of  the 
ordinance  being  conditioned  upon  the  tact  that  the  Lehigh  Naviga- 
tion Electric  Company  will  cot  furnish  service  to  or  within  the 
Borough  of  Wind  Gap. 

Public  Service  Commission  N'o,  314.  Municipal  Con- 
tract Docket. 

Tome,  Commissioner,  January  22,  1915. 

The  Lehigh  Navigation  Electric  Company  has  filed  an 
application  for  the  approval  of  an. ordinance  of  the  Borough 
of  Wind  Gap  granting  it  the  right  to  erect  high  tension 
wires  over  and  across  Broadway  in  said  Borough.  Said 
crossing  also  involved  the  crossing  of  the  facilities  of  the 
Pennsylvania  Utilities  Company. 
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Notice  of  the  construction  of  this  latter  crossing  had 
previously  been  served  by  the  Lehigh  Navigation  Electric 
Company  upon  the  Pennsylvania  Utilities  Company, 
October  8,  1914,  under  this  Commission's  General  Order 
No.  11,  and  the  Pennsylvania  Utilities  Company  thereupon 
filed  a  protest  against  the  approval  of  the  construction  of 
the  crossing  in  which,  inter  alia,  the  said  protestant  set 
forth  the  fact  that  the  Lehigh  Navigation  Company  had 
not  submitted  for  the  approval  of  the  Commission  the 
ordinance  contract  between  it  and  the  Borough  of  Wind 
Gap,  dated  September  14,  1914,  under  which  the  municipal 
authority  to  construct  the  crossing  in  question  had  been 
obtained.  This  protest  of  the  Pennsylvania  Utilities  Com- 
pany having  been  filed,  the  above  mentioned  petitioned 
for  the  approval  of  the  aforesaid  ordinance  was  presented 
by  the  Lehigh  Navigation  Electric  Company  to  the  Com- 
mission, and  the  two  cases,  the  one  for  the  approval  of  the 
ordinance  contract  and  the  other  for  the  approval  of  the 
construction  of  the  contemplated  crossing  over  the  facili- 
ties of  the  Pennsylvania  Utilities  Company,  involving  as 
they  did,  closely  related  issues  for  the  Commission's  deter- 
mination were  heard  and  considered  together.  The  peti- 
tion for  the  approval  of  the  ordinance  contract  sets  forth 
that  the  Lehigh  Navigation  Electric  Company  is  an  electric 
light,  heat  and  power  company,  organized  December  23, 
1912,  by  the  consolidation  and  merger  of  thirty-eight  elec- 
tric companies,  including,  inter  alia,  the  Excelsior  Electric 
Company  of  Plainfield  Township,  incorporated  .^pril  4th, 
1911,  for  the  purpose  of  supplying  light,  heat  and  power 
by  means  of  electricity  to  the  public  in  Rlainfield  Town- 
ship; that  the  petitioner  has  contracted  to  furnish  electric 
light  and  power  to  new  shops  and  yard  facilities  of  the 
Lehigh  and  New  England  Railroad  Company  in  Plainfield 
Township;  has  acquired  the  necessary  rights  of  way 
thereto  for  its  transmission  lines,  which  are  in  process  of 
erection ;  and  that  to  complete  the  construction  of  said 
lines,  it  is  necessary  for  the  same  to  cross  over  Broadway 
Street,  in  Wind  Gap  Borough.  The  Petition  further  states 
that  consent  of  the  Borough  to  the  crossing  was  granted 
in  the  exercise  of  its  police  power,  and  it  is  believed  the 
ordinance  is  not  a  contract  or  agreement  with  a  munici- 
pahty  such  as  was  contemplated  by  Article  3,  Section  II, 
of  the  Public  Service  Company  Law.  The  Petitioner, 
therefore  asks  that  such  fact  be  determined  by  the  Com- 
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,  and  if  the  ordinance  be  considered  as  a  contract 
subject  to  the  provisions  of  said  Article  3,  Section  II,  that 
a  Certificate  of  Public  Convenience  be  issued. 

The  Pennsylvania  Utilities  Company  filed  a  protest 
against  the  approval  of  said  ordinance,  stating  that  the 
transmission  lines  proposed  to  be  erected  by  the  petitioner, 
are  for  the  purpose  of  providing  facilities  and  serving  the 
public  not  only  in  Plainfield  Township,  but  in  Wind  Gap 
Borough,  Pen  Argyl,  Stroudsburg  and  East  Stroiidsburg, 
communities  novi'  served  by  the  protesting  company  and 
other  utility  companies,  that  there  is  no  necessity  for 
competing  service  in  any  of  said  boroughs  and  no  benefit 
will  result  to  the  public  from  the  same,  that  the  petitioner 
has  a  demand  and  market  for  its  supply  of  current  in  the 
vicinity  of  its  main  power  plant  sufficient  to  exhaust  the 
amount  to  be  generated  at  said  plant;  that  it  is  not  neces- 
sary for  the  transmission  lines  of  the  petitioner  to  cross 
Broadway  to  reach  the  Lehigh  &  New  England  Railroad 
Company  shops;  that  the  ordinance,  the  approval  of  which 
is  petitioned  for,  in  effect  grants  permission  to  the  peti- 
tioners to  occupy  the  streets  and  highways  of  the  Borough, 
that  municipal  consent  is  required  therefor,  and  for  either 
or  both  of  which  a  Certificate  of  Public  Convenience  is 
necessary;  that  the  consent  given  by  the  municipal  authori- 
ties is  intentionally  broad  enough  to  permit  the  petitioning 
company  to  contend  that  it  is  authorized  thereby  to  do 
business  within  the  Borough  of  Wind  Gap,  and  that  it  may 
be  contended  that  the  Company  is  required,  upon  demand, 
to  serve  the  public  in  the  Borough. 

Wind  Gap  Borough  is  located  in  Northamption  County, 
has  a  width  along  the  north  county  line  of  2,000  feet,  ex- 
tends southerly  therefrom  about  8,800  feet  where  its  width 
is  7,500  feet,  and  is  bounded  on  its  east,  south  and  west 
sides  by  Plainfield  Township. 

The  rmite  of  the  Lehigh  and  New  England  Railroad 
Company  passes  through  Wind  Gap  Borough  from  west 
to  east  about  2,500  feet  south  of  the  northerly  borough 
line  and  crosses  at  grade  one  borough  street — Broadway, 
running  north  and  south — at  a  point  about  1,200  feet  east 
of  the  west  borough  line.  This  railroad  company  has 
leased  to  the  I^ehigh  Navigation  Electric  Company,  the 
petitioner,  the  right  to  erect  and  maintain  the  poles,  towers, 
and  wire  transmission  lines  of  the  electric  company  upon 
and  along  the  right  of  way  and  property  of  the  railroad 
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company  through  Wind  Gap  Borough  and  certain  por- 
tions of  Plainfield  Township.  The  Lehigh  Navigation 
Electric  Company  and  the  Lehigh  &  New  England  Rail- 
road Company  are  both  controHed  by  the  Lehigh  Coal  and 
Navigation  Company. 

The  ordinance  of  Wind  Gap  Borough  provides  that  no 
poles  or  towers  be  placed  upon  any  borough  street.  The 
poles  and  towers  will  be  erected  on  and  along  the  right  of 
way  secured  therefor  from  the  Lehigh  &  New  England 
Railroad  Company..  The  transmission  wires  will  cross 
Broadway  at  an  elevation  of  49  feet  above  the  surface 
thereof,  and  16  feet  above  the  highest  wires  now  erected 
along  said  street. 

The  Pennsylvania  Utilities  Company  is  at  present  and 
has  been  for  many  years,  furnishing  electric  service  to  the 
public  in  Wind  Gap  Borough,  which  has  a  population  of 
about  1,000;  and  the  testimony  was  uncontradicted  that 
the  service  was  adequate  and  sufficient,  that  there  was  no 
necessity  for  and  no  benefit  would  accrue  to  the  public  by 
another  company  being  authorized  to  furnish  service 
therein. 

The  petitioner,  claiming  that  the  ordinance  under  con- 
sideration is  a  grant  or  license  issued  under  the  police 
power  of  the  borough,  raises  a  question  as  to  its  being  a 
contract  or  agreement  between  a  public  service  company 
and  a  municipal  corporation  within  the  purview  of  Article 
3,  Section  2,  of  the  Act  of  July  26th,  1913.  The  ordinance 
is  an  action  of  the  Borough  authorities  specifically  in 
favor  of  the  petitioning  company,  and  contains  provisions 
that  the  company  file  its  written  acceptance  thereof  with 
the  borough  secretary,  file  an  indemnity  bond  to  protect 
the  borough  against  any  and  all  claims  for  damages,  reim- 
burse the  borough  for  expenditures  made  in  connection 
with  the  preparati6n  and  passage  of  the  ordinances,  and 
lastly,  pay  the  borough  one  hundred  and  twenty-five  dol- 
lars per  annum.  The  ordinance  has  been  accepted  and  the 
payments  therein  called  for  have  been  made  by  the  com- 
pany and  it  clearly  constitutes  a  contract  or  agreement  be- 
tween a  public  service  company  and  a  municipal  corpora- 
tion within  the  meaning  of  Article  3,  Section  II,  of  the  said 
Act  of  Assembly. 

The  petitioning  company  under  its  charter  is  authorized 
to  supply  electric  light  and  power  to  the  public  in  Plain- 
field  Township  and  to  persons,  partnerships  and  corpora- 
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tions  residing  therein  or  adjacent  thereto  and  for  that  pur- 
pose to  erect  and  maintain  the  apparatus  necessary  there- 
for, with  the  right  to  enter  upon  any  public  street  or  high- 
way, provided  that  it  shall  not  enter  upon  the  streets  of 
any  borough  until  the  consent  of  the  borough  council  to 
such  entry  shall  first  have  been  obtained.  Counsel  for  the 
petitioner  maintains  that  the  Borough  of  Wind  Gap  is 
adjacent  to  Plainfield  Township,  and  that  while  it  has  not 
contracted  so  to  do,  it  has  the  right  under  its  charter  to 
supply  electricity  to  consumers  in  the  borough  within  a 
reasonable  area  therein  adjacent  to  the  township. 

The  petitioner  states  it  is  not  its  intention  to  furnish  ser- 
vice within  the  borough  and  it  requested  "that  any  Certifi- 
cate that  may  be  granted  by  the  Commission  shall  dis- 
tinctly provide  that  we  shall  not  serve  the  Borough  of 
Wind  Gap  either  as  a  borough  or  the  people  in  it." 

Counsel  for  the  protestant  contends  that  the  petitioner 
having  once  secured  the  consent  of  the  borough  to  an  en- 
try upon  the  streets,  needs  no  further  consent  from  the 
Borough  to  establish  its  plant  in  the  borough,  and  that  if 
it  has  any  corporate  right  therein,  it  is  then  lawfully  estab- 
lished in  the  Borough  and  can  be  compelled  by  any  in- 
dividual within  the  Borough  to  supply  service;  and  that 
the  Commission  has  no  authority  to  grant  it  the  right  to 
enter  and  at  the  same  time  deny  the  public  the  right  to 
secure  services  if  lawfully  there.  It  is  not  believed  that 
the  facilities,  property  or  business  of  the  protestant  in 
Wind  Gap  Borough  should  be  in  any  manner  interfered 
with  by  the  petitioner,  and  the  streets  of  the  Borough  of 
Wind  Gap  cannot  lawfully  be  entered  upon  by  the  peti- 
tioner for  the  purpose  of  furnishing  service  in  said  borough 
without  further  consent  of  the  Borough  councils  to  such 
entry  for  that  purpose  and  following  said  municipal  con- 
sent, the  approval  thereof  by  this  Commission. 

The  ordinance  grants  the  petitioner  a  permit  or  license 
to  erect  its  wires  over  and  across  Broadway  at  a  particular 
and  specific  point.  The  petitioner  has  secured  a  right  of 
way  on  which  to  erect  its  poles,  towers  and  wires  through 
Plainfield  Township  and  Wind  Gap  Borough  and  has  un- 
doubtedly the  right  and  authority  to  erect  its  facilities  on 
such  right  of  way  in  the  borough  up  to  each  side  line  of 
Broadway  Street,  and  having  the  consent  of  the  borough 
to  erect  the  wire  crossing  over  said  street  and  the  character 
of  the  crossing  of  the  facilities  of  the  Pennsylvania  Utilities 
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Company  being;  proper  for  the  safety  and  convenience  of 
the  public,  the  Commission  is  of  the  opinion  that  the  said 
ordinance  No.  14  of  the  Borough  of  Wind  Gap  dated  Sep- 
tember 14th,  1914,  should  be  approved  and  the  crossing  as 
specified  in  the  notice  served  by  the  Lehigh  Navigation 
Electric  Company  upon  the  Pennsylvania  Utilities  Com- 
pany, October  8th,  1914,  pursuant  to  General  Order  No. 
II,  should  be  approved  and  that  certificates  of  Public  Con- 
venience should  be  issued  accordingly,  it  being  expressly 
understood,  however,  that  the  Commission  by  the  issuing 
of  said  Certificates,  or  either  of  them,  expresses  no  ap- 
proval of  the  use  or  occupation  of,  or  entry  upon,  any  of 
the  streets  of  the  said  Borough  of  Wind  Gap  by  said  Le- 
high Navigation  Electric  Company  for  the  purpose  of 
furnishing  service  to  or  within  the  said  borough,  and  an 
order  will  be  so  entered. 


This  case  being  at  issue  upon  petition  and  protest  filed, 
and  having  been  duly  heard  and  submitted  by  the  parties 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  at  the  same  time  the  notice  and  pro- 
test in  the  case  of  the  crossing  of  the  facilities  of  the  Penn- 
sylvania Utilities  Company  by  the  facilities  of  the  Lehigh 
Navigation  Electric  Company  in  the  Borough  of  Wind 
Gap  having  been  heard,  and  submitted  by  the  parties,  and 
the  Commission  having  on  the  date  hereof  made  and  filed 
of  record  a  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof: 

Now,  to-wit,  January  22nd,  1915,  it  is  ordered:  That  a 
Certificate  of  Public  Convenience,  the  Commission's  ap- 
proval of  Ordinance  No.  74  of  the  Borough  of  Wind  Gap, 
dated  September  14th,  19"14,  granting  to  the  Lehigh  Naviga- 
tion Electric  Company  the  right  to  erect  high  tension  wires 
over  and  across  Broadway  Street  in  said  Borough ;  and 
also  that  a  Certificate  of  Public  Convenience  be  issued, 
evidencing  the  Commission's  approval  of  the-  construction 
of  the  facilities  of  the  Lehigh  Navigation  Electric  Com- 
pany across  the  facilities  of  the  Pennsylvania  Utilities 
Company,  in  accordance  with  the  notice  served  upon  said 
Pennsylvania  Utilities  Company  on  October  8th,  1914; 
both  Certificates  of  Public  Convenience  to  be  subject  to  the 
condition  that  no  approval  of  the  use,  occupation  or  entry 
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upon  any  of  the  streets  in  the  said  Borough  of  Wind  Gap 
by  the  Lehigh  Navigation  Electric  Company  is  granted 
for  the  purpose  of  furnishing  service  to  or  within  said 
Borough. 


The  West  Virginia  Pulp  &  Paper  Company,  et  al.,  vs. 
Pennsylvania  Railro.\d  Company,  et  al. 

Railroads — JRatei . 

The  West  Virginia  Pulp  aurt  Paper  Company  and  other  companies 
engaged  In  the  manutacture  of  paper  complained  tbat  tlie  reepon-. 
dent  railroad  companlea  had  recently  published  and  filed  local 
and  Joint  larilts  on  pulp  wood  which  increased  the  car-load  rate 
to  the  extent  of  ten  eenta  per  net  ton,  and  that  the  Increased 
rates  were  excessive,  discriminatory,  unjust  and  unreaaonahle. 

The  evidence  dlsfloaed  that  prior  to  the  year  1903.  pulp  wood 
was  included  In  Class  D  in  the  tarifFs  at  the  respondent  companiee, 
and  that  In  that  year  the  rate  upon  pulp  wood  was  fixed  at  ten 
cents  a  ton  below  the  rate  of  Class  D;  that  in  accordance  with  a 
suggestion  of  the  Inter-acate  Commerce  Commission,  the  respondent 
companies  have  recently  advanced  the  rate  on  pulp  wood  by  re- 
storing it  to  the  class  from  which  it  had  been  removed  In  1903; 
that  the  recently  established  lates  ou  pulp  wood  are  less  than  those 
upon  match-wood  and  other  commodities  of  lumiber  somewhat 
elmilar  in  character,  and  that  the  net  revenues  of  the  respondent 
had  largely  decreased  wtthin  the  last  three  years. 

Held;  That  the  burden  of  proving  the  reasonableness  of  an  In- 
crease of  rates  rests  upon  the  carrier,  and  that  the  question  of 
whether  or  not,  In  any  particular  case,  such  proof  has  been  ad- 
duced, Is  left  in  large  measure  to  the  Judgment  of  the  Commission; 
bIbo  that,  under  the  testimony  produced  in  this  oaee,  the  Com- 
mission is  of  the  opinion  that  the  advance  of  rates  upon  pulp  wood 
is  just  and  reasonable. 

Public  Service  Commission  No.  300.     Complaint  Docket. 

Pennypack^r,  Commissioner,  May  20,   1915. 

The  complaint  sets  forth  that  the  Complainants  are  cor- 
porations engaged  in  the  manufacture  of  book  and  other 
commercial  paper,  having  mills  at  Tyrone,  Williamsburg, 
Lock  Haven,  Roaring  Spring,  York  Haven  and  Johnson- 
burg,  Pennsylvania;  that  they  use  a  large  amount  of  pulp 
wood,  of  which  approximately,  one  hundred  and  fifty  thou- 
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sand  tons  per  annum  are  shipped  to  these  mills  from 
various  places  within  the  State  of  Pennsylvania;  that  the 
transportation  of  pulp  wood  is  a  desirable  business  for  the 
railroads,  since  it  can  be  handled  at  a  low  cost,  does  not 
require  an  expedited  movement,  and  can  be  handled  in 
many  different  types  of  cars;  that  the  rates  charged  for  the 
transportation  of  pulp  wood  heretofore  were  '"unjust  and 
unreasonable;  that  the  railroads,  Respondents  have  recently 
published  and  filed  local  and  joint  freight  tariffs  on  pulp 
wood  in  car-loads,  which  increase  the  carload  rate  to  the 
extent  of  ten  cents  per  net  ton;"  that  the  effect  will  be  to 
increase  the  rate  which  they  pay  on  shipments  of  pulp 
wood  from  points  in  Pennsylvania  to  their  mills  "from  ten 
to  eighteen  per  cent;"  and  that  these  increased  rates  are 
"excessive,  discriminatory,  unreasonable  and  unjust." 

The  petition  then  asks  that  the  Respondents  be  com- 
manded to  "cease  and  desist  from  charging  such  unjust, 
unreasonable  and  discriminatory  rates"  and  for  reparation. 

The  answer  of  the  Respondents  admits  that  the  trans- 
portation of  pulp  wood  does  not  require  an  expedited  move- 
ment, that  it  «an  be  handled  in  different  types  of  cars,  and 
that  it.is  a  desirable  traffic,  but  denies  that  it  yields  a  large 
revenue  or  can  be  handled  at  a  low  cost,  and  denies  that 
the  rates  "are  excessive,  discriminatory,  unreasonable,  un- 
just or  otherwise  in  violation  of  law." 

From  the  testimony  taken  at  the  hearings,  the  following 
facts  are  found: — 

Pulp  wood  is  a  low  grade  commodity  procured  from 
lumber  operations,  .'\fter  the  lumbermen  have  removed 
the  saw  logs,  veneer  logs  and  prop  timber,  the  residium  is 
sawed  into  sticks  from  four  to  five  feet  in  length  for  pulp 
wood.  If  not  so  used,  it  would  probably  be  left  to  rot  ir 
the  woods.  It  includes  all  kinds  of  timber  except  oak,  ash, 
hickory  and  chestnut.  The  sticks  are  two  inches  in  diame- 
ter and  as  much  larger  as  they  can  be  secured.  It  may 
be  described  as  the  refuse  of  the  timber.  Box,  stock,  regu- 
lar and  gondola  cars  are  used  in  its  transportation.  It  does 
not  have  to  be  protected  from  the  weather.  During  the 
year  ending  September  30th,  1913,  the  Complainants  re- 
ceived fifty-nine  hundred  and  sixty-six  cars,  containing  one 
hundred  and  forty-one  thousand  and  sixty-one  tons  of 
pulp  wood,  upon  which  they  paid  freight  amounting  to 
$111,836.00.  About  two-thirds  of  this  amount  was  intra- 
state traffic.  The  freight  charges  represent  41.5  per  cent, 
of  the  cost  of  pulp  wood  at  the  shipping  point. 
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The  rates  against  which  the  complaint  is  made  increase 
the  percentage  at  Tyrone,  13;  Williamsburg,  13;  Roaring 
Spring,  13.5;  York  Haven,  7.4;  Lock  Haven,  3.S  and  John- 
sonburg,  11,7  per  cent. 

Upon  the  real  question  which  is  raised  between  the 
parties  upon  this  complaint  and  answer,  that  is,  as  to 
whether  or  not  the  increase  of  ten  cents  a  ton  upon  the 
transportation  of  pulp  wood  by  the  Respondents  to  the 
plants  of  the  Complainants  is  excessive,  unreasonable,  dis- 
criminatory or  unjust,  the  evidence  is  rather  meagre.  It 
appears  that  the  rates  charged  by  the  Pennsylvania  Rail- 
road for  the  transportation  of  pulp  wood  are  nowhere  in 
the  State  less  than  the  charges  to  the  Complainants. 

Under  Section  IV  of  Article  V  of  the  Act  of  July  26th, 
1913,  it  is  provided  that  "at  any  such  hearing  involving 
any  proposed  increase  in  any  rate,  the  burden  of  proof  to 
show  that  such  increased  rate  is  just  and  reasonable  shall 
be  upon  the  Public  Service  Company." 

The  Respondents  made  no  attempt  to  prove  what'  was 
the  cost  of  the  transportation  of  pulp  wood,  or  what  was 
the  resulting  compensation  to  them  for  such  transportation. 
In  a  general  way  the  General  Freight  Agent  of  the  Penn- 
sylvania Railroad  Company  testified  that  the  rates  upon 
pulp  wood  were  inherently  low,  and  in  comparison  with 
other  rates  had  not  been  remunerative.  It  is  manifest 
that  to  ascertain  the  cost  of  the  transportation  of  any 
special  commodity  with  exactness  would  require  an  in- 
vestigation of  what  would  be  a  reasonable  return  upon 
the  entire  capitalization  of  the  corporation  and  a  valuation 
of  its  entire  property.  Such  a  process,  the  witness  testi- 
fied, would  be  neither  feasible  nor  desirable.  It  inust  be 
conceded  that  such  an  ascertainment  would  be  attended 
with  extreme  difficulty  and  great  expense.  The  evidence 
disclosed  that  prior  to  the  year  1903,  commodities  were 
divided  into  four  lettered  classes,  A,  B,  C,  and  D.  The 
lowest  class  was  D,  which  included  in  it,  pulp  wood,  shav- 
ings, shingles,  rough  stone,  timber,  granite  and  certain 
other  commodities.  Pulp  wood  had  been  in  this  class  for 
fifteen  or  twenty  years.  For  some  reason  which  does  not 
clearly  appear,  in  that  year  the  rates  upon  pulp  wood  were 
fixed  at  ten  cents  a  ton  below  those  of  Class  D,  and  it 
thereafter,  until  the  recent  changes,  stood  as  a  commodity 
in  a  class  by  itself. 
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Prior  to  the  increase  of  rates  upon  pulp  wood  of  which 
complaint  is  made,  the  Interstate  Commerce  Commission 
made  this  suggestion: 

"We  suggest  that  all  the  railroads  in  official 
classification  territory  examine  carefully  their 
freight  rates,  rules  and  regulations  with  a  view  to 
increasing  rates  that  are  found  to  be  clearly  un- 
remunerative,  and  modifying  burdensome  rules  and 
regulations,  relating  to  minimum  weights  and 
similar  matters  where  this  may  be  justly  done," 

Following  this  suggestion  the  Respondent  advanced  a 
number  of  rates  including  those  upon  pulp  wood,  the  sub- 
stantial effect  of  which  was  to  restore  pulp  wood  to  the 
class  from  which  it  had  been  removed  in  1903. 

A  comparison  of  rates  shows  that  the  rates  so  established 
upon  pulp  wood  are  less  than  those  upon  match  wood,  pin 
wood  and  handle  wood,  commodities  of  lumber  somewhat 
similar  in  character.  Only  one  similar  commodity,  extract 
wood,  has  lower  rates  than  pulp  wood.  This  is  a  wood 
used  for  making  wood  extract  and  has  slightly  lower 
rates,  but  there  is  only  one  plant  so  engaged  on  the  lines 
of  the  Respondents. 

A  table  filed  by  the  Pennsylvania  Railroad  Company 
shows  that  the  net  corporate  income  of  that  corporation 
had  fallen  from  $40,481,748.00  in  1912  and  $42,042,736.00  in 
1913  to  $37,796,199.00  in  1914.  These  constitute  the  main 
facts  upon  which  the  Respondents  relied  10  justify  the  in- 
crease of  rates. 

The  manager  of  the  wood  and  traffic  department  of  one 
of  the  Complainants,  when  asked  why  he  thought  the  in- 
creased rates  too  high,  replied  i 

"On  account  of  the  class  of  equipment,  the  nature  of  the 
commodity  and  the  desirability  to  haul  it,  handle  it  by  the 
carriers ;  and  furthermore  on  account  of  our  business  more 
than  anything  else." 

Q.     "It  would  cut  down  your  profits,  would  it?" 

A.     "It  would  cut  down  our  profits;  yes  sir." 

There  was  evidence  that  the  rates  on  pulp  wood  im- 
posed by  the  Pennsylvania  Railroad  Company  in  this  State 
were  higher  than  those  of  any  other  railroad  or  of  any 
Commission  without  the  State,  and  that  one  dollar  will  in 
Wisconsin,  carry  a  ton  of  pulp  wood  two  hundred  and 
fifty-nine  mites,  on  the  Baltimore  and  Ohio  Railroad,  two 
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^  hundred  miles,  on  the  Delaware  and  Hudson  Railroad, 
two  hundred  miles,  on  the  Chesapeake  and  Ohio  and  Nor- 
folk and  Western  Railroads,  one -hundred  and  fifty-five 
miles,  on  the  Boston  and  Maine  Railroad,  one  hundred 
and  thirty  miles,  on  the  Buffalo,  Rochester  and  Pitts- 
burgh Railroad,  ninety  miles,  while  on  the  Pennsylvania 
Railroad,  in  this  State,  the  same  sum  will  only  carry  a  ton 
of  pulp  wood  from  sixty-five  to  seventy-five  miles. 

These  constitute  practically  all  of  the  relevant  facts  to 
be  elicited  from  the  evidence  presented  in  the  case,  and 
upon  the  consideration  of  them  a  determination  of  the 
question  submitted  to  the  Commission  will  have  to  be 
reached. 

While  under  the  statute  the  burden  of  proving  the  rea- 
sonableness of  the  increase  of  rates  rests  upon  the  carrier, 
there  is  no  statutory  determination  of  what  shall  be  the 
character  of  such  proof. 

As  to  whether  or  not  in  any  particular  case  such  proof 
has  been  adduced,  has  been  left  in  large  measure  to  the 
judgment  of  the  Commission.  It  is  sufficient  if  the  evidence 
produced  satisfies  the  minds  of  the  Commission,  acting 
fairly  and  endeavoring  to  reach  a  correct  conclusion,  that 
the  rates  as  they  are  increased  are  reasonable  and  just. 

It  is  not  the  purpose  of  the  Commission  to  attempt  to 
designate  specifically  by  any  defined  lines  what  is  the  kind 
of  proof  required  by  the  language  of  the  statute,  and  per- 
haps it  would  be  impossible  to  give  any  accurate  and  exact 
definition.  For  the  present  it  is  enough  to  say  that  it 
must  be  such  proof  as  will  convince  the  judgment  of  rea- 
sonable and  sensible  men,  that  the  rates  should  be  in- 
creased to  the  extent  set  forth  in  the  proposed  tariff. 

One  of  the  evils  which  the  Act  of  July  26th,  1913,  and 
the  legislation  of  other  states  and  the  United  States  upon 
the  same  subject  was  intended  to  correct,  is  that  of  dis- 
crimination in  rates.  It  had  grown  to  be  a  custom  of 
carriers  to  give  in  various  ways  special  advantages  to 
favored  individuals  and  industries,  which  enabled  them  to 
succeed,  while  others  struggled  and  failed. 

It  is  one  of  the  purposes  of  the  Act  that  this  condition 
shall  no  longer  exist.  Under  the  present  system  of  regula- 
tion, the  effort  is  being  made  to  overcome  the  irregulari- 
ties which  have  arisen  and  in  ,some  instances,  have  long 
continued.  This  was  no  doubt  the  purpose  of  the  sug- 
gestion made  by  the  Interstate  Commerce  Commission 
which  has  been  heretofore  herein  cited. 
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It  is  plain  that  if  such  equalization  of  rates  is  to  be  ac- 
ootnplished,  those  industries  which  have  been  heretofore 
favored  must  surrender  the  advantages  over  other  in- 
dustries, which  have  been  accorded  to  them  by  the  carriers. 
In  the  present  case  down  to  the  year  1903,  pulp  wood  was 
placed  in  the  lowest  class  in  the  classification  of  rates.  In 
that  year,  for  some  reason  which  may  have  been  no  more 
than  the  desire  of  the  carriers  to  encourage  a  struggling 
industry,  with  the  hope  that  in  the  future  it  might  become 
a  profitable  feeder  to  the  lines  of  railroad,  pulp  wood  was 
given  an  advantage  of  ten  cents  a  ton  over  other  com- 
modities of  the  same  class. 

Under  the  present  different  system  and  in  an  effort  to 
meet  the  suggestion  of  the  Interstate  Commerce  Commis- 
sion, it  has  now  been  returned  to  the  former  classification. 
It  appears  from  the  testimony  that  the  rates  upon  pulp 
wood  as  they  have  been  increased  are  not  greater  than 
those  upon  similar  commodities,  with  the  exception  of  one 
commodity  of  minor  importance. 

It  further  appears  from  an  examination  of  the  general 
financial  conditions  of  the  Respondents  that  they  are  pass- 
ing through  a  period  of  decreased  net  revenue.  The  Com- 
plainants do  not  contend  that  their  business  will  be  vitally 
or  even  seriously  affected  by  the  increase,  but  they  rest 
mainly  upon  the  comparison  of  the  rates  with  those  upon 
pulp  wood  in  other  jurisdictions. 

The  fact  that  lesser  rates  exist  elsewhere  throws  some 
light  upon  the  problem,  but  a  determination  based  upon 
this  fact  ought  to  be  given  with  great  caution. 

In  the  absence  of  testimony  showing  a  similarity  of 
conditions,  a  length  of  time  sufficient  to  test  the  effect  of 
such  rates,  the  compensation  produced  by  them  as  com- 
pared with  the  outlay,  and  other  important  facts,  it  would 
be  unsafe  to  rest  a  decision  upon  such  comparison. 

In  the  case  of  Montana  vs.  Denver  and  Rio  Grande  Rail- 
road Company,  27  I.  C.  C.  522,  the  Interstate  Commerce 
Commission  said: 

"But  these  comparisons  are  not  accompanied 
by  evidence  as  to  whether  transportation,  con- 
ditions are  similar  or  otherwise.  In  the  absence 
of  such  evidence  they  furnish  little  or  no  aid  in 
the  solution  of  the  question  before  us." 


^yGoo'^lc 


jiB  DAUPHIN  COUNTY  REPORTS  Vol.  i8 

Borough  of  Mount  Union  vs.  Mount  Union  Water  Companr- 

It  is  the  opinion  of  this  Commission  after  a  careful  con- 
sideration of  all  the  facts,  that  the  Respondents  have  given 
such  evidence  as  satisfies  the  Commission  that  the  advance 
of  the  rates  upon  pulp  wood  is  just  and  reasonable.  The 
complaint  will  therefore,  be  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  virhich  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  May  20th,  it  is  ordered:  That  the  prayer 
of  the  Complainant  be,  and  the  same  hereby  is  refused, 
and  the  complaint  dismissed. 


Borough  of  Mount  Union,  et  al., .vs.  Mount  Union 
Water  Company. 

Water  Companies — Rafes— Contracts  for  Indeterminate  Period. 

CotnplBlDt  was  made  to  the  Commission  that  the  Mount  Union 
Water  Companj'  had  filed  and  published  a  tariff  by  which  Its  rates 
were  Increased  In  violation  ol  ttie  terms  of  the  ordinance  under 
which  the  respondent  was  operating  a  water  plant  In  tbe  munici- 
pality oC  Mount  Union,  and  that  the  aaid  rates  were  unreasonable 
and  excessive,  and  the  service  Insufficient  and  Inadequate. 

From  the  testlmonr  It  appeared  tbat  the  ordinance  at  the 
borough  authorizing  the  construction  of  the  water  system  contained, 
among  other  thinga,  a  provision  fixing  the  annual  rates  to  be 
charged  private  conBumers,  and  that  the  rates  chatted  under  the 
schedule  complained  against  were  not  thus  provided  by  the  eald 
ordinance. 

Held:  That  the  contract  between  the  borough  and  tbe  water 
company  was  for  an  Indeterminate  and  uncertain  length  of  time, 
and  that  the  company  was  not  bound  to  maintain  the  rates  therein 
provided   tor. 

Prom  the  testimony  produced  by  both  the  complainants  and  the 
respondents.  It  appeared  that  the  net  returns  from  ihe  operation 
of  the  plant  of  the  respondent,  nnder  the  new  rates  published  \>j 
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It,  was  less  than  liie  legal  rate  of  interest  established  In  this  State 
and  the  GommlMion,  therefore,  held  that  tbe  rates  under  the 
new  scbAduJe  were  not  unreasonable  and  excessive. 

The  testimony  produced  and  iuvestigatlons  made  showed  that 
the  quantl^  of  water  supplied  by  the  respondent  was  adequate  and 
sofflclent  for  domestic  oonsumption,  hut  It  was  not  clear  tbat  tbe 
pressure  was  satisfactory  for  fire  protection.  It  ilso  appeared 
that  a  portfon  of  the  source  of  supply  was  not  sufficiently  pro- 
tected against  pollution  and  contamination  from  surface  dralikage, 
and  an  order  was  issued  directing  the  respondent  to  take  steps  to 
remedy  this  situation,  and  report  tbe  results  to  the  Commission. 

Public  Service  Commission  No.  271.     Complaint  Docket, 

Brecht,  Commissioner,  March  20,  1915. 

In  its  original  foim  and  as  subsequently  amended,  the 
complaint  of  the  Borough  of  Mount  Union  against  the 
Mount  Union  Water  Company,  sets  forth  that  in  a  schedule 
of  rates  issued  July  1,  1914,  effective  August  15,  1914,  the 
respondent  company  increased  its  rates ;  that  the  proposed 
rates  are  in  violation  of  the  terms  of  the  ordinance  under 
which  respondent  is  permitted  to  operate  a  water  plant 
in  the  municipality  of  Mount  Union;  that  the  rates  under 
the  new  schedule  are  unreasonable  and  excessive ;  that  the 
"water  supply  furnished  •  •  •  •  is  insufficient  in 
amount  and  deficient  in  quality;"  and  that  the  supply  of 
water  furnished  by  respondent  to  the  Borough  of  Mount 
Union  is  not  "adequate  in  pressure  or  amount  for  the  pro- 
tection of  said  Borough  from  fires." 

It  appears  from  the  record  that  on  July  27,  1900,  a  fran- 
chise was  granted  to  Edgar  B.  Kay,  his  associates  or  as- 
signs, to  construct  and  operate  a  plant  to  supply  water  to 
the  inhabitants  of  Mount  Union.  The  respondent  in  this 
proceeding,  the  Mount  Union  Water  Company  is  the  suc- 
cessor under  the  above  ordinance  to  Edgar  B.  Kay,  his 
associates  or  assigns.  The  ordinance  among  other  things 
specified  that  at  the  end  of  ten  years  after  the  water  is 
installed,  the  Borough  authorities  shall  be  empowered  to 
purchase  the  water  works,  if  satisfactory  terms  can  be 
agreed  upon,  and  in  case  the  purchase  is  not  then  made, 
the  right  to  buy  shall  inure  to  the  said  Borough  every  five 
years  thereafter ;  that  the  annual  rates  to  private  con- 
sumers shall  not  exceed  the  schedule  of  rates  which  are 
set  forth  in  detail  in  Section  16  of  the  said  ordinance;  and 
that  the   water  pressure  is  "to   be   sufficient   to  throw   a 
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Stream  90  feet  high  at  the  crossing  of  Jefferson  and  Mar- 
ket Streets,  when  tested  through  a  two  and  one-half  inch 
hose,  fifty  feet  long,  attached  to  a  hydrant  and  having 
fitted  to  it  a  one  inch  nozzle." 

In  the  answer  of  the  respondent  it  is  averred  that  the 
rates  fixed  in  its  schedule  of  July  1,  1914,  are  not  unreason- 
able and  excessive ;  that  the  value  of  "the  plant  and  prop- 
erty of  all  sorts  of  the  Mount  Union  Water  Company  is 
$140,000  and  that  at  the  rates  fixed  by  schedule  of  July  1, 
1914,  the  gross  annual  income  will  be  $11,000,  •  •  •  • 
that  the  annual  cost  of  operation,"  including  State  tax,  an- 
nual depreciation  of  1^%  on  the  value  of  the  property, 
amounts  to  $5,610,  "leaving  a  net  return  upon  the  value  of 
the  plant  fixed  at  $140,000  of  $4,390,  or  3.14%  upon  the  in- 
vestment ;"  that  tlie  franchise  which  the  Borough  had 
granted  to  Edgar  B.  Kay  and  his  assigns  was  not  limited 
to  ten  years  or  any  other  definite  period  of  time,  but  was 
"indeterminate  and  uncertain"  as  to  the  length  of  time  the 
contractual  relations  of  the  parties  would  remain  in  eflfect; 
that  the  respondent  "is  under  no  legal  liability  under  the 
franchise  contained  in  the  ordinance  of  the  27th  of  July, 
1900,  to  maintain  the  schedule  of  rates  fixed  therein,  pro- 
vided such  rates  do  not  furnish  an  adequate  return  to  the 
company  based  upon  the  value  of  its  plant,  for  the  reason 
that  the  contract  as  to  the  said  rates  •  •  •  •  is  un- 
limited as  to  time,  and  is  co-extensive  with  the  grant, 
•  "  •  *,"  that  the  water  furnished  to  the  Borough  of 
Mount  Union  is  "sufficient  in  quantity  and  reasonably 
pure  in  quality,"  and  that  the  pressure  of  water  for  "fire 
protection  is  fully  sufficient  and  adequate." 

There  are  four  questions  raised  in  this  issue:  (1)  Is 
the  advance  made  in  the  rates  of  the  schedule  of  July  1, 
1914,  effective  August  15,  1914,  a  violation  of  the  ordinance 
of  July  27,  1900?  (2)  Are  the  rates  of  the  aforesaid  sched- 
ule unreasonable  and  excessive?  (3)  Is  the  *  supply  of 
water  furnished  to  the  Borough  of  Mount  Union  insuffi- 
cient in  quantity  and  inferior  in  quality?  (4)  Is  the 
water  pressure  not  adequate  and  sufficient  to  afjord  pr<^er 
fire  protection  to  the  said  Borough? 

(1)  Was  it  a  violation  of  the  ordinance  to  increase  the 
rates?  It  is  admitted  by  Counsel  of  complainant  that  if 
the  contract  ordinance  of  July  27,  1900,  is  perpetual,  then 
under  the  ruling  of  the  Supreme  Court  in  Bellevue  Borough, 
vs.  Ohio  Valley  Water  Company,  245  Pa,  114,  the  schedule 
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of  rates  prescribed  in  the  ordinance  is  not  binding  upon 
the  Water  Company  and  may  be  increased.  The  fran- 
chise ordinance  which  was  passed  by  the  Borough  of  Belle- 
vue  and  the  ordinance  now  under  consideration  passed  by 
the  Borough  of  Mount  Union  use  substantially  the  same 
language  and  specify  the  same  terms  and  conditions  when 
dealing  with  the  question  of  rates.  Both  ordinances  pro- 
vide for  the  purchase  of  the  plants  by  the  respective 
boroughs  after  a  certain  specified  time,  or  thereafter  at 
the  end  of  any  five  year  period  in  precisely  a  similar  way 
and  manner. 

In  its  opinion  in  the  Bellevue  Borough  case  in  245  Pa., 
the  Supreme  Court  at  page  117,  in  referring  to  Turtle 
Creek  Borough  vs.  Pennsylvania  Water  Company,  243  Pa. 
page  415,  says: 

"We  did  decide  in  that  case  that  a  contract  of 
this  kind,  unlimited  by  its  terms,  and  hence  inde- 
terminate as  to  time,  could   not   be  enforced   in- 
definitely, and  must  give  way  to  the  general  policy 
of  the  law  under  which  the  legislature  created  a 
special  tribunal  to  pass  upon  and  determine  ques- 
tions   relating    to    the    reasonableness    of    rateS 
charged     by     public     service     corporations.     The 
learned  court  below  in  the  present  case  very  prop- 
erly followed  the  decision  in  that  case  and  held 
that  the   Borough  of   Bellevue  could  not  enforce 
through  the  courts  a  compliance  with  the  rates 
thus  established." 
The  same  construction  as  to  rates  must  apply  to  the  con- 
tract  franchise   involved   in   the   present   proceeding,   and 
therefore,  the  increase  of  rates  by  respondent  cannot  be 
regarded  as  a  violation  of  the  terms  and  conditions  of  the 
ordinance  under  which  the  Water  Company  is  operating. 

(2)  Are  the  new  rates  unreasonable  and  excessive?  The 
complainant  and  respondent  both  offered  expert  testimony 
on  the  physical  valuation  of  the  Water  Company's  plant. 
Mr.  Zentmyer,  expert  engineer  for  complainant,  testified 
that  he  would  fix  the  value  of  the  plant  of  the  Mount  Union 
Water  Company  for  rate  making  purposes  at  $93,044.14. 
This  estimate  does  not  allow  anything  for  depreciation, 
but  includes  the  sum  of  $5,000  for  interest  during  course 
of  construction,  and  going  value. 

Mr.  Dillman,  another  expert  witness  for  complainant, 
testified  that  he  had  made  a  careful  inventory  of  the  plant 
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and  after  applying  unit  prices,  this  witness  fixed  the  re- 
productive value  of  the  property  at  $92,000.  This  estimate 
however,  does  not  include  anything  for  going  value  or  in- 
terest during  course  of  construction. 

The  experts  called  on  behalf  of  the  respondent  fixed  the 
valuation  of  the  plant,  both  by  the  reproductive  and  the 
historical  method,  at  approximately  $150,000.  These  cal- 
culations include  items  for  interest  during  the  course  of 
construction,  depreciation  of  plant,  and  going  value.  Under 
the  historical  or  original  cost  theory  the  going  value  of  the 
plant  was  fixed  at  about  $45,000,  The  special  values  under 
the  reproductive  theory  were  placed  in  round  numbers  at 
$25,000.  The  value  of  the  property  for  rate  making  pur- 
poses was  put  at  $150,000.  It  is  held  to  be  proper  by 
courts  and  public  utility  commissions  in  determining  the 
value  of  water  plants  for  rate  making  purposes  to  allow 
a  certain  percentage  for  depreciation,  interest  during  the 
period  of  construction,  and  a  certain  amount  for  the  cost 
of  establishing  the  business. 

The  gross  receipts  of  the  Water  Company  according  to 
the  testimony  of  two  witnesses  of  complainant  who  made 
a  careful  canvass  of  the  water  consumers  in  Mount  Union, 
amount  to  $11,972.62  per  annum.  Of  that  amount  it  is 
set  forth  that  the  sum  of  $9,702.62  is  derived  from  domestic 
consumption.  Under  the  rules  of  the  company  10%  of 
that  amount  or  $970.26  must  be  deducted  for  cash  payment 
of  bills.  The  actual  gross  receipts  of  the  company  for 
the  year  therefore  according  to  the  figures  of  complainant 
amount  to  $11,002.36.  The  gross  annual  income  as  shown 
by  the  reports  of  respondent's  experts  is  $10,700  or  within 
$300  of  the  amount  submitted  by  complainant.  As  the 
witnesses  for  complainant  who  tried  to  ascertain  the  re- 
ceipts of  the  company  were  not  infrequently  obliged  to  get 
their  information  from  tenants  who  had  no  receipts  and  a 
verj'  imperfect  knowledge  of  the  amount  of  water  rent 
paid  for  their  respective  residences,  it  is  safe  to  assume 
that  the  figures  given  by  the  respondent's  experts  on  this 
matter  are  more  accurate  and  reliable,  since  the  latter  had 
access  to  the  books  and  accounts  of  the  Water  Company. 

The  operating  expenses  of  the  Water  Company,  accord- 
ing to  the  testimony  of  Mr.  Africa,  expert  witness  for  re- 
spondent who  has  been  acquainted  with  the  plaitt  since  its 
inception,  amount  to  $5,310  per  year.  Items  were  sub- 
mitted in  detail  in  Mr.  Africa's  report  to  show  how  the 
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sum  given  was  expended  in  the  operation  of  the  plant.  No 
testimony  was  offered  by  complainant  to  show  that  the 
amounts  paid  for  the  various  items  enumerated  in  the  afore- 
said report  were  high  or  exorbitant.  Under  the  new 
rates,  therefore,  the  net  income  of  the  company  was  found 
to  be  about  $5,400  per  year. 

From  the  foregoing  figures  the  rate  of  net  income  per 
annum  on  the  different  appraisals  given  is  readily  com- 
puted. If  it  is  assumed  that  Mr.  Zentmyer's  appraisal  of 
$93,044.14  represents  the  true  value  of  the  plant,  on  a  net 
return  of  $5,400,  the  rate  of  income  will  be  5.84%.  If  a 
nominal  item  of  $10,000  be  added  to  the  estimate  of  Mr. 
Zentmyer  to  cover  depreciation  and  going  value,  the  rate 
of  income  earned  will  be  5.24%.  Mr.  Dillman's  valuation 
of  $92,000,  if  increased  by  $5,000  for  interest  during  course 
of  construction,  and  $10,000  for  depreciation  and  cost  of 
establishing  the  business,  would  yield  5.13%  income.  On 
the  valuation  submitted  by  experts  of  respondent,  the  an- 
nual rate  of  earning  would  net  but  3.6%.  1 

It  has  been  held  by  the  Supreme  Court  of  Pennsylvania 
that  a  public  utility  is  entitled  to  earn  at  least  the  legal 
rate  of  interest,  or  6%.  In  the  Brymer  vs.  Butler  Water 
Company,  179  Pa.,  231,  the  Supreme  Court  held: 

"They  are  entitled  to  a  rate  of  return,  if  their 
property  will  earn  it,  not  less  than  the  legal  rate  of 
interest;  and  a  system  of  charges  that  yields  no 
more  income  than  is  fairly  required  to  maintain  the 
plant,  pay  fixed  charges  and  operating  expenses, 
provide  a  suitable  sinking  fund  for  the  payment  of 
debts,  and  pay  a  fair  profit  to  the  owners  of  the 
property,  cannot  be  said  to  be  unreasonable." 

In  Penna.  R,  R.  Co.  vs.  Phila.  County,  220  Pa..  100.  the 
Supreme  Court  took  occasion  to  say: 

"What  was  said  in  Brymer  vs.  Water  Company 
179  Pa.,  231,  was  that:  The  company  was  en- 
titled to  a  fair  return,  not  less  than  the  legal  rate 
of  interest.  In  naming  the  legal  estimate  of  the 
legitimate  profit  from  the  ordinary  safe  use  pf 
money." 

From  complainant's  own  valuations  in  this  case  it  has 
been  shown  that  respondent's  rate  of  income  is  less  than 
the  annual  rate  of  interest.     And  since  all  the  other  testi- 
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mony  appearing  upon  the  record,  bearing  directly  or  in- 
directly upon  the  question  of  rates,  tends  to  show  a  lower 
rate  of  gain  than  complainant's  figures,  the  Commission  is 
not  justified  in  finding  that  the  rates  of  respondent  are  un- 
reasonable and  excessive. 

(3)  Is  the  water  supplied  insufficient  in  quantity  and 
unfit  for  domestic  use?  The  Borough  of  Mount  Union  has 
a  population  of  about  4,000  people,  and  is  situated  on  the 
slope  or  side  of  the  mountain,  along  the  Juniata  River, 
Owing  to  its  location  there  is  a  considerable  difference  in 
the  elevation  of  the  houses  between  the  lower  and  higher 
points  of  the  town,  and  naturally  a  perceptible  difference 
in  the  water  pressure  on  streets  in  the  low  and  high  parts 
of  the  borough. 

The  water  supply  for  Mount  Union  is  taken  from  three 
or  four  sources  on  the  slopes  north  and  south  of  the  Juniata 
River.  The  water  is  supplied  by  gravity  from  reservoirs 
having  ample  storage  capacity  to  supply  all  the  needs, 
domestic  and  commercial,  of  the  community,  the  size  of 
Mount  Union.  The  water  is  not  filtered  nor  treated  but 
flows  directly  from  the  reservoirs  into  the  pipes  leading 
into  the  distributing  system  of  the  town.  From  the  testi- 
mony offered  it  appears  that  the  pipes  installed  are  suf- 
ficient in  size  to  carry  an  adequate  supply  of  water. 

It  is  testified,  however,  that  there  was  an  insufficient 
flow  of  water  on  the  higher  streets  and  places  of  the  town 
from  about  July,  1914,  to  the  following  December;  that 
when  water  was  drawn  it  did  not  come  with  any  force  in 
the  lower  parts  of  the  town;  that  people  complained  about 
July,  1914,  that  the  water  had  a  "bad  color  and  a  bad  taste" 
and  was  full  of  sediment;  that  tests  made  in  .-Xugust,  1914, 
and  November,  1914,  showed  a  pressure  below  that  speci- 
fied in  the  ordinance  under  which  respondent  is  furnishing 
service,  and  that  the  attention  of  the  State  Department  of 
Health  was  called  to  the  condition  of  the  water  some  time 
in  July.  1914. 

Mr.  Ira  F.  Ziegler,  an  inspector  Tor  the  State  Health  De- 
partment, inspected  the  Singer's  Gap  supply  on  August 
12,  1914,  and  "found  the  supply  in  pretty  bad  shape,  in 
that  it  was  receiving  drainage  from  the  highway  for  a  dis- 
tance of  about  a  mile  and  a  half."  It  was  raining  "pretty 
severely"  at  the  time,  and  at  several  places  the  surface 
water  was  washing  cow  and  horse  faeces  "almost  directly 
into  the  water"   of  the  stream.     Samples  of  water  were 
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taken  that  morning  from  the  Singer  Gap  reservoir  and 
from  the  pipes  in  the  town,  and  alt  on  analysis,  showed  the 
presence  of  sewage.  As  a  result  of  this  inspection,  the 
State  Health  Department  notified  the  Monnt  Union  Water 
Company  to  treat  the  water  with  hydro-chloride  of  lime. 

Mr.  Morris  Knowles,  a  civil  engineer  and  expert  for  re- 
spondent, testified  that  he  made  an  analysis  of  the  water 
supplied  by  the  Mount  Union  Water  Company  on  four 
different  occasions.  Samples  were  collected  on  December 
1st,  1914,  December  16,  1914,  January  7th,  1915,  January 
18th,  1915,  and  the  analysis  made  shows  "good,  potable 
water,  with  no  injurious  ingredients  in  it."  He  also  testi- 
fied that  he  had  made  an  examination  of  the  water-shed, 
and  reached  the  conclusion  that  the  water  supply  is  "ample 
for  the  Borough  of  Mount  Union  for  some  time  to  come." 

From  the  evidence  submitted  it  appears  that  the  scarcity 
of  water  complained  about  prevailed  principally  during  the 
latter  half  of  1914.  Whatever  trouble  existed  in  that 
phase  of  the  service  prior  to  1914..  was  confined  more  or 
less  to  isolated  cases  in  the  more  elevated  portions  of  the* 
town  that  could  be  ascribed  to  some  special  cause.  The 
service  from  Singer's  Gap  was  installed  in  November,  1913, 
and  since  it  furnishes  about  half  the  present  supply  for  the 
borough,  as  testified  by  the  President  of  the  Mount  Union 
Water  Company,  it  would  seem  that  the  low  pressure  in 
the  wa\er  plant  during  the  summer  and  fall  of  1914,  after 
the  capacity  of  the  plant  was  approximately  doubled,  was 
due  in  large  measure  to  the  general  drought  that  prevailed 
throughout  the  State  at  that  time. 

The  exceptionally  low  pressure  found  on  August  5th, 
1914,  and  November  7th,  1914.  when  tests  were  made  by 
witness  for  complainant,  are  fully  explained  by  the  testi- 
mony of  the  President  of  the  Water  Company.  His  evi- 
dence sets  forth  that  on  those  particular  days  and  on  July 
15th  of  that  summer,  the  valve  in  thfe  8-inch  main  pipe  from 
Singer's  Gap  had  been  shut  off,  as  was  learned  after- 
wards, by  one  of  the  farmers  in  that  section,  to  divert  the 
water  down  stream  which  was  beginning  to  run  dry  on 
account  of  the  drought.  After  the  valve  was  shut  off  a 
second  time  counsel  for  respondent  sent  a  notice  to  the 
party,  and  since  then  the  company  has  had  no  further 
trouble  in  the  matter. 

It  should  also  he  observed  that  the  quality  of  the  water 
was  complained  against  chiefly  during  the  summer  of  1914. 
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The  record  shows  that  the  pipe  line  to  Singer's  Gap  was 
put  into  operation  in  N'ovember,  1913.  The  new  line  is 
practically  five  miles  long,  and  in  its  construction  the 
joints  were  treated  to  a  tar  preparation  which  gives  the 
water  running  through  the  pipes  the  odor  or  oil  or  tar.  It 
would  naturally  take  some  time  before  all  traces  of  that 
odor  would  disappear  entirely,  and  therefore  some  of  the 
"bad  taste  and  bad  odoc"  present  in  the  water  during  the 
summer  of  1914,  may  be  ascribed  to  the  condition  of  the 
new  pipe  line  from  Singer's  Gap. 

The  report  of  the  inspector  for  the  State  Department  of 
Health  indicates  quite  clearly  that  there  is  not  the  proper 
vigilance,  exercised  by  respondent  in  protecting  the  stream 
and  approaches  of  the  reservoir  at  Singer's  Gap  from 
pollution.  Snch  a  situation  as  was  described  by  the  Health 
Officer  shows  serious  neglect  of  a  grave  public  duty.  An 
order  will  be  issued  upon  the  respondent  to  take  proper 
steps  to  remove  all  sources  of  contamination  from  its 
water  supply,  and  to  set  forth  in  its  report  to  the  Commis- 
•sion  the  scope  and  character  of  the  means  employed  to 
accomplish  that  end. 

(4)  Is  the  water  pressure  adequate  to  afford  proper 
fire  protection?  The  ordinance  under  which  the  company 
operates  requires  a  pressure  that  will  throw  a  stream 
ninety  feet  high  under  certain  specified  conditions  at  the 
crossing  of  Jefferson  and  Market  Streets,  in  Mount  Union. 
Testimony  was  given  by  the  Fire  Chief  of  Mount  Union, 
that  on  August  ,^,  1914,  at  a  fire  which  occurred  at  one  of 
the  lowest  points  in  the  borough,  he  was  unable  to  get 
any  pressure;  that  on  November  7th,  1914,  he  made  a 
pressure  test,  and  found  that  on  Market  Street  he  could 
get  a  stream  only  forty  feet  high.  The  record  shows  that 
the  time  here  mentioned  were  the  days  on  which  the  re- 
spondent found  the  valve  on  the  8-inch  main  from  Singer's 
Gap  Closed,  thereby  tutting  off  approximately  one-half 
of  the  water  supply  to  the  borough. 

The  Fire  Chief  also  testified  that  on  September  25,  1914, 
a  fire,  known  locally  as  the  Walker- .A. ppleby  fire,  broke  out 
in  one  of  the  lower  portions  of  the  town,  and  that  he  was 
apparently  not  able  to  get  more  than  a  ISfoot  pressure. 
His  testimony  was  corroborated  by  other  witnesses.  .  In 
his  testimony  upon  this  particular  fire,  the  President  of  the 
Water  Company  said  the  stream  about  which  the  witnesses 
were  testifying  at  the  above  fire  was  weak  and  not  suffi- 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS  jaj 

Borough  of  Mount  Unioa  vs.  Mount  Union  Water  Company. 

cient  ior  the  purpose,  but  it  was  wholly  due  to  the  extra 
long  line  of  hose  used,  which  was  leaking  freely  at  every 
joint.  There  was  another  stream,  the  President  testified, 
playing  upon  the  fire  from  a  plug  75  feet  away  that  was 
strong  enough  to  require  three  men  to  hold  the  nozzle,  and 
by  means  of  which  the  house  next  to  the  one  burning,  10 
or  15  feet  away,  was  saved. 

Since  the  hearing  was  held  a  test  was  made,  at  the  re- 
quest of  this  Commission,  by  the  Engineer  for  the  Water 
Company  and  the  Engineer  for  the  Borough  of  Mount 
Union,  of  "the  pressure  of  the  water  on  the  lines  of  the 
Mount  Union  Water  Company  at  the  corner  of  Market  and 
Jefferson  Streets,  •  •  •  •  with  the  following  result : 
At  3:45  P.  AL,  on  a  clear  day,  south-west  wind,  through  a 
fifty  foot,  2i-inch  rubber  hose,  and  a  one  inch  nozzle,  a 
stream  was  thrown  vertically  one  hundred  and  eight  and 
seven-tenths  (108.7)  feet.  The  test  was  satisfactory  to 
the  complainant  as  applying  to  this  season  of  the  year, 
but  as  the  strearns  are  full  in  April,  the  complainant  asks 
that  other  tests  be  ordered  by  the  Commission  to  be  made 
"later  in  the  year  when  there  is  the  usual  dry  weather." 

From  the  facts  submitted  in  the  testimony,  the  Commis- 
sion finds: 

(1)  That  the  respondent  did  not  violate  the  franchise 
ordinance  under  which  it  operates  when  it  increased  the 
rates. 

(2)  That  the  rates  in  the  schedule  of  July  1,  1914,  ef- 
fective August  15,  1914,  are  not  unreasonable  and  exces- 
sive. 

(3)  That  the  quantity  of  water  supplied  by  respondent 
Is  adequate  and  sufficient  for  domestic  consumption. 

(4)  That  the  stream  and  reservoir  at  Singer's  Gap  must 
be  properly  protected  against  pollution  and  contamination 
from  surface  drainage  off  the  adjacent  public  highway,  and 
all  other  slopes,  approaches  and  places  set  forth  in  the 
record,  and  that  respondent  take  proper  steps  to  secure 
that  end. 

(5)  That  respondent  report  to  this  Commission  not 
later  than  July  1st,  1915,  the  scope  and  character  of  the 
means  employed  at  Singer's  Gap  to  safeguard  the  purity 
of  the  water. 
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(6)  That  tests  of  the  pressure  of  the  water  on  the  lines 
of  the  respondent  as  specified  in  the  borough  ordinance 
be  made  by  the  Engineers  of  the  Water  Company  and  the 
Borough  in  the  months  of  July,  August,  September  and 
October,  191.'),  and  that  the  result  of  each  test  be  reported 
to  the  Commission  within  ten  days  after  the  test  has  been 
taken. 

An  order  will  be  issued  in  accordance  with  the  aforesaid 
finding, 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  an(J  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  May  20th,  1915,  it  is  ordered: 

(1)  That  the  Mount  Union  Water  Company  properly 
protect  the  stream  and  reservoir  at  Singer's  Gap  against 
jiollution  and  contamination  from  surface  drainage  off  the 
adjacent  public  highway  and  all  other  slopes,  approaches 
and  places  set  forth  in  the  record  of  this  case  and  report 
to  this  Commission,  not  later  than  July  1st,  1915;  the  scope 
and  character  of  the  means  employed  at  Singer's  Gap  to 
safeguard  the  purity  of  the  water. 

(2)  That  tests  of  the  pressure  of  the  water  on  the  lines 
of  the  Mount  Union  Water  Company,  as  specified  in  the 
ordinance  of  the  Borough  of  Mount  Union,  be  made  by  the, 
engineers  of  the  Water  Company  and  the  Borough,  in 
the  months  of  July,  August.  September  and  October, 
1915,  and  that  the  result  of  each  test  be  reported  to  this 
Commission  within  ten  days  after  the  test  has  been  taken. 

(3)  Thai  the  oomplaint  in  this  case  be,  and  the  same  is 
hereby  dismissed,  save  as  to  matters  provided  for  in  this 
order. 
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Ix  THE  Matter  of  the  Estate  of  Henrv  F.  Young,  late 
OF  THE  City  of  HARRisBURr,,  Pa.,  Dece-^sed. 

Partition — Private  Sales — Act  of  June  i6,  1911. 

The  Act  of  June  16,  1911,  P.  L.  1027,  providing  for  the  extension 
of  Capital  Park,  removes  from  the  classification  of  marketable  real 
estate  all  propertj-  within  the  limits  of  the  proposed  extenaJon, 
and  makes  it  impossible  to  sell  the  same  either  at  public  or  private 
sale  in  tlie  ordinary  way. 

A  trustee  appointed  to  make  sale  under  proceedings  in  parti- 
tion, after  due  advertisement,  offered  at  public  sate  a  property  ap- 
praised at  (10,500,  situate  within  the  Capitol  Park  extension.  The 
highest  bid  received  was  (6^500,  and  the  property  was  returned 
unsold  for  want  of  a  suScient  liid.  Subsequently  the  Common- 
wealth offered  18,500.  On  a  rule  to  show  cause  why  a  private 
sale  should  not  be  decreed  depositions  were  taken.  Certain  wit- 
nesses testified  that  the  property  was  worth  more  than  (8,500,  but 
that  tbey  had  no  knowledge  of  sales  since  the  passage  of  the 
Capitol  Park  extension  Act.  The  rental  value  of  the  property  was 
(312  per  annum.  The  Court  decreed  a  private  sale  under  the 
power  given  in  the  Act  of  May  22,  1895,  P.  L.  114. 

Rule  to  show  cause  why  private  sale  should  not  be  de- 
creed.    Orphan's  Court  of  Dauphin  County. 

Wm.  M.  Hargest,  for  rule. 

Thomas  H.  Hargest,  and  Fictor  Braddock,  contra. 

McCarrell,  J.,  June  24,  1915. 

The  decedent  died  seized  inter  alia  of  a  lot  of  ground 
on  Walnut  street  in  the  City  of  Harrisburg  with  dwelling 
house,  shop  and  stable  thereon,  numbered  506  and  508  on 
said  street.  By  his  last  will  and  testament,  since  his  de- 
cease duly  proven  April  18,  1913,  he  devises  one-half  of 
all  his  property,  real,  personal  and  mixed,  after  payment  of 
debts,  to  his  wife,  Annie  P.  Young,  absolutely,  and  the 
remaining  one-half  to  be  divided  equally  among  his  eight 
children.  On  September  3,  1914,  the  widow  presented 
her  petition  for  an  inquest  to  make  partition  of  the  real 
estate  of  the  testator.  An  inquest  was  accordingly 
awarded.  The  inquisition  was  duly  returned  and  con- 
firmed October  13,  1914,  finding  that  the  real  estate  could 
not  be  ■  divided,  and  valuing  the  property  above  referred 
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to  at  $10,500,  and  another  purpart  of  testator's  real  estate 
was  valued  at  $600.  On  October  16,  1914  a  rule  was 
granted  upon  all  the  heirs  of  the  testator  to  appear  in 
Court  on  January  26,  1915  and  accept  or  refuse  to  accept 
the  real  estate  at  the  valuations  made  as  aforesaid,  or  make 
bids  for  the  same'  or  show  cause  why  the  same  should 
not  be  sold.  On  January  26,  1915  the  heirs  having  refused 
to  accept  any  of  the  properties  at  the  valuation  or  to 
make  any  bid  therefor,  the  Court,  after  the  executors  of 
the  testator  had  renounced  their"  right  to  sell  the  real 
estate,  directed  the  sale  thereof  and  appointed  William 
M,  Hargest,  Esq.,  Trustee  to  make  sale  of  the  said  real 
estate  and  report  to  the  said  Court.  The  Trustee  gave 
bond,  advertised  the  property  and  offered  it  for  sale  as 
directed,  and  duly  made  report  on  March  23,  1915,  that 
he  had  sold  a  portion  of  the  real  estate  at  $900,  which 
sale  was  duly  confirmed,  and  that  the  remainder  of  said 
real  estate,  being  that  hereinbefore  specifically  described, 
remained  unsold  because  no  larger  sum  than  $6,500  had 
been  bidden  therefor.  On  May  1,  1915  the  Trustee  pre- 
sented his  petition  setting  forth  that  the  real  estate  re- 
maining unsold,  as  above  stated,  was  within  the  limits 
of  the  proposed  extension  of  the  Capitol  Park  and  could 
not  be  sold  for  its  full  value  to  any  other  person  than  the 
Commonwealth  of  Pennsylvania,  and  that  the  Capitol 
Park  Extension  Committee  had  offered  for  the  said  prop- 
erty the  sum  of  $8,500,  and  thereupon  praying  the  Court 
to  determine  whether  he  should  be  authorized  and 
directed  to  sell  the  property  to  the  Commonwealth  of 
Pennsylvania  for  said  sum.  The  Court  granted  a  rule 
upon  all  parties  interested  to  show  cause  why  the  Trustee 
should  not  be  permitted  to  accept  this  offer.  On  this 
rule  d^ositions  were  taken  in  behalf  of  the  owners  of 
the  undivided  five-sixteenths  of  the  property  referred  to, 
and  the  propriety  of  directing  a  sale  to  the  Commonwealth 
of  Pennsylvania  at  the  price  above  designated  has  been 
submitted  to  us  without  argument. 

The  Act  of  May  22.  1895.  P.  L.  114  gives  to  all  Courts 
having  jurisdiction  of  proceedings  for  partition  of  real 
estate,  "To  decree  and  approve  a  private  sale  thereof,  or 
to  approve,  ratify  and  confirm  a  private  sale  thereof  made 
under  an  order  for  a  public  sale,  if,'  in  the  opinion  of  the 
Court  under  all  the  circumstances  a  better  price  can  be 
obtained  at  a  private   sale  than  at  a  public  sale  thereof; 
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but  no  such  sal&  shall  be  confirmed  absolutely  until 
security  be  given  to  be  approved  by  the  Court  in  at  least 
double  the  value  of  the  interests  sold." 

We  have'  carefully  read  the  depositions  submitted. 
While  the  witnesses  examined  testify  that  in  their  opinion 
the  property  is  worth  more  than  $8,500,  they  all  agree  in 
saying  that  they  do  not  have  knowledge  of  any  sales  of 
real  estate  since  the  passage  of  the  Capitol  Park  Extension 
Act  of  June  16,  1911,  P.  L.  1027.  This  Act  removes  from 
the  classification  of  marketable  real  estate  all  property 
within  the  limits  of  the  proposed  extension,  and  makes  it 
impossible  to  sell  the  same  either  at  public  or  private 
sale  in  the  ordinary  way.  The  property  now  in  question 
has  been  offered  at  public  sale  after  due  and  proper  ad- 
vertisement, and  the  highest  bid  made  therefor  was  only 
$6,500.  The  offer  of  the  Commonwealth,  as  already 
stated,  is  $8,500.  The  testimony  submitted  shows  that 
the  rental  of  the  property  is  only  $26  per  month  or  $312 
per  annum,  out  of  which  must  be  paid  taxes,  insurance  and 
repairs.  The  offer  of  $8,500  would  apparently  put  the 
owners  in  possession  of  a  fund  which  would  yield  a  larger 
return  than  the  real  estate  itself.  The  owners  of  eleven- 
sixteenths  of  the  property-  as  already  stated,  are  anxious 
that  a  sale  be  now  made  to  the  Commonwealth  upon  its 
offer.  The  heirs  of  the  testator  having  refused  to  accept 
the  property  at  the  valuation  or  to  make  any  offer  there- 
for, this  Court  decreed  that  the  r^-al  estate  should  be  sold, 
and  appointed  a  Trustee  to  effect  the  sale.  The  Act  of 
22nd  of  May,  1895,  already  referred  to,  gives  us  the  auth- 
ority to  decree  a  private  sale  if  in  our  opinion  under  all 
the  circumstances  a  better  price  can  be  obtained  in  that 
way.  We  are  of  opinion  that  we  have  authority  to  de- 
cree such  sale,  although  all  the  parties  interested  in  the 
proceeds  have  ^not  assented  thereto.  That  we  possesa 
such  power  seems  to  have  been  recognized  in  Scheer's 
Estate.  19  W.  N.  C.  64  by  Judge  Hanna.  In  that  case  the 
guardian  of  an  heir  had  not  joined  in  the  proceedings  in 
partition  nor  in  the  agreement  that  the  usual  inquisition 
and  rules  should  be  waived  and  a  sale  of  the  property  made 
by  a  trustee.  The  guardian  after  a  sale  had  been  made 
and  confirmed  applied  to  the  court  for  permission  to  join 
with  the  trustee  in  executing  the  deed  so  as  to  remove 
all  possible  doubt  as  to  the  title  of  the  non-absenting 
minor.  This  was  refused  in  the  following  language:  "We 
cannot   grant   this.     The   trustee   is   the   party   to   receive 


^yGoo'^lc 


33i  DAUPHIN  COUNTY  REPORTS  Vol.  i8 

Arthur  C.  Lackey  vs.  Lauretta  R.  Loh,  et  at. 

the  whole  purchase  money;  the  minor  takes  nothing  un- 
til his  account  is'audited  and  distribution  made.  He  makes 
the  deed  to  the  purchaser.  The  parties  have  nothing  to 
do  with  it.  The  effect  of  the  decree  of  sale  is  to  overrule 
the  answer  and  the  purchaser  takes  whatever  title  the  de- 
cedent had."  Here  the  sale  of  this  real  estate  has  been 
duly  decreed  and  the  sole  question  is  whether  or  not  in 
our  opinion  the  proposed  private  sale  should  be  permitted. 
In  view  of  the  peculiar  situation  of  this  property  and  the 
manifest  impossibility  of  elTecting  a  sale  either  publicly 
or  privately  in  the  usual  way,  we  are  satisfied  that  a  better 
price  can  be  obtained  by  the  acceptance  privately  of  the 
offer  of  the  Commonwealth  for  the  premises  in  question. 
The  petition  of  the  Trustee  does  not  state  when  the  Com- 
monwealth proposes  to  pay  the  purchase  money  designated. 
If  the  Trustee  will  present  his  supplemental  petition  giving 
full  information  as  to  the  highest  price  which  the  Com- 
monwealth is  willing  to  pay  and  state  when  it  will  pay 
it,  accompanied  by  his  own  statement  that  in  his  opinion 
a  better  price  can  be  obtained  in  this  way  than  again 
offering  the  premises  at  public  sale  and  asking  us  to  ap- 
prove and  decree  a  private  sale  in  accordance  with  the 
terms  of  the  offer  of  the  Commonwealth,  we  will  make  a 
formal  decree  permitting  this  to  be  done. 


Arthur  C.  Lackey  vs.  Lauretta  R.  Loh,  Mabel  Els- 
CHEiD.  Ana  E,  Donnelly,  by  her  agent,  Jauks  H. 
Loh. 

Process — Service — Service  on  Agent. 
The  Aol  of  July  9,  1901,  regulating  the  service  ot  summoDa, 
aeems  to  permit  service  upon  the  agent  of  a  defendant  only  when 
the  defendant  has  a  place  of  bualneas  In  the  connty  and  when  upon 
Inqutr;  at  tbis  place  of  business  the  defendant's  residence  Id  the 
county  Is  not  ascertained. 

A  power  ot  attorney,  given  by  a  non-resident  of  Pennsylvania, 
authorizing  the  attorney  lanied  U>  collect  money  due  from  an 
estate  to  his  principal  does  not  constitute  the  attorney  an  agent 
uiKin  whom  service  can  be  made  In  a  suit  against  the  principal, 
entirely  distinct  from  the  purposes  of  the  power  of  attorney. 
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Rule  to  set  aside  service  of  summons.  C.  P.  Dauphin 
County,  No.  297.  March. Term  1914. 

Daniel  S.  Seitz,  for  rule. 

Fred  C.  Miller  and  James  A.  Stranakan,  conira. 

McCarrell,  J.,  June  11,  1915. 

This  suit  was  brought  February  28,  1914  for  the  pur- 
pose of  recovering  from  the  defendants  for  services  alleged 
to  have  been  rendered  by  him  in  endeavoring  to  secure 
money  due  the  defendants  from  the  estate  of  Christian 
Long,  deceased. 

Ana  E.  Donnelly  alleges  that  the  summons  was  not 
properly  served  upon  her  and  avers  that  she  is  a  resident 
of  the  State  of  Indiana  and  was  residing  there  at  the 
time  of  the  issuance  and  service  of  the  summons  in  this 
cause.  The  Sheriff  on  March  3,  1914  made  the  following 
return;  "Served  within  summons  personally  on  Lauretta 
R.  Loh  by  handing  to  her  a  true  and  attested  copy  of  the 
within  writ  and  making  known  to  her  the  contents  thereof, 
and  at  the  same  time  served  Ana  E.  Donnelly  by  handing 
to  James  H,  Loh,  her  authorized  agent,  a  true  and  at- 
tested copy  of  the  within  writ  and  malcing  known  to  him 
the  contents  thereof.  Nihil  habet  as  to  Mabel  Elscheid," 
The  Sheriff's  return  does  not  state  at  what  place  the 
Sheriff  handed  the  copy  of  the  summons  to  James  H. 
Loh,  the  alleged  agent  of  Ana  E.  Donnelly. 

The  Act  of  July  9,  1901,  relating  to  the  service  of  process 
provides  that  a  summons  may  be  served  upon  a  defend- 
ant in  section  1,  paragraph  e  "By  handing  a  true  and  at- 
tested copy  thereof  at  his  place  of  business  to  his  agent, 
partner  or  the  person  for  the  time  being  in  charge  thereof 
if  upon  inquiry  thereat  his  residence  in  the  county  is  not 
ascertained,  or  if  for  any  cause  an  attempt  to  serve  at  his 
residence  has  failed." 

This  recognizes  service  upon  the  agent  of  a  defendant 
only  if  made  at  defendant's  place  of  business  after  inquiry 
at  the  place  of  business  the  defendant's  residence  in  the 
county  is  not  ascertained.  The  Sheriff's  return  as  to 
Ana  E.  Donnelly  in  the  light  of  this  statutory  provision  is 
manifestly  defective.  It  does  not  appear  that  he  made 
any  inquiry  to  ascertain  the  residence  of  the  defendant. 
Ana  E".  Donnelly,  nor  that  she  had  any  place  of  business 
in  the  county.     The  undisputed  fact  is  that  Ana  E.  Don- 
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nelly  was  at  the  time  of  the  service  of  this  summons  a 
resident  of  Kokono,  Indiana,  and -had  no  residence  or  place 
of  business  in  the  County  of  Dauphin. 

From  the  depositions  submitted  it  appears  that  a  power 
of  attorney  given  by  Mrs.  Donnelly  to  James  H.  Loh  is 
relied  upon  as  constituting  him  her  agent  for  accepting 
service  or  receiving  service  of  the  summons  for  her.  On 
January  5,  1907  she  did  give  a  power  of  attorney  to  James 
H.  Loh,  which  was  recorded  January  14,  1907  in  Cumber- 
land County.  This  power  simply  authorize^  Mr.  Loh, 
as  attorney  for  Mrs.  Donnelly,  to  proceed  for  the  collec- 
tion of  money  due  her  from  the  estate  of  Christian  Long, 
deceased,  and  authorized  him  to  do  whatever  was  neces- 
sary to  accomplish  this  result,  giving  him  authority  to 
employ  one  or  more  attorneys  under  him  to  aid  in  the. 
work  of  collecting.  This  did  not  constitute  James  ■  H. 
Loh  the  agent  of  Mrs.  Donnelly  for  any  purpose  in  con- 
nection with  this  suit.  This  action  seems  to  have  been 
commenced  by  the  plainti^  upon  the  theory  that  he  was 
employed  in  behalf  of  Mrs.  Donnelly  by  James  H.  Loh, 
her  attorney.  This  may  be  the  fact,  but  the  power"  of  at- 
torney, as  already  stated,  does  not  constitute  Mr.  Loh  an 
agent  to  accept  service  of  any  summons  for  Mrs.  Don- 
nelly, nor  make  her  a  person  upon  whom  service  could 
lawfully  be  made.  The  power  of  attorney  was  revoked 
October  17,  1913  by  a  document  recorded  October  21,  1913, 
thus  giving  the  plaintiff  constructive  notice  months  be- 
fore the  suit  was  brought  that  James  H.  Loh  was  no  longer 
the  attorney  in  fact  for  Mrs.  Donnelly.  The  deposition 
of  Mr.  Mercer  indicates  that  the  plaintiff  had  actual  notice 
of  this  revocation  before  bringing  this  suit.  The  power 
of  attorney,  however,  is  of  no  real  importance  in  this  case. 
Our  Act  of  July  9,  1901,  regulating  service  of  summons, 
seems  to  permit  service  upon  the  agent  of  a  defendant  only 
when  the  defendant  has  a  place  of  business  in  the  county 
and  when  upon  inquiry  at  this  place  of  business  the  de- 
fendant's residence  in  the  county  is  not  ascertained.  Ana 
E.  Donnelly  admittedly  had  no  place  of  business  in  the 
county  at  the  time  and  had  no  residence  therein.  We  are 
of  opinion  that  the  service  is  fatally  defective  and  the  rule 
to  set  aside  the  service  is  therefore  now  made  absolute 
at  the  costs  of  the  plaintiff. 
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W,  C.  ScHiLDT  VS.  Valley  Railways, 
Process —  Service. 

It  Is  well  settled  that  a  suit  may  b^  lawfully  bFoagbt  against  a 
corporation,  in  any  county  where  tbe  corporate  property  is  ,ln 
wbole  or  la  part,  situated  or  wbere  tt  traoBacts  a  Bubstantial  part 
of  its  tnislneae. 

A  railway  compauy  had  no  office  and  tranaacted  no  coiporaCe 
business  In  a  county  in  whtcb  suit  was  brought  against  it.  It 
owned,  for  purposes  of  operation,  and  operated  4,500  feet  of  street 
railway  track  tn  tbe  county,  by  nieanB  of  wtilcb  Its  patrons  were 
enabled  to  reach  its  main  line. 

Held:  That  the  company  had  property  In  tbe  county  and  that 
a  valuable  portion  at  its  business  -was  transacted  tbere.  That 
this  was  sufficient  to  give  Jurisdiction  in  the  pending  action.  That 
service  upon  Its  president  by  banding  him  a  true  and  attested 
copy  of  tbe  mimmona  and  making  known  tbe  contents  thereof, 
while  temporarily  within  tbe  county,  was  good. 

Rule  to  set  aside  service  of  summons.  C.  P.  Dauphin 
County,  No,  89,  September  Term   1914. 

Charles  H.  Bergner,  for  rule. 

Arthur  H.  Hv.ll,  contra. 

McCarrell,  J.,  June  11,  1915. 

It  appears  from  the  petition  on  which  the  pending  rule 
was  granted  that  the  defendant  has  no  office  and  ti'ansacts 
no  corporate  business  in  the  County  of  Dauphin,  but  owns 
and  operates  a  railway  track  extending  from  the  western 
bank  of  the  Susquehanna  river  over  and  across  the  Peoples 
Bridge  to  Walnut  street  in  the  City  of  Harrisburg,  from 
which  street  it  rufts  its  cars  down  Second  street  in  said 
city  on  the  tracks  of  the  Harrisburg  Railways  Company 
a  distance  of  750  feet.  The  office  of  the  defendant  com- 
pany is  at  Lemoyne,  Cumberland  County,  in  which  county 
the  President  and  executive  officers  reside.  The  Sheriff 
returns  that  he  served  the  summons  upoti  C.  H.  Bishop, 
the  President  of  defendant,  by  handing  him  a  true 'and 
attested   copy   and    making   known    to   him   the   contents 
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thereof,  Tiie  return  does  not  State  at  what  place  this 
service  was  made,  but  the  petition  for  the  rule  informs  us 
that  the  service  was  made  upon  Mr.  Bishop,  as  President, 
while  he  was  temporarily  in  the  City  of  Harrisburg,  Penn- 
sylvania. Thus  it  clearly  appears  that  the  service  was 
made  in  the  county  in  which  the  summons  was  issued 
and  not  elsewhere.  It  is  well  settled  that  a  suit  may  be 
lawfully  brought  against  a  corporation  in  any  "County 
where  the  corporate  property  is  in  whole  or  in  part  situated 
or  where  it  transacts  a  substantial  part  of  its  business:" 
Bailey  vs.  W.  &  N.  B.  R.  R.  Co.  174  Pa.  114;  Jenson  vs. 
Phila.  Ry.  Co.  201  Pa.  603 ;  Park  Bros.  &  Co.  vs.  Oil  City  Ry. 
Co.  204  Pa.  453.  The  defendant  company  owns,  for  pur- 
pose of  operation,  and  operates  more  than  4,500  feet  of 
street  passenger  railway  track  in  Dauphin  County  and 
thereby  enables  its  patrons  to  reach  and  depart  from 
Market  Square  in  the  City  of  Harrisburg.  A  large  num- 
ber of  persons  is  carried  daily  over  this  track. 

We  are  of  opinion  that  property  of  the  defendant  com- 
pany is  situated  in  the  County  of  Dauphin  and  that  a 
valuable  portion  of  its  business  is  done  within  the  limits 
of  the  coimty.  This  is  sufficient  to  give  our  Court  juris- 
diction in  the  pending  action  against  the  defendant  com- 
pany, provided  the  service  of  the  summons  has  been 
legally  made.  The  Act  of  July  9,  1901,  P.  L.  614,  regu- 
lates the  service  of  process  and  provides  in  the  second 
section.  Clause  B.  that  a  writ  of  summons  may  be  served 
upon  a  corporation  "by  handing  a  true  and  attested  copy 
thereof  to  the  president,  secretary,  treasurer,  cashier,  chief 
clerk  or  other  executive  officer  personally."  The  Sheriff's 
return  indicates  that  he  has  complied  with  this  statutory 
direction  in  making  service  of  the  summons  in  this  case, 
and  it  appears  from  the  record  that  this  service  was  made 
upon  defendant's  president  in  this  county.  The  rule  to  set 
aside  the  service  of  the  summons  is  thfrefore  discharged. 
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S.  S.  JofiNsos  vs.  Joseph  M.  Johnson. 
M.\RK   E.  Johnson   vs.  Josei-h   M.   Johnson. 

Judgments — Striking  off  Satisfaction — Sheriff^s  Sales 
— Distribution. 

When  one  JiKlgoient  crtrtiltor  iiruiiires  the  aatisfactlou  of  the 
Judb'iiients  u(  t»'i>  other  creditors  upon  a  promise  which  be  falls 
lo  lul'fll,  tiie  court  n-llt  strike  off  tbe  satlsfactlona,  reinstate  tlie 
jodgaentB  and  order  distribution  of  tbe  proceeds  of  a  sberift's 
sale  of  tbe  property  bound  b,v  tbe  liens  of  tbe  Judgments,  equitably 
amons  the  three  JudRnieuts.  subject  always  lo  tbe  rights  of  other 
lien  creditors,  as  affected  by  tbe  satisfactions  so  procured. 

One  of  three  brothers,  Judgment  creditors  of  their  father  pro- 
cured the  satisfaction  of  the  Judgmeuts  of  tJie  other  two,  upon  a 
promise  to  purchase  tbe  father's  property  at  sheriff's  sale  and  thus 
preserve  it  home  for  him.  This  promise  he  failed  to  fulfil  and  the 
property  was  sold  at  sheriff's  sale  to  a  stranger.  The  court  made 
absolute  a  rule  to  strike  off  tbe  satisfactions  and  reinstate  Judg- 
ments, with  the  proviso  Ibat  tbe  rights  of  other  lieu  creditors 
should  not  be  Impaired  thereby,  and  directed  that  the  fund  in  tbe 
bauds  of  the  sheriff,  applicable  to  tbe  unsatisfied  Judgment  of  tbe 
one  brother  be  e<)ultably  distributed  among  the  three. 

The  court  InUmated  that  it  might  lie  fully  Justified  in  distribut- 
ing tbe  entire  fund  applicable  to  the  Hen  of  the  brother  whose 
judgment  was  not  satisfied  between  the  reinstaited  judgments  of 
tbe  other  two,  but  upon  the  whole  case  determined  that  an  equal 
division  of  the  fund  among  the  three  would  be  equitable. 

Rule  to  strike  off  satisfaction  and  reinstate  j'udgments. 
C.  P.  Dauphin  County,  No.  170,  September  Term,  1912. 

McCarrell,  J.,  June  28,  1915. 

On  February  1,  1915,  satisfaction  was  entred  upon  each 
of  the  above  stated  judgments.  As  alleged  in  the  petitions 
upon  which  the  pending  rules  were  granted,  and  as  is 
shown  by  the  depositions  submitted,  these  satisfactions 
were  entered  to  enable  John  N.  Johnson,  a  brother  of  the 
plaintiffs  to  carry  out  his  proposed  purpose  of  purchasing 
at  Sheriff's  sale  the  property  of  Joseph  M.  Johnson,  the 
father  of  these  judgment  creditors,  and  preserve  thereby 
a  home  for  the  father.  It  seems  clear  that  the  satisfaction 
was  entered  for  no  other  purpose.  There  is  no  allegation 
that  any  money  was  paid  to  either  of  these  plaintiffs  by  the 
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defendant  in  the  judgment  or  by  their  brother,  John  N. 
Johnson,  who  was  active  in  procuring  the  satisfaction  to 
be  entered.  On  March  II,  1915,  the  Sheriff  sold  the  real 
estate  of  the  defendant,  Joseph  M.  Johnson,  to  the  Millers- 
burg  Manufacturing  Company  at  its  bid  of  $1,730.  John 
N.  Johnson  bid  upon  the  property  but  did  not  purchase 
it,  as  he  had  proposed  to  his  brothers  to  do.  The  brothers 
therefore  alleging  his  failure  to  comply  with  the  agree- 
ment upon  which  they  had  entered  the  satisfactibn  of 
their  liens  and  that  the  consideration  for  the  said  satisfac- 
tions had  thereby  entirely  failed,  on  March  19,  1915,  pre- 
sented petitions  to  the  Court  asking  that  the  satisfactions 
be  stricken  off  and  the  judgments  reinstated.  Rules  were 
accordingly  granted  and  duly  served.  Answers  have  been 
filed  and  depositions  submitted.  The  SherifT  upon  his 
own  request  was  permitted  to  become  a  party  to  the  proceed- 
ing, and  still  has  in  his  hands  nearly  all  of  the  purchase 
price,  having  paid  nothing  to  lien  creditors.  There  can 
be  no  doubt  but  that  the  satisfaction  of  these  two  judg- 
ments was  voluntarily  entered  by  the  plaintiffs  in  pur- 
suance of  the  arrangement  with  John  N.  Johnson  and  at 
his  request,  in  order  to  enable  him  to  carry  out  his  de- 
clared purpose  of  buying  the  property  and  providing  a 
home  for  their  parents.  We  do  not  understand  why  the 
statisfactions  were  entered  in  order  to  enable  John  N. 
Johnson  to  carry  out  this  proposed  purpose.  That  pur- 
pose apparently  would  have  been  very  much  more  aided 
aijd  advanced  by  allowing  the  judgments  of  these  plain- 
tiffs to  remain  open  with,  the  understanding  on  the  part 
of  the  plaintiffs  therein  to  satisfy  the  same,  in  case  John 
N.  Johnson  became  the  purchaser  of  the  property  at  the 
Sheriff's  sale.  Tf  this  course  had  been  pursued  no  other 
lien  creditors  could  possibly  have  been  misled,  and  in 
all  probability  no  creditor  with  a  lien  subsequent  to  those 
of  the  three  Johnson  brothers  would  have  placed  a  bid 
upon  the  property.  If  the  course  above  indicated  had 
been  pursued  and  the  property  had  been  sold  for  $1,730, 
the  Johnson  brothers  would  have  received  substantially 
all  the  money  due  to  them  upon  their  respective  judgments. 
The  satisfaction,  however,  of  the  judgments  of  S.  S.  John- 
son and  Mark  E.  Johnson 'places  them  at  a  very  great 
disadvantage,  and  they  are  in  this  position  because  of  the 
failure  of  John  N.  Johnson  to  carry  out  his  proposed  ar- 
rangement.    We   are   of  opinion   that  these   plaintiffs  are 
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entitled  to  the  relief  prayed  for,  and  we  therefore  make 
the  pending  rules  absolute,  with  the  proviso  that  the  rights 
of  other  lien  creditors  shall  not  be  impaired  threby.  The 
real  estate  was  sold  Marcli  11,  1915,  while  these  judg- 
ments appeared  to  he  satisfied  upon  the  record.  We  must 
assume  tiiat  other  lien  creditors  took  notice  of  this  fact  and 
bid  or  failed  to  bid  accordingly.  The  rights  of  these  credi- 
tors thus  acquired  cannot  be  impaired.  The  presumption 
is  that  they  acted  upon  the  faith  of  the  record  as  it  stood 
on  the  day  of  the  sale.  If  the  fact  be  otherwise  it  has  not 
been  affirmatively  shown.  Right  and  equity  in  our 
opinion  vi-ill  not  permit  John  N,  Johnson  to  receive  any 
portion  of  the  proceeds  of  the  sale  as  against  the  rights 
of  S.  S.  Johnson  and  Mark  E.  Johnson,  whose  judgments 
we  have  just  reinstated.  As  between  them  and  John  N. 
Johnson  equity  requires  that  such  distribution  of  the  fund 
in  the  Sheriff's  hands  be  made  as  will  secure  to  S.  S. 
Johnson  and  Mark  E.  Johnson  the  money  which  they 
would  have  been  entitled  to  receive,  as  against  John  N. 
Johnson  had  satisfaction  not  been  entered  upon  their 
respective  judgments.  John  N.  Johnson  must  be  required 
to  act  justly  and  equitably  toward  his  brothers  before  he 
can  receive  any  portion  of  the  fund  himself.  As  already 
stated,  his  conduct  procured  the  satisfaction  of  his  brothers' 
liens,  which  liens  we  have  already  restored  as  against  him. 
According  to  the  Sheriff's  proposed  distribution  endorsed 
upon  the  writ  upon  which  he  sold  the  real  estate  of  the 
defendant  the  amount  applied  to  the  judgment  of  John  N. 
Johnson  is  $650,89.  It  is  within  our  power  to  direct  the 
distribution  of  this  fund  according  to  principles  of  justice 
and  equity:  Fullerton's  Appeal.  164  Pa.  611.  Perhaps  we 
would  be  fully  justified  in  distributing  to  S.  S.  Johnson  and 
Mark  E.  Johnson  the  entire  sum  designated  by  the  pro- 
posed distribution  of  the  Sheriff,  and  refusing  to  John  N. 
Johnson  any  portion  of  the  proceeds  of  sale.  It  is  by  no 
me&ns  certain,  however,  that  so  large  a  sum  would  have 
been  bidden  for  the  property  if  these  judgments  had  not 
appeared  by  the  record  as  satisfied  on  the  day  of  sale. 
Indeed  it  is  quite  probable  that  a  larger  sum  was  bidden 
because  these  judgments  appeared  to  be  satisfied.  We 
have  therefore  concluded  that  the  demands  of  equity  will 
be  met  so  far  as  it  can  now  be  done  by  distributing  pro- 
portionately among  the  three  judgments  held  by  the  three 
Johnson  brothers  the  fund  of  $650.89,  designated  by  the 
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Sheriff  for  the  John  N.  Johnson  judgment.  These  judg- 
ments were  all  entered  on  the  same  day,  and  if  no  satis- 
faction had  ever  been  entered  upon  any  of  them  would 
have  shared  the  proceeds  of  sale  upon  the  same  basis. 
The  judgments  as  originally  entered  July  26,  1912,  are 
as  follows: 

S.  S.  Johnson,  170  September  Term,  1912,  $3&t  45 
John  K.  Johnson,  171  September  Term,  1912,  559  91 
Mark  E.  Johnson,  172  September  Term,  1912,        441  49 

Total  principal  of  the  judgments,   $1,385  85 

The  entire  fund  applicable  to  them  is  $650.89,  or  suf- 
ficient to  pay  47%  of  the  principal  of  each.  We  therefore 
distribute  this  fund  as  follows,  viz: 

To  S.  S.  John.son,  on  judgment.  170  September 

Term    1912,    $180  69 

To  John  N.  Johnson,  on  judgment,   171   Sep- 
tember  Term,    1912,    262  70 

To    Mark    E.    Johnson,    on    judgment,     172 

September  Term    1912,    207  50 

Making  total  amount  thus  distributed,..       $650  89 

'  The  Sheriff  is  directed  to  make  payments  accordingly. 
This  does  not  change  the  proposed  distribution  suggested 
by  the  Sheriff,  except  as  to  the  $6.S0.89,  allotted  the'rein 
to  the  John  N.  Johnson  judgment.  This  is  the  only  sum 
now  within  our  control.  If  S.  S.  Johnson  and  Mark  E. 
Johnson  are  respectively  entitled  to  ,3  larger  recovery 
from  John  N.  Johnson  for  his  alleged  breach  of  contract 
this  distribution  will  not  bar  them  from  their  remedy. 
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J.    S.    Er,LIOTT.    ET  AL.,    VS.    BiG   SPRING    ElECTRIC  COMPANY. 

Electric  Light  Companies — Rates. 

Tbe  Btg  Spring  Electric  Company  publtsbed  and  ffled  with  the 
Commlssloii,  under  date  of  Marcb  23,  1916,  effecUve  April  23,  1915, 
a  schedule  of  tariffs  increasing  tbe  rates  for  power  service  In  the 
Borongli  of  Newrille.  Gertflln  citizens  of  tbe  said  Borough  Bled  a 
complaint,  alleging  that  the  proposed  increase  was  \injaat  and  nn- 
reasonelile  and  greatlj  in  excess  of  the  chargea  of  other  com- 
panies for  itlie  service.  The  Respondent  In  its  answer  averred  that 
the  ofd  rate  of  the  companj'  for  power  service  was  furnished  at 
less  ttun  cost,  and  the  pn^osed  rates  In  the  new  schedule  are 
onlj  snch  as  will  recompense  the  company  for  tlie  actual  cost  of 
furnishing  such  service. 

Held:  That  when  the  it«n  of  power  service  can  be  separated 
from  bhe  rest  of  the  business  and  the  net  earnings  of  tliat  service 
clearly  shown,  a  proper  protection  of  all  interests  concerned  re- 
quire that  a  due  and  careful  consideration  be  given  to  this  branch 
of  the  service  in  rate  making,  but  In  this  caee,  no  such  separation 
or  segregation  was  shown,  nor  was  any  material  evidence  snb- 
mltted  to  Aow  why  the  Respondent  company  found  It  necessary 
to  advance  its  rates  for  power  in  April,  1915.  It  was  admitted 
by  the  Respondent  that  it  conducted  Its  business  at  a  profit  in 
1912,  when  the  old  rates  were  in  effect,  and  Increased  Its  bonded 
Indebtedness  to  the  amount  of  fifty  thousand  dollars  ($50,000), 
only  oue-thlrd  of  which  was  Invested  In  the  jiroperty  of  the  com- 
pany, and  as  the  status  of  the  Respondent's  business  has  not 
changed  materially  since,  and  as  the  Respondent  failed  to  show 
that  current  for  power  was  furnished  at  a  loss  under  the  old 
rates,  an  .order  was  issued  restraining  the  Respondent  from  putting 
into  effect  the  proposed  schedule,  increasing  the  rates  for  power. 

Public  Service  Commission,  No.  366.     Complaint  Docket. 

Brecht,  Commissioner,  May  20,  1915. 

This  complaint  alleges  that  in  a  notice  received  by  Com- 
plainants  from   the   Respondent,   the   Big   Spring  Electric 
Company,  under  date  of  March  I,  1915,  effective  April  1, 
1915,  the  rates  for  power  are  "largely  increased;  that  the 
rates  proposed  "are  greatly   in   excess  of  the  charges  of 
other  companies  for  like  service;"  and  that  "the  said  ex- 
cessive  rates     ••••••     are   in   violation   of   the 

agreements  made  and     ••••••     for  the  purpose 

of   rendering    impossible   the   continuance   of   the    use    of 
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power  by  the  consumers,  which  would  cause  great  loss  and 
injury  to  them."  The  rates  involved  in  the  complaint 
were  subsequently  published  by  Respondent  under  date 
of  March  23,  191.S.  effective  April  23,  1915. 

The-  Respondent  avers  that  under  the  old  rates  the  Cmh- 
pany  furnished  power  at  less  than  cost;  that  it  imposes 
extra  cost  upon  the  company  to  furnish  Complainant's 
power  service,  and  that  the  new  schedule  of  rates  "will 
not  permit  of  one  cent  profit  in  this  class  of  business;  but 
will  more  nearly  recompense  the  Company  for  its  actual 
extra  cost"  of  furnishing  the  service  than  the  old  rates 
did. 

Complaint  was  brought  in  the  first  instance  because  of 
some  trouble  that  grew  out  of  the  character  of  the  cur- 
rent furnished  for  power  to  some  of  the  consumers.  In 
that  connection  it  was  alleged  that  the  irregularity  or 
lack  of  uniformity  in  the  current  furnished,  caused  serious 
loss  to  one  of  the  Complainants  who  is  engaged  in  the 
business  of  roasting  coffee,  and  that  when  the  company 
was  notified  that  a  claim  would  be  made  upon  it  for  dam- 
ages, if  the  current  supply  would  not  be  made  more  uni- 
form, the  Respondent  issued  a  notice  on  jFebruary  4,  1915, 
to  its  consumers  that  on  and  after  March  15,  1915,  the 
Big  Spring  Electric  Company  would  cease  to  supply  any 
current  whatsoever  for  power  purposes.  Thereupon  a 
complaint  was  filed  before  this  Commission  protesting 
against  the  discontinuance  of  furnishing  power  entirely, 
and  requesting  that  the  company  be  restrained  in  the  mat- 
ter. .A.n  order  was  accordingly  issued  upon  the  company 
by  this  Commission  to  the  eiJect  that  the  said  company 
could  not  arbitrarily  discontinue  furnishing  power  as  long 
as  it  contemplated  using  the  powers  granted  by  its  charter. 
About  that  time,  or  immediately  thereafter,  notice  was 
given  by  Respondent  that '  the  rates  for  power  current 
would  be  increased  by  publishing  its  schedule  of  March 
23.  1915,  effective  April  23,  1915. 

The  Big  Spring  Electric  Company  was  chartered  in  1907, 
and  in  February,  1908,  it  secured  a  franchise  authorizing 
it  to  occupy  the  streets,  alleys  and  public  grounds  of  the 
Borough  of  Newville,  Cumberland  County,  Pennsylvania, 
for  the  purpose  of  furnishing  light,  heat  and  power  to  that 
municipality.  The  franchise  ordinance  under  which  the 
said  Electric  Company  is  operating  provides  for  certain 
maximum  rates  for  light,  but  specifies  no  rates  that  are  to 
be  charged  for  power  furnished.     The  plant  was  installed 
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in  1908,  and  both  light  and  power  were  furnished  there- 
after to  consumers.  The  rates  for  power  were  fixed  at 
four  cents  per  killowatt-hour,  and  a  minimum  charge  of 
fifty  cents  per  horse-power  was  established.  Under  that 
schedule  power  was  furnished  until  in  the  spring  of  1915. 
Under  the  new  schedule,  effective  April  23,  1915,  the  rate 
for  power  is  fixed  at  5j  cents  per  killowatt-hour,  and  a 
minimum  charge  of  $1.50  per  horse-power  per  month  made 
when  the  total  rated  current  of  the  consumer  is  above  2 
horse-power,  and  when  two  horse-power  or  less,  a  minimum 
charge  of  $3.00  per  month. 

Complainants  testified  that  some  years  ago  they  were 
approached  by  officers  of  the  company  and  solicited  to  in- 
stall electric  motors  instead  of  the  steam  and  gasoline 
engines  which  they  had  been  using;  that  they  were  given 
verbal  assurances  that  the  rates  for  power  then  in  effect 
would  not  be  increased  thereafter,  and  that  upon  the 
strength  of  the  representations  made  to  them,  they  dis- 
posed of  their  engines  and  boilers  and  installed  electric 
motors. 

Mr.  Charles  W.  Hanrton,  a  former  Secretary  of  the  Re- 
spondent Corporation,  admitted  that  in  1912  the  interest  on 
the  bonds  was  paid,  and  a  6%  dividend  declared  and  paid 
on  the  capital  stock.  Mr.  S.  M.  Kitzmiller,  a  Director  of 
the  Electric  Company,  stated  in  his  testimony  that  it  was 
not  contended  that  tlie  business  of  the  company  as  a  whole 
is  not  profitable,  but  it  is  contended  that  the  portion  of 
the  business  which  had  to  do  only  with  the  furnishing  of 
,  power  service,  is  unprofitable,  "because  it  is  costing  us 
twice  the  amount  to  do  this  business  that  we  are  getting 
from  it,"  The  Manager  of  the  company  testified  that  there 
is  no  additional  help  employed  or  required  at  the  plant, 
nor  anywhere  else  to  supply  current  for  power. 

The  testimony  does  not  show  what  the  receipts  were 
under  the  old  rates,  nor  what  they  would  probably  amount 
to  under  the  new  rates,  nor  does  it  contain  any  figures 
which  show  what  the  expenses  were  under  the  old  rates 
for  maintaining  the  power  service.  This  it  seems  clearly 
should  have  been  shown  by  Respondent  and  should  have 
been  possible  to  demonstrate,  if  Respondent's  contention, 
that  the  power  service  is  furnished  at  a  loss,  is  correct. 
The  fact  that  it  was  not  shown  is  practically  tantamount 
to  an  admission  that  when  the  same  wires,  machinery,  em- 
ployes, and  current  are  employed  in  furhishing  light  and 
power,  and  especially  during  the  same  hours  of  the  day. 
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as  may  be  the  case  at  Xewville  under  the  franchise  re- 
quirements of  the  Respondent,  it  may  prove  to  be  too  diffi- 
cult a  matter  to  segregate  the  power  service  from  the  whole 
business  and  determine  its  cost  for  a  given  period  like  a 
year.  However,  where  this  item  of  service  can  be  sepa- 
rated from  the  rest  of  the  business  and  the  net  earnings 
clearly  shown,  a  proper  protection  of  all  interests  con- 
cerned will  require  that  due  and  careful  consideration  be 
given  to  this  branch  of  the  service  in  rate  making,  for 
rates  either  for  power  or  tight,  may  be  too  high  or  too  low 
to  provide  legitimate  returns. 

There  was  also  no  material  evidence  submitted  to  show 
why  the  Respondent  Company  found  it  necessary  to  ad- 
vance is  power  rates  in  April,  1915,  It  appears  from  the 
record  that  the  Big  Spring  Electric  Company  paid  two 
dividends  of  three  per  cent,  each  in  1912.  Its  capital 
stock  and  bond  issue  then  were  each  $15,000.  The  com- 
pany changed  hands  some  time  in  1912,  and  in  due  course 
the  new  corporation  authorized  a  capital  stock  of  $100,000, 
and  a  bond  issue  for  $100,000.  No  new  stock  having  ever 
been  issued,  the  capital  stock  remains  to-day  at  $15,000;  of 
the  new  bonds,  $50,000  were  issued,  making  the  total  out- 
standing bond  issue  now  $65*000.  The  first  $20,000  of 
the  new  issue  were  sold  at  par  and  interest;  the  next  $30,- 
000  at  90  and  interest. 

In  his  testimony  to  show  how  the  proceeds  of  nearly 
$50,000  obtained  from  the  bond  sale,  were  expended  in 
plant  property  and  facilities,  the  manager  of  the  company 
could  account  for  only  $8,000  of  $10,000  that  were  spent 
upon  additions  and  improvements  since  the  present  com- 
pany acquired  the  property  in  1912.  Mr.  Kitzmiller,-  who 
sold  the  bonds  and  who  is  one  of  the  Directors  of  the  com- 
pany, set  forth  in  his  testimony  that  about  $12,500  were 
expended  upon  the  property  of  the  plant  since  1912,  not 
including  the  purchase  of  24  acres  of  land  for  which,  on 
account  of  its  "strategic"  importance  to  the  company,  an 
"exorbitant"  figure  had  been  paid.  It  appeared  that  the 
consideration  named  in  the  deed  for  this  piece  of  real 
estate  was  $1,000.  but  that  sum  was  merely  a  nominal 
figure,  the  actual  consideration  being  "considerably  more," 
but  witness  was  not  able  to  recall  how  much  was  paid  for 
the  tract  in  question. 

It  is  admitted  in  the  testimony  of  the  Respondent  that 
the  business  was  conducted  at  a  profit  in  1912  when  the 
old  rates  were  in  effect.     Since  then  the  bonded  indebted- 
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ness  of  the  company  has  been  increased  $50jOOO,  but  ap- 
parently only  about  one-third  of  that  amount  invested  in 
the  property.  The  improvements  that  have  been  made 
have  added  to  the  revenue  not  only  in  the  Borough  of  New- 
ville,  but  also  in  securing  the  Cumberland  Valley  Railway 
Company  as  a  patron.  The  major  portion  of  the  invest- 
ment appears  to  have  been  made  for  extensions  and  facili- 
ties to  supply  current  to  the  Cumberland  Valley  Railway 
Company,  and  therefore,  the  proportion  of  receipts  to  legiti- 
mate expenses  in  the  Borough  of  Newville  remain  practi- 
cally about  the  same  as  in  1912. 

As  the  status  of  Respondent's  business  has  not  changed 
materially  since  a  6%  dividend  was  declared,  and  as  the 
Respondent  failed  to  show  that  current  for  power  was 
furnished  at  a  loss  under  fhe  old  rates,  an  order  will  be 
issued  restraining  the  Respondent  from  putting  into  effect 
the  proposed  schedule  providing  for  an  increase  in  its 
rates  for  power  on  and  after  April  23,  1915. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having, 
on  the  date  hereof,  made  and  filed  of  record  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  May  20th.  1915,  it  is  ordered:  That  the 
Big  Spring  Electric  Company  shall  desist  and  refrain  from 
collecting  any  and  all  charges  and  rates  provided  for  in 
the  schedule  of  tariffs  of  the  said  company  designated  as 
P.  S.  C.  No.  2,  filed  March  23rd,  1915,  and  effective  April 
23rd,  1915. 


Commonwealth  of  Pennsylvania  vs.  West  Penn  Steel 
Company, 

Foreign  Corporations — Bonus  on  Capital  Stock. 
A  toniga  corporation  doing  business  In  this  state  Is  sobject  to 
bonus  on  tbe  value  of  Its  bnlldlngs,  machloer;  and  plant  equipment 
and  on  the  vslne  of  ita  raw  materia!  at  the  plant.    Finished  pro- 
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duct,  the  result  of  worblng  np  a  portion  ol  the  raw  material  that 
has  been  valued  for  the  pnrpoBe  of  {muub,  and  accounts  and  bills 
receivable  are  not  subject  to  bonus. 

CuA  and  carrent  assets  repreeenthig  cash  are  not  subject  to 
bonus,  in  tbe  absence  of  teotlmouj  showing  how  much  Is  cash  and 
the  nature  of  the  current  assets  and  cash  items,  and  that  tbe  sum 
represented  thereby  ta  property  wbolly  employed  in   Pennsylvania. 

Accounts  due  a  foreign  corvoratlon,  doing  businesa  In  tbls  state 
are  not  to  be  considered  Id  a  settlement  for  bonus. 

Appeal  from  settlement  for  bonus.  C.  P.  Dauphin 
County,  No.  542  Commonwealth  Docket.  1911, 

Wm.  M.  Hargest,  Deputy  Attorney  General,  for  plaintiff. 

George  M.  Hosack,  for  defendant. 

McCarrell,  J.,  April  12,  1915. 

The  defendant  is  a  New  Jersey  corporation,  organized 
November  25th,  1908  "for  the  manufacture  of  iron  and 
steel  sheets,  bars,  etc."  It  began  business  in  Pennsylvania 
December  17th,  1908,  locating  its  plant  and  office  at  Brack- 
enridge.  Pa.  It  admits  its  liability  for  bonus  upon  so  much 
of  its  capital  stock  as  is  actually  employed  wholly  in  Pen.i- 
sylvania.  The  only  dispute  is  as  to  the  amount  of  capital 
so  Employed.  Trial  by  jury  has  been  duly  waived,  and 
from  the  testimony  submitted  we  find  the  following, 

STATEMENT    OF    FACTS. 

The  affidavit  of  Mr.  Burdick,  the  treasurer,  offered  in 
evidence  by  the  defendant,  shows  the  following  invest- 
ments, to  wit: 

Inventory  representing  property  located  at  Brackei>- 
ridge,  Penn'a. 

Raw   material,    $104,654  77 

Finished    product,    88,985  27 


Value  of  property,  represent- 
ing actual  book  value  of  the 
buildings,  machinery,  etc.  at  its 
plant,    $761,195  70 

Accounts  and  bills  receivable 
due  the  company  from  cus- 
tomers for  goods  which  it  manu- 
factured and  sold  to  them,   263,817  21 


$193,640  04 
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Cash  and  current  assets  repre- 
senting cash  and  cash  items,   . .  9,835  48 

—^1,034,848  39 


$1,228^488  43 


The  settlement  for  bonus  made  September  25th,  1911, 
is  upon  $1,227,448.  According  to  this  settlement  the  capi- 
tal previously  employed  in  Pennsylvania  was  only  $1,000. 

DISCUSSION. 

There  can  be  no  question  but  that  the  value  of  the  prop- 
erty as  shown  by  the  value  of  the  buildings,  machinery, 
etc.  at  its  plant  is  $761,195.70.  The  testimony  also  shows 
that  the  vahie  of  raw  material  at  the  plant  was  $104,654.77. 
Upon  these  two  items  we  are  of  opinion  that  the  bonus 
is  properly  payable.  The  finished  product  at  the  plant 
is  doubtless  the  result  of  the  working  up  of  a  portion  of 
the  raw  material  above  referred  to.  The  item  of  accounts 
and  bills  receivable  amounting  to  $263,817,21  is  included 
in  the  amount  of  the  bonus  settlement,  and  in  accordance 
with  the  decision  of  the  Supreme  Court  in  Com.  vs.  G.  W. 
Ellis  Co.  237  Pa.  328,  rendered  since  settlement,  this 
amount  cannot  properly  be  made  the  subject  of  bonus. 
The  item  of  cash  and  current  assets,  representing  cash 
and  cash  items,  $9,855.48,  does  not  appear  from  any  testi- 
mony submitted  -to  be  property  employed  wholly  in  Penn- 
sylvania. How  much  is  in  cash  is  not  stated,  and  what 
the  nature  of  the  current  assets  and  cash  items  may  be 
does  not  appear.  If  they  are  accounts  due  the  company 
from  customers,  they  are  not  to  be  considered  in  the 
settlement  of  Che  bonus.  We  are  of  opinion  that  the 
company  is  liable  for  bonus  upon  the  following,  to  wit: 

Value  of  plant  at  Brackenridge, $761,195  70 

Raw  material  at  plant,  104,654  77 

$865^50  47 
Deduct     amount     included     in     original 
bonus  settlement, 1,000  00 

Increase  subject  to  bonus,   $864,850  47 
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The  bonus  of  ^  of  1%  upon  this  amount 

is 2,882  83 

Interest  from   Nov.  27,   1911 583  77 

3,466  60 
Attorney   General's  commission   5%,    ...  173  33 

Amount  now  due  the  Commonwealth,..  $3,639  93 

CONCLUSION. 

We  therefore  direct  that  judgment  be  now  entered  in 

favor   of   the   Commonwealth   and   against   the   defendant 

for  the  sum  of  $3,639.93,  unless  exceptions  be  filed  within 

the  time  Hmited  by  law. 


Commonwealth  of  Pennsylvania,  ex  rel  Attorney 
General,  vs.  New  Castle  Savings  and  Trust  Com- 
pany. 

Corporations — Insolvency — Rights  of  Receiver  as  against 
Trustee  of  Bankrupt  Stockholder. 

A  trust  company  was  dissolved  and  a  receiver  appointed,  April 
6,  1807.  A  stockholder  of  the  trust  company,  Indebted  to  It,  was 
adjudged  a  trankrupt,  September  5,  1907.  Tke  trustee  of  -the  bank- 
rupt stocliliolder,  demanded  the  dividends  due  In  tbe  bankrupt 
stock. 

Held:  On  exceptions  to  Auditor's  report,  that  the  receiver  was 
entitled  to  withhold  all  dividends  due  on  the  bankrupt  stockholders 
stock  until  his  Indebtedness  to  the  trust  company  was  fully  paid. 

Exceptions  to  Auditor's  report.  C.  P.  Dauphin  Countyt 
No.   32,  Commonwealth   Docket,   1907. 

fF.  D.  Wallace  and  E.  E.  Beidleman  for  Diamond  National 
Bank. 

Richard  F.  Dana  for  B,  U.  Young,  Lyman  D,  Gilbert  and 
J.  Norman  Martin,  for  receivers. 

McCarrell,  J.,  June  23,  1915. 

Exceptions  have  been  filed  to  the  report  of  the  Auditor 
in  this  case  by  the  Diamond  National  Bank  and  by  the 
Trustee   in   bankruptcy   of   Beriah   U.   Young.     After  the 
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argument  the  exceptions  to  the  claim  of  the  Diamond 
National  Bank  were  withdrawn,  and  so  far  as  these  ex- 
ceptions are  concerned  the  Auditor's  report  will  be  con- 
firmed. 

The  Trustee  in  Bankruptcy  of  Beriah  U.  Young  claims 
that  the  dividends  in  the  hands  of  the  receiver  of  the  de- 
fendant company  upon  the  stock  held  by  said  bankrupt 
in  the  New  Castle  Savings  and  Trust  Company  should  be 
paid  to  him  and  not  retained  by  tlie  Receiver,  The  de- 
fendant company  was  dissolved  and  the  Receiver  ap- 
pointed about  April  5,  1907.  Beriah  U.  Young  was  not 
declared  a  bankrupt  until  about  September  5,  1907.  At 
the  time  of  the  appointment  of  the  Receiver  Beriah  U. 
Young  was  a  debtor  of  the  Trust  Company  and  also  holder 
of  its  stock.  He  had  no  right  at  law  or  in  equity  to  re- 
ceive any  dividend  upon  his  stock  until  his  debt  had  been 
paid,  and  the  Receiver  acquired  by  virtue  of  his  appoint- 
ment and  at  the  date  thereof  the  right  to  withhold  from 
Young  all  dividends  awarded  to  his  stock  until  the  in- 
debtedness of  Young  wis  fully  paid.  This  situation 
created  by  the  appointment  of  the  Receiver  was  not  legally 
changed  by  the  subsequent  bankruptcy  of  Young,  and  in 
our  opinion  the  rights  of  the  Receiver  remain  as  above 
stated.  The  Auditor  has  carefully  and  intelligently  con- 
sidered the  whole  subject,  and  we  are  entirely  satisfied 
with  his  conclusion. 

All  the  exceptions  to  the  Auditor's  report  are  overruled. 
The  report  is  confirmed  and  it  is  ordered  that  distribution 
be  made  accordingly,  and  that  payment  of  the  Auditor's 
fees,  expenses  and  charges  connected  with  the  audit  be 
paid  by  the  Receiver  out  of  the  funds  in  his  hands. 


Lilly   Lumber   Company   vs.   Malcom   H.   Gettys. 

Affidavits  oj  Defense — Sufficiency. 

An  affldavit  of  defense  tbat  alleges  tbat  the  note  in  suit  was 

obtained    by    fraud    and   n-lthoitt   consideration,   necessarily    raises 

a  qaestlon  of   fact  tbat  cannot  be  decided  t)y   tbe  conrt  and    is 

snlDcient  to  prevent  aonunary  Judgment 

Motion  for  judgment  for  want  of  sufficient  affidavit  of 
defense.  C.  P.  Dauphin  County,  No.  91,  January  Term 
1915. 


^yGoo'^lc 


J50  DAUPHIN  COUNTY  REPORTS  Vol.  i8 

William  H.  Id«l  vi.  Mark  M.  Matti*. 

George  L.  Reed,  for  plaintiff. 

A.  E.  Brandt  and  H.  M.  Bretz,  for  defendant. 

McCarrell,  J.,  July  2,  1915. 

The  affidavit  of  defense  alleges  that  the  note  in  suit 
was  procured  from  the  defendant  by  false  and  fraudulent 
representations,  and  that  no  consideration  whatever  was 
given  therefor.  If  proof  be  offered,  as  we  assume  it  will 
be,  to  sustain  this  allegation,  the  burden  under  the  law 
will  be  upon  the  plaintiff  to  show  that  it  obtained  the 
note  in  due  course  without  notice  and  gave  a  valuable 
consideration  therefor.  Questions  of  fact  thus  unavoid- 
ably raised  cannot  be  determined  by  the  Court,  and  we 
are  therefore  constrained  to  overrule  the  pending  motion 
for  judgment. 


William  H.  Idel  vs.  Mark  M.  Mattis. 

Justices  of  the  Peace — SKiamons — Appearance — Exceptions 

to  Record — Jurisdiction. 

Defects   la   the   Iraalug  or  service  of  a  BummoDS,    Iwued  by  a 

Justice  of  the  Peace  are  cured  hj  tbe  appearance  of  tbe  defemd- 

ant 

TlK  fact  that,  before  suit  broaght,  a  Justice  of  the  peace  sent  a 
notice  to  the  debtor,  stating  that  the  claim  had  l^een  placed  In  hia 
haods  for  collection  and  that  the  notice  was  Intended  to  save  costs 
and  trouble,  1b  not  evidence  that  tbe  Justice  was  acting  a«  agent  or 
attorney  for  the  creditor,  and  does  not  deprive  the  Justice  of  Juris-  ' 
diction  to  hear  and  determine  the  case. 

Certiorari,  C.  P.  Dauphin  County  No.  79,  March  Term 
1915. 

Paul  A.  Kunkel,  for  plaintiff. 

Horace  A.  Segelbaum  and  H.  L.  Lark,  for  defendant. 

McCarrf.ll,  J.,  July  2,  1915. 

Seven  exceptions  have  been  filed  to  the  record  returned 
in  this  case.  Two  of  the  exceptions  relate  to  the  service 
of  the  summons  and  are  dismissed  with  the  remark  that 
the  defendant  voluntarily  appeared  before  the  Justicev 
testified  in  his  own  behalf,  and  had  his  witnesses  examined, 
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SO  that  if  there  was  any  defect  in  the  issuing  of  the  service 
of  summons,  it  was  cured  by  his  appearance.     No  testimony 
has  been  offered  in  support  of  the  hfth  and  seventh  ex- 
ceptions    and    no    request    has    been    made    for    an   ocder 
requiring  the  Justice  to  make  a  fuller  return  with  respect 
to  the  matters  alleged  in  the  sixth  exception  than  has  al- 
ready been  made,  so  that  the  iifth,  sixth  and  seventh  ex- 
ceptions appear  to  be  unsupported  and  are  dismissed.     The 
lirst  and  second  exceptions  allege  that  the  Justice  had  no 
jurisdiction  to  hear  and  decide  the  case  because  he  was 
acting  as   agent   and   attorney  for   the   plaintiff.     No   de- 
positions have  been  taken  to  support  these  exceptions.     The 
exceptant  seems   to  rely   upon   the   fact   that   before   suit 
was  bnought  the  Justice  sent  a  written  and  printed  notice 
to  the  defendant,  stating  that  the  claim  had  been  placed 
in  his  hands  for  collection,  upon  which  notice  it  is  stated 
that  fhis  was  "intended  to  save  costs  and  trouble."     That 
this  notice  is  not  evidence  that  the  Justice  was  acting  as 
agent  or  attorney  for  the  plaintiff  was  settled  as  early  as 
14  S.  &  R.  157.     In  that  case  the  judgment  of  the  oourt 
below  was  reversed  because  it  permitted  to  be  offered  in 
evidence  as  proof  that  a  Justice  of  the  Peace  was  agent  of 
a  plaintiff  a  notice  very  similar  in  its  terms  to  the  one 
atuched  to  the  record  in  this  case.     Mr.  Justice  Gibson 
uses  the  following  language  in  discussing  this  question: 
"The   defendant    offered    an   account   furnished 
to  his  father  in  the  handwriting  of  Justice  Men- 
denhall.  who  is  dead,  accompanying  a  note  from 
the  justice,  which  contains  a  demand  of  payment. 
This  was  furnished  before  suit  was  brought;  and 
it  is  contended  to  be  competent  evidence,  because, 
as  it  is  said,  the  justice  was  the  agent'  of  Boyer, 
and,  consequently,  that  his  acts  are  to  be  treated 
as  the  acts  of  his  principal.     There  was  no  evi- 
dence of  any  delegation  of  authority,  except  what 
was  thought  to  result  from  the  relation  in  which 
the  parties  stood  of  magistrate  and  suitor ;  and  the 
law,   cretainiy,   will    not   from    this   presume   the 
existence  of  an   agency   so   fraudulent  and   base. 
.«••••     -We    are    therefore    of    opinion 
that  the  paper  was  incompetent,  and  ought  not  to 
have  been  admitted." 
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The  notice  alleged  to  have  been  sent  in  the  present  case 
was  therefore  not  evidence  of  agency  on  the  part  of  the 
Justice  who  sent  it,  and  no  attempt  has  been  made  by  de- 
positions or  otherwise  to  establish  the  alleged  agency  of 
the  Justice  for  the  plaintiff.  While  there  are  varying  de- 
cisions in  the  Court  of  Common  Pleas  of  the  State  upon 
this  subject,  it  has  been,  authoritatively  settled  by  the 
decision  of  the  Superior  Court  in.  Wagner  vs.  Hoffman, 
19  Superior  Ct.  414.  The  case  of  Boyer  vs.  Potts,  supra, 
is  referred  to  and  Judge  Beaver  comments  upon  the  suffi- 
ciency of  the  evidence  offered  to  sustain  the  allegation  of 
agency,  as  follows,  on  page  418 : 

"The  entire  evidence  taken  together  is  not  suf- 
ficient, in  our  opinion,  to  constitute  such  an  agency 
as  would  disqualify  a  justice  of  the  peace  from 
acting  in  his  official  capacity  in  the  collection  of 
the  claim  by  a  suit.     The  letter  was  such  a  notice 
as   is   frequently   given  and   very  properly   given 
by  justices  of  the  peace  to  their  neighbors,  in  order 
to  avoid  costs,  but  this  should  not  of  itself  dis- 
qualify him,  in  the  absence  of  evidence  that  he  had 
been  employed   as  attorney  in   fact  or  agent   by 
the    plaintiff    to    collect    his    claim.     Upon    both 
grounds,  therefore,   we   think   the   finding  of   the 
referee   should   be   sustained.     The   decree  of  the 
oourt  below  is  reversed  and  judgment  is  directed 
to  be  entered  in  favor  of  the  plaintiff  and  against 
the  defendant,  in  accordance  with  the  finding  of 
the  referee." 
The  present  case  seems  to  have  been  patiently  heard  and 
carefully  considered  by  the  Justice  of  the  Peace,  and  we 
find   no  error  in  the  record  of  his  proceedings.     The  ex- 
ceptions therefore  are  dismissed  and  the  judgment  oi  the 
Justice  is  affirmed. 


Ernest  Kramfert  vs.  The  County  of  Dauphin. 
Criminal   Law — Witnesses — Commitment    to    Prison    in    De- 
fault of  Bail  to  Appear  and  Testify  on  the  Part  of  the 
Commonwealth — Compensation. 
Wihep  a  witness  has  heen  coinmltted  to  prison,  under  the  Act  of 
March  31,  1860.  P.  I^  439,  In  default  of  toall  to  appear  and  teetlfv 
on   the   part   of    the   Com  moo  wealth,    by    one    who   bad   etatntor.v 
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authority  to  Bo  act,  the  regularity  of  the  proceedlugs  leading  np  to 
the  cotmultment  must  be  presumed  In  the  absence  of  proof  to  the 
contrary. 

Under  the  Act  of  April  17,  1913,  P.  L.  79,  a  witness  committed 
under  the  Act  of  March  31,  1860,  P.  L.  439,  I3  entitled  to  be  paid 
at  the  rate  of  (1.50  per  day,  for  each  day  that  he  Is  detained  in 

Case  stated.  C.  P.  Dauphin  County,  \o.  681,  June  Term 
1914. 

fF.  L.  Loeser  and  Chas.  L.  Bailey,  for  plaintiff. 

F.  M.  Olt,  for  defendant. 

KuNKEL,  P.  J.,  July  1,  1915. 

This  case  lias  been  submitted  to  us  by  the  parties  to  be 
determined  without  the  intervention  of  a  jury,  pursuant 
to  the  provisions  of  the  Act  of  April  22,  1874,  P.  L.  109. 
We  find  the  facts  to  be  as  set  forth  in  the  plaintiff's  state- 
ment.    In  brief  they  are  as  follows: 

FACTS. 

The  plaintiff  was  confined  in  the  Dauphin  County  Prison 
for  a  period  of  one  hundred  and  two  days,  by  virtue  of 
commitments  issued  by  the  Alderman  of  the  Fourth  Ward 
oi  the  City  of  Harrisburgf..  to  secure  his  appearance  as  a 
witness  on  behalf  of  the  Commonwealth  in  the  prosecu- 
tion of  a  certain  Albert  Jaeger  for  murder.  He  made  de- 
mand upon  the  defendant  for  the  sum  of  $153,  being  $1.50 
for  each  day  or  part  of  a  day  during  which  he  was  confined 
in  the  prison.  Payment  was  refused.  Whereupon  he  in- 
stituted this  action  to  recover  the  amount  of  his  claim. 

DISCUSSION. 

The  claim  is  based  upon  the  Act  of  April  17,  1913,  P.  L. 
79.  which  reads  as  follows:  "That  any  witness,  in  any 
case,  who  shall  be  committed  in  default  of  bail  to  prison 
by  any  judge,  alderman,  magistrate,  justice  of  the  peace  oc 
coroner,  to  appear  and  testify  in  behalf  of  the  Common- 
wealth, shall  he  paid,  out  of  the  treasury  of  the  proper 
county,  the  sum  of  one  dollar  and  fifty  cents  for  each  day; 
or  part  of  a  day.  such  witness  shall  be  detained  in  prison." 
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Thus  it  appears  that  any  witness,  who  is  committed  in 
default  of  bail  to  prison  by  any  of  the  officers  named  in 
the  Act,  to  secure  his  appearance  and  testimony  in  behalf 
of  the  Commonwealth,  is  entitled  to  be  paid  at  the  rate  of 
$1.50  for  each  day  or  part  of  a  day  during  which  he  is  de- 
tained in  prison.  By  the  Act  of  March  31,  1860,  P.  L.  439, 
authority  is  given  to  a  judge,  magistrate  or  alderman  to 
exact  bail  from  a  witness  in  all  cases  triable  in  the  Oyer 
and  Terminer,  where  a  positive  oath  is  made,  reduced  to 
writing  and  signed  by  the  deponent,  setting  forth  sufficient 
reasons  or  facts  to  induce  the  firm  belief  that  such  a  wit- 
ness will  abscond,  elope  or  refuse  to  appear  upon  the  trial 
and  in  default  thereof  to  commit.  The  power  thus  granted 
was  exercised  in  the  present  case.  The  commitments, 
though  inartificially  drawn,  distinctly  state  that  the  plain- 
tiff "is  charged  before  William  L.  Windsor,  Jr„  Alderman, 
Fourth  Ward,  in  and  for  said  City,  with  witness  for  mur- 
der, upon  oath  of  Joseph  P.  Thompson,"  in  the  one  in- 
stance, and  "with  witness  for  murder  case,  on  oath  of 
Charles  H.  Smith,"  in  the  other.  There  can  be  no  doubt 
but  that  this  means  the  plaintiff  was  committed  by  the 
Alderman  to  prison  to  secure  his  attendance  and  testimony 
in  behalf  of  the  Commonwealth  in  a  prosecution  for  mur- 
der. He  therefore  comes  within  the  terms  of  the  Act  of 
1913.  The  defendant,  however,  contends  that  it  is  not  liable 
in  the  present  case,  because  the  commitments,  by  virtue  of 
which  the  plaintiff  was  sent  to  prison^  were  void,  the  oath 
referred  to  therein  not  having  been  reduced  to  writing  and 
signed  by  the  deponent  and  the  reasons  or  facts  to  induce 
the  firm  belief  on  the  part  of  the  Alderman  that  the  plain- 
tiff would  abscond,  elc-pe  or  refuse  to  appear  upon  the 
trial,  not  having  been  set  forth  as  required  by  the  statute. 
But  there  was  no  evidence  offered  to  support  its  allegation 
that  the  statutory  requirements  were  not  complied  with. 
The  answer  to  the  contention  therefore  is.  that  the  plain- 
tiff was  committed  to  prison  by  one  who  had  statutory 
authority  so  to  act,  and  that  the  power  to  commit  being 
clear  the  regularity  of  the  proceedings  leading  up  to  the 
commitment  in  the  absence  of  proof  to  the  contrary  must 
be  presumed.  Omnia  praesiimunter  rite  et  solenniter  esse 
acta.  Whether  the  right  of  a  witness  to  recover  in  a  case 
of  this  icind  depends  on  the  regularity  or  validity  of  the 
process  to  which  he  is  subjected  is  open  to  grave  doubt. 
We  are  not  called  upon  to  decide  that  question  now. 
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CONCLUSION. 

Wherefore  we  conclude,  that  the  plaintiff  is  entitled  to 
recover. 

Accordingly  judgment  is  directed  to  be  entered  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  snm  of 
$153,  with  interest  from  August  25,  1914,  the  amount  to  be 
liquidated  by  the  Prothonotary,  unless  exceptions  be  filed 
within  the  time  limited  by  law;. 


Mary  M.  First  and  Spencer  L.  First  vs.  James  F. 
Runkle. 

/fills— Rule  in  Shelley's  Case. 

Testator,  by  hly  will,  gftve  to  his  wite  the  Income  of  hla  reelduaiT 
Mtate  so  loug  as  she  remained  hi))  widow.  In  the  event  of  her 
deatb  wltliout  remarriage,  tie  gave  the  Income  oF  his  residuary 
estate  to  his  four  daughters,  tlie  properO"  to  remain  unsold  until 
the  death  of  all  of  his  cbUdrea  when  It  was  to  be  sold  or  divided 
among  their  If^al  heirs  as  the  law  provides.  One  daughter  died 
In  the  lifetime  of  testator.    The  widow  died  without  remarrrlng. 

Hrlo;  That  Uie  daugb-tera  took  an  estate  In  fee,  under  the  rule 
In  Shelley's  case. 

Case  Stated.  C.  P.  Dauphin  County,  389,  June  Term, 
1915. 

Philip  S.  Moyer,  for  plaintiff. 

John  C.  Nissley,  for  defendant. 

McCarrell,  J.,  July  9,   1915. 

The  plaintiffs  have  agreed  to  sell  and  convey  in  fee 
simple  to  the  defendant  a  house  and  lot  of  ground  in  the 
City  of  Harrisburg,  John  Y.  Yousling  died  seized  of  the 
premises,  and  the  question  to  be  determined  is  whether 
Mary  M.  First,  his  daughter  and  plaintiff  herein,  acquired 
under  his  will  an  estate  in  fee  simple.  The  will  probated 
October  28,  1905,  (Book  Q,  351)  gives  specifically  to  Mary 
Yousling.  the  wife  of  the  testator,  all  his  personal  prop- 
erty and  his  house  No.  1213  Green  street,  absolutely.  It 
then  provides  as  follows : 

"Also  all  the  income  of  the  residue  of  my  estate 
so  long  as  she  remains  my  widow.  In  case  my 
wife  should  remarry  .nhe  shall  receive  one-third  of 
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my  estate  in  addition  to  my  former  bequests,  and 
my  children,  Emma,  Anna,  Mary  and  Lnella  shall 
receive  the  income  of  the  residue  of  my  estate, 
share  and  share  alike.  In  case  my  wife  should 
not  remarry,  at  her  death  I  give  60  my  children 
before  mentioned  all  the  income  from  my  estate 
not  already  bequeathed.  The  property  to  remain 
unsold  until  after  the  demise  of  all  my  children 
when  it  shall  be  sold  or  divided  among  their  legal 
heirs  as  the  law  provides.  My  estate  during  the 
interim  shall  be  under  the  management  and  care 
of  my  oldest  child,  who  shall  receiv.e  reasonable 
compensation,  not  to  exceed  six  per  centum  of 
the  receipts  for  services  rendered." 

Emma  Yousling,  one  of  the  daughters  named  in  the 
will,  died  before  the  testator.  Mary  Yousling,  wife  of 
the  testator,  survived  him  and  died  on  the  23rd  of  January, 
1911.  The  three  surviving  children  of  the  testator  after 
the  death  of  their  mother  made  an  amicable  partition  of 
the  testator's  real  estate,  and  Mary  M.  First,  the  plaintiff 
herein  received  from  her  sisters  Anna  and  LucUa,  a  deed 
conveying  to  her  in  fee  simple  their  respective  interests  in 
the  premises  contracted  to  be  sold  to  the  defendant,  thus 
vesting  in  the  plaintiff,  Mary  M.  First,  whatever  title  was 
acquired  by  the  daughters  of  John  Y.  Yousling  under  his 
aforesaid  last  will  and  testament. 

It  seems  to  be  clear  from  the  will  that  the  testator  in- 
tended his  children  and  their  legal  heirs  to  have  and 
possess  all  his  real  estate,  subject  only  to  the  life  interest 
or  estate  of  his  wife,  Mary  Yousling.  No  other  persons 
appear  to  have  been  within  the  range  of  the  testator's  pur- 
pose when  he  made  his  will.  It  is  suggested  that  the 
direction  contained  in  the  will  that  the  property  should 
remain  unsold  until  after  the  death  of  all  the  children  and 
should  then  be  sold  or  divided  among  their  legal  heirs,  as 
the  law  provides,  gives  to  the  daughters  of  the  testator 
only  a  life  estate,  but  it  seems  to  be  clear,  as  already  stated, 
that  the  testator  intended  that  these  children  and  their 
legal  heirs  should  have  his  real  estate.  If  this  was  his 
intention  then  the  application  of  a  well  known  rule  of 
property  gives  to  the  daughters  of  the  testator  a  title  in 
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fee  simple  to  his  real  estate.     This  rule  is  known  as  the 

rule  in  Shelley's  case,  and  it  declares  that : 

"When  the  ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  free  hold,  and  in  the  same  gift 
or  conveyance  an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs  in  fee,  or  in  tail,  'the 
heirs'  are  words  in  limitation  of  the  estate,  and 
not  words  of  purchase.  This  rule  in  Shelley's 
case  is  a  rule  of  law,  and  not  simply  of  construc- 
tion, and  where  the  language  used  in  the  instru- 
ment brings  the  case  within  the  rule,  the  fact 
that  it  was  the  intenti*::n  of  the  grantor,  or  de- 
visor, that  the  rule  should  not  operate,  is  of  no 
importance.  And  so  imperative  is  the  rule  that, 
although  there  be  an  express  declaration  that  the 
ancestor  shall  only  take  and  have  a  life  estate, 
yet  this  expressed  intention  will  not  defeat  its 
operation." 

These  principles  are  clearly  stated  in  Grimes  vs.  Shirk, 
169  Pa.  74.  In  this  case  numerous  authorities  are  cited 
and  considered  by  President  Judge  Livingston,  whose  de- 
cision was  affirmed  by  the  Supreme  Court  upon  the  opinion 
of  the  court  below.  Numerous  later  decisions  might  be 
referred  to  if  it  were  necessary. 

In  the  case  of  Reutter  vs.  McCall.  192  Pa.  77,  the  testa- 
tor in  his  will  used  the  following  language: 

"I  give  and  bequeath  to  my  beloved  wife,  Cath- 
arine Reutter,  all  my  estate,  personal,  real  and 
mixed  of  whatsoever  kind,  to  have  and  to  hold 
during  her  natural  life  or  so  long  as  she  remains 
my  widow,  and  after  her  death  or  marriage  to  my 
legal  heir  during  his  natural  life,  and  after  his 
death,  to  his  heirs  and  assigns  forever," 

The  testator  had  one  son.  John  Reutter,  Jr,,  and  it  was 
held  that  he  "took  an  estate  in  fee  under  the  will  of  his 
father  in  the  land  in  question."  This  case  is  an  ordinary 
instance  of  the  direct  application  of  the  rule  in  Shelley's 
case: 

The  positive  direction  in  the  present  case  that  the  prop- 
erty shall  remain  unsold  until  the  death  of  all  the  children 
floes  net  make  any  difference  in  (he  estate  granted.  It 
merely  emphasizes  the  intention  of  the  testator  to  give  his 
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children  only  an  estate  for  iife.  Indeed  the  granting  of 
only  a  life  estate  always  carries  with  it  an  implied  pro- 
hitition  against  a  sale,  and  the  expression  of  such  pro- 
hibition neither  lessens  nor  enlarges  the  estate.  In  Curtis 
vs.  Longestreth,  44  Pa.  297,  a  positive  direction  that  cer- 
tain real  estate  should  not  be  sold  was  held  to  make  no 
difference  as  to  the  estate  intended  to  be  granted.  The 
testator  after  granting  the  rents,  issues  and  profits  of  a 
dwelling  house  to  a  particular  person,  directed  as  follows, 

".A.fter  her  decease  I  grant  and  devise  the  said 

dwelling  house  to  Malcom  McNeran,  son  of  my 
nephew.  Asbel  McNeran,  during  his  natural  life, 
not  to  be  sold  or  exchanged  while  he  lives,  and  at 
his  death  to  vest  in  his  heirs  as  tenants  in  com- 
mon; but  should  he  die  without  issue,  then  the 
said  property  to  descend  to  my  surviving  heirs." 
In  construing  this  devise  Mr.  Justice  Strong  at  page 
302,  uses  the  following  language,  viz: 

"The  gift  was  to  the  devisee  named  during  his 
natural  life,  with  remainder  at  his  death,  to  his 
heirs  as  tenants  in  common,  and  if  he  should  die 
without  issue,  over  to  the  surviving  heir  of  the 
testator.  Without  the  last  limitation  it  would  be 
an  estate  in  fee  simple,  but  that  shows  that  the 
testator  meant  by  the  words  'heirs,'  'heirs  of  the 
body,'  when  he  employed  it  in  the  gift  of  the  first 
remainder.  Then  what  is  there  to  show  that  he 
used  it  as  a  word  of  purchase  rather  than  a  word 
of  limitation.  Nothing  l)ut  the  direction  that 
the  heirs  of  the  tenant  for  life  should  take  as  ten- 
ants in  common.  That,  however,  has  always  been 
held  insufficient  to  overcome  the  presumption  that 
the  te.stator  does  not  intend  the  remainder  men 
to  take  as  the  root  of  a  new  succession,  where  lie 
describes  them  as  'heirs'  or  'heirs  of  the  body,' 
the  technical  words  of  limitations.  It  is  as  best 
equivocal,  or,  if  regarded  as  repugnant  to  the  gift 
to  heirs  as  such,  why  should  it  prevail  over  the 
rational  presumption  that  when  a  testator  uses 
technical  words  of  limitation,  he  means  to  use 
them  in  a  technical  sense,  especially  when  that 
sense   corresponds   with   common   understanding? 
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Standing  alone,  as  in  this  case,  it  never  does.  We 
are  of  opinion,  therefore,  that  the  devisee  took 
under  the  will  of  the  testator  an  estate  tail  in  the 
Front  street  property,  which  became  a  fee  simple 
under  the  Act  of  April  15,  1859,  P.  L.  670." 

In  the  present  case  the  testator  after  granting  a  life  es- 
tate to  his  children  directs  that  after  their  death  the  real 
estate  "shall  be  sold  or  divided  among  their  legal  heirs  as 
the  law  provides."  The  remainder  is  to  the  legal  heirs  of 
the  children,  net  of  the  testator.  The  word  "heirs"  is  a 
word  of  limitation  and  not  of  purchase. 

In  Guthrie's  Appeal,  37  Pa.  13,  it  is  said: 

"To  those  words  the  law  attaches  .a  definite 
meaning.  They  are  words  of  limitation  and  not 
of  purchase.  When  used  hy  a  testatOR  the  law 
presumes  that  he  used  them  in  their  legal  sense, 
that  he  intended  not  individuals,  but  quantity  of 
estate,  and  descent.  Whenever  they  are  em- 
ployed, therefore,  the  burden  is  thrown  upon  him 
who  contends  that  they  are  words  of  purchase, 
to  rebut  this  presumption." 

In  the  present  case  we  find  nothing  in  any  part  of  the 
testator's  will  to  rebut  the  presumption  that  he  used  the 
words  "legal  heirs"  in  the  usual  sense  as  words  of  limita- 
tion and  not  of  purchase.  We  are  satisfied  that  those  who 
take  in  remainder  under  the  testator's  will  were  intended 
by  him  to  take,  not  under  him,  but  under  his  own  children 
as  their  own  legal  heirs.  The  rule  in  Shelley's  case  there- 
fore applies  and  a  fee  simple  estate  is  thereby  vested  in  the 
testator's  children,  Kemp  v.  Reinhard.  228  Pa.  143.  We 
are  of  opinion  that  his  daughters  took  an  estate  in  fee 
simple  in  testator's  real  estate,  and  that  his  daughter  Mary 
M.  First,  plaintiff  herein,  can,  when  joined  in  a  deed  with 
her  husband  make  a  valid  conveyance  in  fee  simple  of  the 
premises  described  in  the  case  stated,  and  that  under  the 
terms  of  the  said  case  the  defendant  is  bound  to  pay  the 
purchase  price  in  accordance  with  his  agreement.  We 
accordingly  direct  that  judgment  be  now  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $3,300.  To  this  order  and 
finding  the  defendant  doth  except,  and  at  his  request  an 
exception  is  now  sealed. 
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Combined  Committee  of  the  Uxited  Business  Men's 
Association  of  Philadelphia,  et  al.  vs.  Pennsyl- 
vania Railroad  Company,  et  al. 

Supplemental  Opinion  and  Modification  of  Order. 

Railro  ads — Rates — Rehearing. 
Petittoos  were  filed  with  the  Ctnuminslon  praying  for  rebearlngs 
and  modlflcatlona  of  the  order  of  tlie  CoiiimUslou  In  the  matter  of 
the  eomplalDt  ot  the  Combined  Committee  of  the  I'nlted  ituslneiw 
Men's  Association  of  Fhllodelphla.  et  al.,  against  the  Pennsylvania 
Itallroad  Company,  et  al.,  and  arguments  were  beard  by  the  Com- 
mission upon  these  petittona.  After  a  cou  aide  rat  ion  of  thi^  matters 
raised,  tbe  Commission  modifled  Its  former  order  by  directing  the 
railroad  companies  respondent  to  make  the  one-liundreil-trlp  In- 
dividual commutation  tickets  valid  for  a  period  of  twelve  uiontlis 
from  the  date  of  inaue,  and  to  substitute  fur  round-trip  tickets  and 
one-way  ticiiets  now  sold,  tickets  good  in  either  direction  l)etween 
designated  stations  In  tbe  vicinity  of  Phitadelpbla.  Tbe  Conimla- 
alon  refused  to  modify  lt.s  former  order  In  the  other  particulars 
prayed  for,  and  declined  to  re-open  the  case  for  the  purpose  of  taking 
ftirther  testimony. 

Public  Service  Commissbn.     \o.  315  Complaint  Docket. 
Johnson,  Commissioner,  May  20,  1915. 

Following  the  determination  by  the  Commission  of  the 
case  of  the  Combined  Committee  of  the  United  Business 
Men's  Association  of  Philadelphia,  et  al.  vs.  the  Pennsyl- 
vania Railroad  Company,  Philadelphia  and  Reading  Rail- 
way Company,  and  the  Baltimore  and  Ohio  Railroad  Com- 
pany, a  petition,  dated  December  14,  1914.  was  filed  by  the 
Counsel  for  the  Combined  Committee  of  the  United  Busi- 
ness Men's  Association  of  Philadelphia  and  the  Commuters' 
Association  praying  for  a  modification  of  the  Commission's 
finding  and  order. 

On  the  I8th  day  of  December.  1914,  the  Commission  fixed 
January  8th,  1915,  for  hearing  argument  upon  the  petition. 
On  the  4th  of  January.  191 5.  a  petition  was  filed  by  the  Uni- 
ted Commuters'  Association  of  Brvn  Athyn,  Huntingdon 
Valley.  Valley  Falls.  Walnut  Hill.  Paper  Mills,  Woodmont. 
Philmont,  Rethayres  and  Meadow  Brook  praying  the  Com- 
mission to  "make  an  investijjatiim  intf>  the  propriety  of  the 
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established  rate  as  charged  in  the  schedule  now  on  file  with 
the  Commision,  and  to  make  an  order  requiring  the  respond- 
ent (the  Philadelphia  and  Reading  Railway  Company),  to 
restore  26-trip  tickets,  and  to  reduce  the  fare  charged  for 
single  trips  and  return  trips  to  the  rates  in  force  prior  to  the 
change  that  was  made  in  the  tariffs  on  the  15th  lof  Decem- 
ber." The  other  complainants  in  the  original  case  did  not 
petition  for  a  modification  of  the  Commission's  finding  and 
order,  but  some  of  them  appeared  and  presented  argument 
■„n  the  8th  of  January,  1915. 

Counsel  for  the  Germantown  and  Chestnut  Hill  Improve- 
ment Association  presented  an  argument  for  a  rehearing 
and  for  the  taking  of  additional  testimony.  Brief  argument 
for  rehearing  was  also  presented  by  Counsel  representing 
the  Board  of  Trade  of  Chester  and  certain  other  organiza- 
tions. 

The  Counsel  for  the  United  Business  Men's  Association 
and  for  the  Combined  Commuters'  Association  did  not 
join  in  the  request  for  a  rehearing,  but  argued  in  favor  of 
a  modification  of  the  Commission's  order  based  upon  the 
facts  of  record.  The  request  made  by  this  Counsel  was 
for  "three  things  from  the  record :  First,  fhat  it  extend 
the  time  (of  the  validity  of  the  lOO-trip  ticket),  from  six 
months  to  a  year;  secondly,  that  this  maximum  basis  (of  a 
charge  of  1^  cents  per  mile),  be  changed  and  a  zone  limit 
be  established  at  the  maximum  basis,  and  that  the  com- 
panies be  compelled  to  go  back  to  the  old  per  station 
system,  as  now  followed,  in  the  60-  and  46-trip  tickets — 
that  is,  at  25  cents  per  station,  or  50  cents  per  station,"  and 
that  "Philadelphia  be  given  the  same  consideration  by  the 
Pennsylvania  Railroad  Company  and  by  others  as  is  af- 
forded to  commuters  in  and  out  of  the  City  of  New  York 
and  elsewhere."" 

In  reply  to  the  petitioners,  the  Counsel  for  the  Pennsyl- 
vania Railroad  Company  argued  that  the  Commission  was 
without  power  to  order  the  railroads  to  sell  a  particular 
kind  of  ticket.  It  was  also  argued  by  the  Counsel  for  the 
Pennsylvania  Railroad  Company  and  for  the  Philadelphia 
and  Reading  Railway  Company  that  the  charters  lof  those 
companies  give  their  directors  the  power  to  fix  rates  and 
fares  subject  only  to  the  maximum  charges  named  in  the 
charters.  The  Counsel  for  the  Pennsylvania  Railroad  Com- 
pany announced  that  if  the  Gcmmission  reopened  the  case, 
his  company  would  defend  "its  original  program,"  that  is, 

*Record  of  Hearing.  January  S.  191S.  pp.  ElS-99. 
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would  defend  the  rates  that  were  filed  on  the  14th  of 
November  and  which  would  have  become  effective  on  the 
15th  of  December,  had  they  not  been  held  by  the  Com- 
mission to  be  unreasonable.  Announcement  was  also  made 
by  Counsel  for  the  Pennsylvania  Railroad  Company  that 
if  the  company's  "revenues  are  to  be  reduced  by  further 
reduction  of  the  passenger  rates,  then  we  reserve  to  our- 
selves the  right  to  challenge  the  power  of  anybody,  undtr 
the  law,  as  it  exists  to-day,  to  provide  how  we  shall  charge 
for  the  .  service  that  we  render."  The  Counsel  for  the 
Philadelphia  and  Reading  Railway  Company  stated  "that 
if,  in  the  wisdom  of  the  Commission,  it  should  feel  justified 
in  reopening  the  case,  we  must  then  reserve  the  right  to 
stand  on  our  rights  secured  to  our  company  under  the  con- 
stitution and  under  the  law." 

Concerning  the  legal  questions  raised  by  the  respondents 
in  the  brief  and  oral  arguments  presented  at  the  hearing 
of  January  8th,  1915,  no  opinion  need  be  expressed,  for 
the  Commission  does  not  deem  it  necessary  to  reopen  the 
case  for  the  purpose  of  taking  additional  testimony.  The 
Counsel  for  the  Germantown  and  Chestnut  Hill  Improve- 
ment Association  who  made  the  principal  argument  for 
the  rehearing,  was  not  able  to  state  any  definite  facts  or 
evidence  to  be  presented,  if  additional  testimony  were 
taken.  When  asked  the  questions,  "Have  you  other  facts 
to  present?  Are  you  prepared  to  show  that  the  facts 
were  too  limited  upon  which  the  decision  was  first  based?" 
his  reply  was  that  he  had  no  facts  at  that  time,  but  he 
stated  that  "We  think  that  we  have  other  facts — we  do 
not  know —  which,  if  given  an  opportunity — we  can  collate 
and  present  to  you  with  respect  to  distance,  with  respect 
to  cost  of  service  with  respect  to  revenue  and  with  re- 
spect to  value  of  the  service  performed."* 

The  Counsel  representing  the  Board  of  Trade  of  Chester, 
also  argued  for  a  rehearing  of  the  case;  but  his  prayer 
was,  in  reality,  for  a  modification  of  the  Commission's  order 
upon  the  facts  of  record;  for  he  stated  "we  cannot  come 
before  you  and  present  any  facts. "t 

Without  reviewing  further  the  arguments  presented  by 
the  several  Counsel  for  the  reopening  of  the  case  and  the 
taking  of  additional  testimony,  it  is  sufficient  to  state  that 
the  reasons  given  for  a  rehearing  of  the  original  case  were 
not  convincing,  and  the  Commission  does  not  deem  it  to 
be  necessary  to  reopen  the  case. 

tibia.,  p.  51.  '       ■  '  '     '      ' 
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Questions  similar  to  those  that  were  at  issue  in  the  case 
before  this  Commission  have  been  raised  in  proceedings 
now  before  the  State  of  New  Jersey  Board  of  Public 
Utility  Commissioners,  and  have  been  embodied  in  a  com- 
plaint filed,  with  the  Interstate  Commerce  Commission — 
interstate  fares  similar  to  the  intrastate  fares  fixed  by  the 
Pennsylvania  Commission  having  been  permitted  by  the 
Interstate  Commerce  Commission  to  become  effective. 
Should  the  decision  in  the  cases  pending  before  the  New 
Jersey  and  Federal  Commissions  result  in  the  establish- 
ment of  fares  for  travel  within  New  Jersey  and  for  in- 
terstate travel  diflfercnt  from  the  fares  which  this  Com- 
mission fixed  in  its  order  of  December  12th,  1914,  it  may 
be  desirable,  in  the  interest  of  uniformity  of  interstate  and 
intrastate  fares,  to  give  such  further  consideration  to  the 
intrastate  Pennsylvania  fares  as  the  condition  created  by 
the  orders  of  the  New  Jersey  and  Federal  Commissions 
may  warrant. 

While  holding  that  there  is  no  necessity  of  reopening 
the  case  for  taking  of  further  testimony,  the  Commission 
is  of  the  opinion  that  certain  facts  upoti  which  emphasis 
was  laid  in  the  argument  of  Counsel  at  the  hearing  of 
January  8th,  1915.  justify  a  modification  of  the  order  of 
December  12th,  1914,  to  the  extent  of  requiring  the  100- 
trip  commutation  ticket  to  be  sold  valid  for  one  year  from 
the  date  of  issue,  instead  of  for  a  period  of  six  months. 
The  100-trip  individual  commutation  ticket  sold  by  all  the 
respondent  companies  and  the  similar  50-trip  ticket  sold 
by  the  Philadelphia  and  Reading  Railway  Company  were 
largely  used;  and,  while  the  Commission  did  not  think  it 
necessary  that  the  carriers  should  sell  both  the  100-trip  and 
50-trip  tickets,  it  ordered  the  carriers  to  continue  to  sell  a 
100-trip  individual  commutation  ticket,  because  the  with- 
drawal of  that  ticket  from  sale  "would  unreasonably  in- 
crease the  fares  paid  by  persons  who  have  found  those 
tickets  suited  to  their  needs."  This  ticket  had  been  sold 
valid  for  a  period  of  one  year;  but  by  the  Commission's 
order  of  December  12th,  1914,  the  period  of  validity  was 
reduced  to  six  months.  It  was  thought  that  a  100-trtp 
ticket  valid  for  six  months  would  be  suited  to  the  needs  of 
commuters  who  travel  between  the  suburbs  and  the  city 
frequently,  but  who  can  not  economically  use  a  monthly 
ticket.  The  needs  of  such  commuters,  it  appears,  are  not 
met  by  a  100-trip  ticket  limited  to  six  months;  and  in 
order  that  the  100-trip  individual  commutation  ticket  may 
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more  fully  meet  the  requirements  of  those  desiring  to  use 
it,  the  period  of  the  validity  of  this  ticket  will  be  made 
twelve  months  from  the  date  of  issue. 

The  second  prayer  in  the  petition  of  the  United  Busi- 
ness Men's  -Association  and  the  Commuters'  Association 
is.  as  stated  in  the  brief  of  Counsel,  "that  a  modification 
nf  that  order  (of  December  I2th,  1914),  be  made  establish- 
ing a  zone  limit  of  not  more  than  seven  miles  from  the 
termini,  for  the  use  of  any  mileage  rates,  and  that  the  old 
system  of  adding  so  much  per  station  to  points  further 
distant  in  -the  compilation  of  new  schedules." 

This  is,  in  effect,  a  petition  for  an  order  by  the  Commis- 
sion requiring  the  respondent  carriers  to  establish  for  the 
100-trip  ticket  a  schedule  of  per  station  fares.  The  Com- 
mission is  requested  to  fix,  instead  of  one  maximum  mile- 
age rate  within  which  the  charges  for  100-trip  tickets  shall 
be  kept,  a  series  of  fare  maxima,  the  rate  per  mile  as  well 
as  the  absolute  charge  changing  with  successive  stations. 
Prior  to  the  l.^th  of  December,  1914,  the  charge  for  the  100- 
trip  ticket  was  not  upon  a  strict  mileage  basis.  The 
tickets  Co  stations,  successively  more  distant  from  the  city 
terminal  were  sold  at  an  irregularly  declining  rate  per  mile. 
This  is  the  method  now  followed  in  fixing  the  charges  for 
monthly  tickets. 

It  is  within  the  discretionary  power  of  the  carriers  to 
maintain   a   schedule   of   reasonable    fares   changing   with 
stations,   instead   of  being  based   upon   mileage.     Such   a 
schedule  of  changes  would  be  a  modified  zone  system  of 
fares,  and  the  Act  of  July  26th.  1913,  provides  in  Article 
III,  Section  9,  par  a  (the  short  and  long  haul  paragraph), 
"That   nothing  in   this   section   contained   shall 
prohibit  common  carriers   from   establishing   rea- 
sonable zone  systems  of  charges." 

The  prayer  of  the  petitfoner  raises  the  question  of  the 
power  of  the  Commission  to  require  the  respondent  rail- 
road companies  to  adopt  a  system  of  fares  or  charges  which 
establish  lor  a  particular  ticket,  mileage  rates  that  change 
with  successive  stations.  By  Article  V,  Section  3,  of'  the 
Public  Service  Company  I-aw,  the  Commission  is  given 
the  power,  after  hearing  had  upon  its  own  motion  or  upon 
complaint  to 

"Determine,  and  prescribe  by  a  specific  order, 
the  maximum  just,  due,  equal  and  reasonable  rates. 
fares,   tails   and    charges   to   be   thereafter   estab- 
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lished,   flenianded,   exacted,   charged   or   collected 
for  the  service  to  be  performed;  and  the  just,  due, 
equal,    reasonable,    and    proper    regulations    and 
practices,  as  affecting  such  rates,  to  be  observed 
by  the  public  service  company;  and  the  Commis- 
sion may  classify  such  rates." 
The  Commission  clearly  has  the  power  to  prescribe  a 
reasonable  maximum  fare;  and,  having  power  to  classify 
rates,  the  Commission  can  presumably  prescribe  different 
maximum  fares  for  different  classes  or  kinds  of  passenger 
service;   but   the   power   to   prescribe   for   any   particular 
ticket,  such  as  the  100-trip  ticket  in  question,  a  schedule 
of  charges   worked   out   upon   a   "per  station"   system,   is 
not  specifically  granted  by  the  statute.     The  Commission 
cannot  prescribe  a  schedule  of  absolute  fares  to  be  charged 
at   successive   stations.     If  the   Commission   goes   farther 
then  to  fix  a  single  maximum  rate  per  mile  within  which 
the  charges  fior  a  particular  ticket  shall  be  sold,  it  must 
establish   a   series  of  maxima  varying  either  per  station 
(as  suggested  by  the  petitioner),  or  by  some  scheme  of 
fare  zones.     The  Commission  does  not  now  hold  that  it 
has  not  the  power  to  prescribe  such  a  detailed  system  of 
fares :  but  it  deems  it  inadvisable  in  the  present  case  to 
raise   the   legal   question   that   may   be   raised   consequent 
upon  an  order  modifying  its  finding  and  order  of  December 
12th,  1914,  to  the  extent  of  substituting  for  the  maximum 
mileage  charge  for  the   100-trip  ticket  a  schedule  of  per 
station  or  zone  fare  maxima. 

The  Commission  is,  however,  of  the  opinion  that  the 
carriers  jnight-  wisely  Charge  less  than  the  'prescribed 
maximum  fare  of  I4  cents  per  mile  for  the  100-trip  ticket 
to  and  from  stations  more  than  eight  or  ten  miles  from 
the  city  terminal.  The  maximum  of  1^  cents  per  mile  for 
the  100-trip  ticket  was  fixed  by  the  Commission,  as  was 
stated  in  its  opinion  issued  subsequent  to  its  finding  and 
order,  because  it  was  thought-  by  the  Commission  "that 
fares  paid  by  those  who  ride  upon  100-trip  tickets  might 
justly  be  midway  between  the  fares  paid  by  daily  commu- 
ters, and  the  charges  paid  by  those  who  use  10-trip  tickets." 
The  attention  of  the  respondent  carriers  is  called  ta  the 
fact  that  the  exaction  of  the  full  maximum  of  1^  cents  per 
mile  for  all  distances  results  in  charging  those  living  more 
than  ten  miles  from  the  city  terminal,  a  fare  for  the  100- 
trip  tickets  in  excess  of  the  medium  between  2  cents  per 
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mile  (the  charge  for  lO-trip  tickets),  and  the  rates  at 
which  the  monthly  tickets  are  sold. 

This  ma}'  he  illustrated  by  reference  to  Bryn  Mawr, 
Pa»oli,  and  V\'est  Chester.  A  charge  of  1^  cents  per  mile 
for  100-trip  ticket  to  Bryn  Mawr,  which  is  10.3  miles  from 
Broad  Street  Station,  is  practically  midway  between  2 
cents  per  mile  and  the  mileage  charge  of  9.7  mills,  which 
is  the  rate  at  which  the  monthly  ticket  is  sold.  On  the 
contrary,  at  Paoli,  20  miles  from  Broad  Street  Station, 
the  fare  midway  between  2  cents  and  the  mileage 
charge  of  7,5  mills,  which  is  made  for  the 
monthly  ticket,  would  be  If  cents  per  mile  in- 
stead of  li  cents ;  and  at  West  Chester,  27^ 
miles  from  Broad  Street  Station,  the  mean  between 
2  cents  and  7  mills,  which  is  the  mileage  charge  for  the 
monthly  ticket,  would  be  1.35  cents  instead  of  IJ  cents.  A 
charge  of  1.35  cents  per  mile  for  the  100-trip  ticket  would 
reduce  the  cost  of  that  ticket  to  and  from  West  Chester, 
from  $41.25  to  $37.12.  In  charging  the  full  maximum  rate 
of  Ij  cents  per  mile  for  all  suburban  stations  to  and  from 
which  the  100-trip  ticket  is  sold,  the  carriers  have  observed 
the  letter  rather  than  the  spirit  of  the  Commission's  order 
of  December  12th,  1914.  It  is  the  opinion  of  the  Commis- 
sion that  the  suburban  traffic  of  the  carriers  might  be 
appreciably  increased  by  the  adoption,  for  the  100-trip 
ticket,  of  a  schedule  of  tapering  fares  which  become  less 
per  mile  with  increasing  distances  from  the  city  terminal. 

The  third  prayer  in  the  petition  of  the  United  Business 
Men's  Association  and  Commuters'  Association  was  that 
the  "family  ticket  be  restored  upon  all  railroads,  and  that 
the  use  of  this  family  privilege  be  extended  to  the  100- 
trip  ticket."  and  in  support  of  this  prayer.  Counsel  argued 
that,  until  a  few  years  since,  the  respondent  companies 
sold  100-trip  and  50-trip  tickets  good  for  bearer  and  those 
accompanying  him;  and  that,  although  during  recent  years 
these  two  tickets  could  be  used  only  by  the  purchaser,  a 
50-trip  family  ticket,  as  well  as  a  similar  firm  ticket,  was 
sold  by  the  Pennsylvania  Railroad  Company.  Counsel  also 
called  attention  to  the  fact  that  the  Philadelphia  and 
Reading  Railway  Company  had  sold  a  26-trip  ticket,  good 
for  bearer,  to  and  from  some  suburban  stations.  Em- 
phasis was  also  laid  upon  the  practice  of  the  Pennsylvania 
Railroad  Company  for  selling  a  50-trip  family  ticket  be- 
tween New  York  City  and  suburban  points  in  New  Jersey. 
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Inasmuch  as  the  100-trip  commutation  ticket  sold  by  the 
Pennsylvania  Railroad  Company,  and  the  100-trip  and  50- 
trip  commutation  tickets  sold  by  the  Philadelphia  and 
Reading  Railway  Company  prior  to  the  15th  of  December, 
1914,  were  individual  tickets,  an  order  now  issued  chang- 
ing the  100-trip  ticket  from  an  individual  to  a  family  ticket 
would  have  the  effect  of  ordering  the  carriers  to  sell  a 
different  kind  of  a  ticket  than  they  had  been  selling  prior 
to  the  date  of  the  Commission's  order  of  December  12, 
1914.  It  is  the  opinion  of  the  Commission  that  such  an 
order  as  this  ought  not  to  be  issued  without  reopening  the 
original  case  for  the  introduction  of  additional  testimony. 

In  connection  with  the  motion  to  change  the  100-trip 
ticket  from  an  individual  to  a  family  ticket,  the  following 
considerations  shaiild  be  given  weight.  Certain  purchasers 
of  commutation  tickets  wiould  be  benefited  by  changing 
the  100-trip  ticket  from  an  individual  to  a  family  ticket,  and 
they  would  thus  secure  a  privilege  which  they  did  not 
possess  prior  to  the  15th  of  December,  1914.  Patrons  of 
the  Pennsylvania  Railroad  Company  before  that  date  oould 
purchase  a  50-trip  family  ticket  or  a  50-trip  firm  ticket,  but 
such  tickets  of  which  only  six  were  issued  in  the  Philadel- 
phia District  during  the  twelve  months  ending  with  Octo- 
ber, 1914— were  sold  on  a  basis  of  two  cents  per  mile, 
which  is  the  rate  that  has  been  established  by  the  Commis- 
sioner for  the  !0-trip  ticket.  There  seems  no  reason  for  a 
50-trip  and  a  lO-trip  ticket  sold  at  the  same  mileage  rate. 

The  2&-trip  ticket,  good  for  bearer,  that  was  sold  by  the 
Philadelphia  and  Reading  Railway  Company  prior  to  De- 
cember 15,  1914,  was  sold  to  29  of  the  90  suburban  stations 
within  that  company's  Philadelphia  commutation  district. 
The  rate  at  which  this  ticket  was  sold  averaged  from  2 
cents  to  IJ  cents,  or  somewhat  less  per  mile.  The  rate 
charged  for  the  26-trip  ticket  was  thus  appreciably  higher 
than  the  mileage  charge  for  the  50-trip  individual  ticket. 
The  Commission's  order  of  December  12th,  1914,  did  not 
restore  the  26-trip  ticket,  good  for  bearer,  and  the  50-trip 
individual  ticket  that  had  been  sold  by  the  Philadelphia 
and  Reading  Railway  Company,  because  those  tickets 
were  not  sold  by  other  respondent  carriers.  It  was  the 
opinion  of  the  Commission  that  the  "same  classes  of  tickets 
for  suburban  traffic  ought  to  be  sold  upon  all  suburban 
lines  out  of  a  large  city."  Purchasers  of  the  Philadelphia 
and  Reading  Railway  Company's  26-trip  tickets  had  the 
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use  of  an  especially  favorable  tkket.  but  it  is  believed  that 
their  equitable  demands  are  met  by  the  sale  of  a  lOOtrip 
individual  ticket  valid  for  a  year,  sold  at  a  rate  within  the 
maximum  fixed  by  the  Commission,  and  by  a  10-trip  ticket, 
j^ood  for  bearer,  and  sold  at  not  tO'  exceed  2  cents  per  mile. 

The  weight  to  be  given  comparisons  between  commuta- 
tion fares  in  the  Philadelphia  and  \ew  York  suburban 
districts  must  depend  upon  similarity  of  conditions  as 
regards  expenses  of  service,  volume  and  concentration  of 
traffic,  and  other  factors  affecting  the  reasonableness  of 
charges.  These  factors  are  not  analyzed  in  the  record  in 
this  case.  The  50-trip  family  ticket,  good  for  a  year,  sold 
by  the  Pennsylvania  Railroad  Company  for  use  between 
New  York  City  and  suburban  points,  is  sold  at  the  rate 
of  1,38  cents  per  mile  between  New  York  and  Newark, 
where  the  competition  with  the  trolley  lines  forces  a  low 
rate;  but  for  stations  beyond  Newark  the  charge  per  mile 
ranges  from  1.52  cents  to  1.65  cents, — the  charge  being 
higher  than  the  maximum  which  this  Commission  has 
fixed  for  lOO-trip  individual  commutation  tickets  in  the 
Philadelphia  District. 

The  petition  of  the  United  Commuters'  Association  of 
Bryn  Athyn,  Huntingdon  Valley,  Valley  Falls,  Walnut 
HilK  Paper  Mills,  Woodmont,  Philmont,  Bethayres,  and 
Meadowbrook  requests  the  Commission  to  restore  the  "26- 
trip  tickets  and  to  reduce  the  fare  charged  for  single  trips 
and  return  trips  to  the  rate  in  force  prior  to  December 
15th,  1914."  For  reasons  stated  in  this  opinion,  it  does 
not  appear  to  the  Commission  that  the  26-trip  ticket  need 
be  restored.  There  has  been  no  change  in  the  charge  for 
one-way  tickets,  and  while  the  cost  of  the  round-trip  ticket, 
in  some  instances,  has  been  substantially  raised  by  making 
the  price  for  it  double  the  one-way  fare,  the  Commission  is 
not  disposed  to  change  the  opinion  it  expressed  in  its  re- 
port upon  the  original  case,  that  the  increase  in  fares  re- 
sulting from  charging  for  a  round  trip  ticket  twice  the  one- 
way fare  seems  to  be  reasonable. 

It  is  the  judgment  of  the  Commission,  however,  as  to 
suburban  traffic  to  which  this  opinion  applies,  and  as  re- 
gards the  carriers  which  are  respondents  in  this  case,  that 
tickets  good  in  either  case  direction  between  designated 
stations  would  be  more  convenient  for  the  traveling  pub- 
lic and  would  impose  no  burden  on  the  carrier. 
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An  order  directing  the  said  respondents  to  substitute  for 
the  round  trip  tickets  and  the  one  way  tickets  now  sold, 
in  said  traffic,  tickets  good  in  either  direction  between 
designated  stations,  will  accordingly  issue. 


This  matter  being  before  the  Commission  on  petitions 
of  the  Combined  Committee  of  the  United  Business  Men's 
Association  of  Philadelphia,  et  al.,  for  a  rehearing  and 
modification  of  the  finding,  determination  and  lorder  here- 
tofore made  and  issued,  and  having  been  duly  heard  and 
submitted  by  the  parties,  and  the  Commission  having  made 
and  filed  a  supplemental  opinion,  whic'h  said  opinion  is 
hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  May  20th,  1915.  it  is  ordered:  That  the 
said  petitions  for  re-hearing  be,  and  the  same  are  hereby 
refused;  that  the  finding,  determinationand  order  of  the 
Commission  made  and  entered  on  December  12th,  1914,  in 
this  complaint,  be  and  the  same  is  hereby  modified  as 
follows: 

Paragraph  1,  Section  IV,  which  reads: — 

"1.  For  the  sale  of  one  hundred  trip  individual 
commutation  tickets  valid  for  a  period  of  six 
months  from  the  date  of  issue,  the  rate  charged 
for  these  tickets  not  to  exceed  one  and  one-half 
cents  a  mile," 

shall  be  changed  to  read : 

"1.  For  the  sale  of  one  hundred  trip  individual 
commutation  tickets  valid,  for  a  period  of  twelve 
months  from  the  date  of  issue,  the  rate  charged 
for  these  tickets  not  to  exceed  one  and  one-half 
cents  a  mile." 

The  said  respondent  carriers  will,  as  to  the  suburban  traf- 
fic to  which  this  opinion  applies,  substitute  for  the  round 
trip  tickets  and  one  waj'  tickets  now  sold,  tickets  good  in 
either  direction  between  designated  stations,    ' 

In  all  other  respects  said  finding,  determination  and 
order  be  and  the  same  is  hereby  affirmed. 
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Combined  Committee  of  the  United  Business  Men's 
Association  of  Philadelphia,  ex  al.,  vs.  The  Penn- 
sylvania Railroad  Company,  Philadelphia  and 
Reading  Railway  Compaxy,  Baltimore  and  Ohio 
Railroad  Company. 

Public  Service  Commisiion — Practice — Rehearing. 
The  I'uhllt-  Service  ConHiilsslon  will  niH  grant  a.  rehearing  with- 
out cause  shown,  nur  ui>oii  au  applicatlou  based  upon  eoiaplaiuts 
that  have  l>eeii  already  heard  and  determined. 

Public  Service  Commission.  Application  for  rehearing 
No.  315,  Complaint  Docket. 

Magee.  Commissioner,  June  16,  1915. 

This  is  a  petition  for  a  further  hearing  in  the  Philadel- 
phia Commuters'  Case.  The  application  must  be  denied 
in  the  form  presented  to  the  Commission. 

On  November  30th,  1914,  the  original  complaint  was 
filed;  on  December  10th  and  11th,  1914,  the  Complainants 
and  Respondents  were  accorded  a  hearing;  on  December 
12th,  1914,  The  Public  Service  Commission  .issued  an 
Opinion  and  Order  in  the  premises.  On  December  14th, 
1914,  the  same  Complainants  filed  a  petition  for  a  rehear- 
ing; on  the  same  day,  the  same  Complainants  filed  new 
complaints  which  they  call  "protests,"  alleging  the  same 
matter  ae  that  contained  in  the  petition  for  rehearing,  both 
being  based  upon  the  Opinion  and  Order  of  the  Commis- 
sion of  December  12th,  the  same  not  having  yet  become 
effectual  and  not  to  become  effectual  until  December  15th, 
1914, 

On  January  8th.  1915,  an  argument  for  a  rehearing  and 
for  modification  of  the  prior  Order  of  the  Commission 
was  had;  on  May  20th,  1915,  the  Commission  rendered 
its  decesion  upon  the  petition  for  rehearing  and  modifica- 
tion. Now.  Counsel  for  the  Complainants  asks  for  a  third 
hearing,  the  same  being  based  upon  the  complaints  or  pro- 
tests filed  at  the  same  time  as  his  petition  for  a  rehearing. 
namely  December  14th,  1914.  and  upon  the  same  subject 
matter  that  had  already  been  twice  considered.  No  cause 
is  shown  for  further  hearings.  The  next  step  in  the  pro- 
gress of  Complainants'  cause,  in  law  and  in  logic,  if  they 
desire  to  carry  it  farther,  is  an  appeal  to  the  proper  court. 
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The  Public  Service  Company  Law  is  explicit  as  to  pro- 
cedure with  reference  to  rehearings  and  appeals,  and  com- 
mon sense  too,  suggests  that  the  jurisdiction  of  inferior 
tribunals  must  end  some  time.  The  power  of  the  Com- 
mission is  clearly  exhausted  under  the  pleadings  as  they 
appear  on  the  record. 

True,  the  Commission  may  reopen  the  case  now  or  at 
any  other  time,  but  it  must  be  upon  cause  shown,  and  true 
it  is  also,  that  the  Commission  may  of  its  own  motion  in- 
stitute an  investigation  de  novo.  I.liit  the  subject  is  not 
presented  in  that  aspect,  and  having  in  mind  the  admoni- 
tion cf  tht  Commission  to  the  Respondents  in  its  last  de- 
liverance upon  the  subject,  viz:  On  May  20th,  1915,  and 
that  a  reasonable  time  should  be  allowed  the  carriers  to 
consider  what  was  there  said  by  the  Commission;  this 
and  other  prudential  considerations  not  now  necessary  to 
enumerate,  restrain  the  Commission  from  immediate  con- 
sideration of  the  subject  of  its  own  motion. 


The  application  having  been  duly  presented  and  con- 
sidered, and  the  Commission  having  on  the  date  hereof 
made  and  filed  of  record  a  Report  containing  its  findings 
o£  fact  and  conclusions  thereon,  which  said  Report  is 
hereby  referred  to  and  made  a  part  hereof: 

Now,  June  16th,  1915,  it  is  ordered:  That  the  petition 
dated  May  26th,  1915,  for  a  rehearing  upon  two  complaints 
dated  December  Hth,  1914,  be  and  the  same  is  hereby  dis- 
missed. 


In  re  Petitions  of  E.^st  End  Electric  I^ight,  Heat  and 
Power  Company  and  Relief  Electric  Light,  Heat 
AND  Power  Company  for  Certificates  of  Public 
Convenience  evidencing  the  Commi.ssion's  approval 
OF  certain  ordinance  contracts  with  the  Boroughs 
of  East  W.\shington  and  Washington. 

■   Electric  Light  Companiet—^ompetition — Certificate  of 
Public  Convenience. 

In  this  ease,  separate  petitions  were  filed  by  the  Bast  End  Elec- 
tric Light,  Heat  and  Power  Company  and  the  Relief  Electric  Light, 
Heat  and  Power  Company  for  approi-al  of  frauclilae  ordinance  con- 
tracts  with    the   Bo  rough  a   of    East   Washington    and   Wa^Ington 


^yGoo'^lc 


37a  DAUPHIN  COUNTY  REPORTS 

Petitions  for  Approval  of  CertificaUs  of  Public  Com 
reai  tec  lively,  to  the  approval  of  wlilcb  proteBts  were  filed  by  the 
West  Peun  LljEhtlng  Company,  alleging  tliat  tlie  proposed  com- 
punleB  will  compete  witb  tbe  Protestant,  whose  aerrlce  In  tbe  said 
burouglis  is  adequate  and  rates  Just  and  reasonable. 

Hfild:  Tbat  the  Public  Service  Goinpanr  Law  provides  tliat  ap- 
proval of  contracts  lietween  munit^lpalltlee  aod  public  service  com- 
panies "aliall  he  given  only  If  aad  when  the  Commission  shall  And 
or  determine  that  tbe  graatlpg  or  approval  of  such  application  is 
iiet^ssary  or  proper  for  the  servk-e,  accommodation,  convenience  or 
saff^ty  of  the  public."  No  evidence  was  adduced  at  the  bearing  iMid- 
lii^  to  show  that  the  service  now  rendered  to  the  public  In  the  said 
boroughs  was  inadequate,  or  that  the  rates  being  charged  for  such 
service  were  unjust,  unreasonable,  or  otherwise  liuproper,  and  there 
was  positive  evidence  that  hoth  the  service  and  rates  were  adequate. 
Just  and  reasonable.  Therefore,  In  cuDformlly  with  the  principles 
announced  In  former  cases,  the  approval  and  Certlflc-ale  of  I'uhllc 
CouvenleiK-e  applieil  for  are  withheld. 

Public  Service  Commission.  Mimicipal  Complaint 
Docket.  Nos.  312  and  313.  1914. 

\\'r!<;ht.  Commissioner,  May  19,  1915. 

Two  separate  petitions  for  Certificates  of  Public  Con- 
venience were  filed  in  these  cases,  one  by  the  Relief  Elec- 
tric Light,  Heat  and  Power  Company  for  such  certificate 
evidencing  the  approval  of  an  ordinance  contract  between 
it  and  the  Borough  of  Washington,  and  the  other  by  the 
East  End  Electric  Light,  Heat  and  Power  Company  for 
such  certificate,  evidencing  the  approval  of  a  similar  con- 
tract between  it  and  the  adjoining  Rorongh  of  East  Wash- 
ington. After  several  continuances  granted  by  the  Com- 
mission, at  the  request  of  counsel  for  the  petitioners  and 
for  the  West  Penn  Lighting  Company,  which  latter  was 
a  protestant,  the  two  petitions  involving  the  same  or 
similar  inquiries  were,  on  March  17,  1915,  heard  by  the 
Commission  together.  At  the  hearing,  petitioners  oflFered 
no  evidence  to  show  that  the  granting  of  the  applications 
for  the  approval  of' said  ordinance  oontracls  was  necessary 
or  proper  for  the  service,  accommodation  or  convenience  of 
the  public  beyond  that  which  inhered  in  the  circumstance 
that  the  petitioning  companies  had  both  been  duly  created 
under  the  corporation  laws  of  the  Commonwealth  on  June 
26,  1912,  before  any  of  the  provisions  of  The  Public  Ser- 
vice Company  l^w  of  July  26th,  1913,  became  effective, 
and  that  afterwards,  to  wit :     >Tay  26th,  1914,  the  ordin- 
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Petitiona  for  Approval  of  CertiScates  of  Public  Coi 

ance  of  the  Borough  of  Washington  permitting  the  Relief 
Electric  Light.  Heat  and  Power  Company  to  use  and  oc- 
cupy the  streets  of  said  borough,  upon  the  terms  and  con- 
ditions in  the  ordinance  set  forth,  was  approved,  and  that 
on  June  8th,  1914,  the  similar  ordinance  granting  like 
permission  to  the  East  End  Electric  Light,  Heat  and  Power 
Company  was  also  approved.  In  both  said  petitions  for 
the  approval  of  these  ordinance  contracts,  it  is  set  forth 
that  the  application  is  made  "under  Section  11,  Article 
III,  of  The  Public  Service  Company  Law,"  which  is  the 
section  which  provides  that  "No  contract  or  agreement 
between  any  public  service  company  and  any  municipal 
corporation  shall  be  valid  unless  approved  by  the  Com- 
mission, etc."  It  is  further  set  forth  that  the  petitioning 
company  in  both  the  Borough  of  Washington  and  the 
Borough  of  East  Washington  will  "compete  with  the  West 
Penn  Lighting  Company,  a  Pennsylvania  corporation, 
whose  principal  office  is  in  the  City  of  Pittsburgh,"  and 
that  "petitioner  is  advised  and  believes  that  it  has  auth- 
ority under  said  charter  and  local  consent  to  proceed  to 
exercise  its  charter  rights  to  furnish  electric  current  for 
light,  heat  and  power,  to  persons  and  corporations  within 
the  territory  covered  by  said  charter,  subject,  nevertheless, 
to  the  approval  by  your  Commission  of  the  terms  and  con- 
ditions prescribed  in  the  ordinance  granting  such  local 
consent." 

At  the  hearing,  the  petitioners  offered  in  evidence  their 
charters  of  incorporation  and  the  said  ordinance  contracts, 
and  then  rested  their  case  upon  the  ground,  substantially, 
that  said  petitioning  companies  having,  as  above  stated, 
be*in  incorporated  prior  to  the  enactment  of  The  Public 
Service  Company  Law,  and  having  secured  the  local  muni- 
cipal consent  to  the  use  of  the  streets  in  said  boroughs, 
that  the  certificates  of  Public  Convenience  evidencing  the 
approval  of  said  ordinance  contracts  should  be  issued  by 
the  Commission. 

Section  18  of  Article  V.  of  The  Public  Service  Company 
Law,  prescribes  the  conditions  under  which  this  Commis- 
sion may  grant  the  approval  of  applications  such  as  the 
present  ones.  It  pnovides  that  they  "shall  be  given  only 
if  and  when  the  said  Commission  shall  find  or  determine 
that  the  granting  or  approval  of  such  application  is  neces- 
sary or  proper  for  the  service,  accommodation,  conven- 
ience or  safety  of  the  public." 
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No  evidence  was  adduced  at  the  hearing  tending  to  show 
that  the  service  now  being  rendered  to  the  public  in  the 
Borough  of  Washington  and  the  Borough  of  East  Wash. 
ington  was  inadequate,  or  that  the  rates  being  charged  for 
such  service  were  unjust  or  unreasonable,  or  otherwise 
improper.  No  complaint  as  to  either  the  service  or  rates 
of  the  West  Point  Lighting  Company  has  been  made.  On 
the  contrary,  there  was  positive  evidence  that  both  the 
service  and  rates  were  adequate,  just  and  reasonable. 

.'\fter  careful  consideration  of  the  petitions,  the  gnaunds 
upon  which  they  are  based  and  all  the  evidence  in  the 
cases,  it  is  the  judgment  of  the  Commission  that  the  ap- 
proval of  said  petitions  is  neither  necessary  nor  proper 
for  the  service,  accommodation,  convenience  or  safety  of 
the  public,  and  that,  conformably  to  the  principles  which 
we  have  announced  in  former  cases,  the  approval  and 
Certificates  of  Public  Convenience  applied  for  should  be 
withheld,  and  an  order  will  be  made  accordingly. 

ORDER. 

These  cases  being  at  issue  upon  petitions  and  protests 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  con- 
taining its  finding  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  May  19,  1915,  it  is  ordered:  That  the  Cer- 
tificates of  Public  Convenience  evidencing  the  Commis- 
sion's approval  of  the  ordinance  contracts  referred  to  in 
said  petitions  be  withheld,  and  the  petitions  be,  and  the 
same  hereby  are  dismissed. 


City  of  Scranton  vs.  Scranton  Railways  Company. 

Street  Railways — Extension  of  Lines — Jurisdiction  of  Public 

Service  Commission. 

The  Clt,v  of  Scranton  complained  to  The  Piihllc  Service  CoJnmls- 
elon  that  the  Scmnton  Railways  Compnn.v  reftiecd  to  aer^rt^  an 
ordinance  passed  hy  the  City  Councils,  autborlelniE  the  RaUways 
Company  to  make  an  ertwiBion  of  lt<  s^rstem  upon  certain  streets 
in  the  City,  and  prayed  for  an  order  directing  the  Company  to  ae- 
cqM  the  franchlBe  and  make  tlie  extension  and  improvemente  In 
Its  service  covered  thereby. 
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City  of  Scranton  V8.  Scrantoa  Railways  Company. 

From  the  teedmony  produced,  the  Coimntssloii  was  of  the  opinion 
tttat  the  necessity  for  the  eatabllehment  of  the  route  covered  b;  the 
propoeed  exteaslon  waa  not  suob  as  to  Justify  the  ConHnlsslon  In 
com[>elllng  the  respondent  Railways  Ckimpany  to  make  the  proposed 
extension. 

It  was  also  held  that  The  Public  Service  Company  Law  does  not 
authorize  the  Commission  to  compel  a  Public  .Service  Company  to 
extend  lis  facilities  beyond  the  territory  covered  by  Its  charter  or 
amendments  thereto. 

Public  Service  Commission,     \o.  274  Complaint  Docket. 

Wallace.  Commissioner,  May  20.  I91S. 

The  City  of  Scranfon,  by  its  Councils  passed  an  ordinance 
approved  by  the  Mayor  on  May  16th,  1914,  "authorizing 
the  extension  and  operation  of  the  lines  of  the  Scranton 
Railways  Company  on  Luzerne  Street,  from  the  present 
end  of  the  track  to  Twenty-fourth  Street;  thence  on 
Twenty- fourth  Street  to  Continental  Street;  thence  west 
on  Continental  Street,  to  Keyser  Avenue,  and  thence  on 
Keyser  Avenue  to  the  dividing  line  between  the  City  of 
Scranton  and  the  Borough  lof  Taylor." 

On  .August  24th,  1914,  a  complaint  against  the  Scranton 
Eailwa_j-s  Company  was  filed  by  the  said  City  with  this 
Commission,  alleging  that  notwithstanding  the  enactment 
of  the  said  ordinance,  and  the  fact  that  the  service  of  the 
said  company  in  that  portion  of  the  city  covered  by  the 
said  ordinance  is  inadequate  and  insufficient  for  the  ac- 
commodation and  convenience  of  the  public,  the  said  Rail- 
ways Company  has  refused  to  accept  the  ordinance  or 
make  the  extension  authorized  therein,  and  praying  that 
the  respondent  company  be  required  to  answer  the  charges, 
and  that  the  Commission  make  such  order  as  may  seem 
meet. 

Two  questions  are  raised  by  the  record  in  this  case: 

(1) — Does  the  evidence  justify  the  Commission  in  issu- 
ing an  order  compelling  the  respondent  Railway  Com- 
pany to  extend  its  tracks? 

(2) — Has  the  Commission  jurisdiction,  if  the  evidence 
so  warrants,  to  order  the  respondent  to  extend  its  tracks 
under  the  terms  of  the  ordinance,  and  compel  it  to  make 
the  contract  embodied  therein? 

With  respect  to  the  first  question,  the  evidence  on  the 
part  of  the  complainant  was  that  of  the  City  Clerk  of 
Scranton,   who   produced   an   ordinance   presented   to   the 
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City  in  1912,  a  petition  signed  by  about  200  persons  re- 
questing the  passage  of  that  ordinance,  and  a  letter  from 
the  manager  of  the  respondent  company  declining  to  ac- 
cept the  ordinance  by  reason  of  the  limitation  of  time  con- 
tained in  it;  and  also  a  petition  presented  to  Councils  just 
prior  to  the  introduction  of  the  ordinance  .of  May  26lh. 
1914.  The  ordinance  presented  in  1912  provided  for  a 
number  of  extensions  in  different  parts  of  the  city,  (in- 
cluding the  extension  now  provided  for  in  the  1914  ordin- 
ance), and  was  amended  so  as  to  limit  the  franchise  rights 
for  the  Luzerne  Street  extension  to  fifty  years,  and  the 
company  declined  to  accept  the  ordinance  for  that  reason. 
There  is  nothing  in  the  testimony  to  show  what  effect  the 
other  extension  provided  for  in  the  1912  ordinance  had 
upon  the  willingness  of  the  company  to  make  at  that  time 
the  extension  provided  for  by  the  1914  ordinance. 

On  the  part  of  the  respondent,  the  testimony  was  to  the 
effect  that  there  was  one  house  on  Luzerne  Street  beyond 
the  present  terminus  of  the  Railways  Company,  no  houses 
on  Twenty-fourth  Street,  and  only  two  houses  on  Conti- 
nental Avenue;  that  in  the  vicinity  of  Keyser  Avenue  and 
Continental  Avenue  there  are  about  27  houses,  which  it 
is  claimed  are  located  beyond  the  city  line. 

The  length  of  the  extension  asked  for  is  about  3,500  feet, 
and  the  cost  of  the  construction,  including  the  paving 
necessary  under  the  ordinance,  about  $18,000.  The  evi- 
dence shows  that  persons  residing  at  "Continental,  Archi- 
bald and  Pyne,"  being  the  names  of  collieries  and  breaker 
settlements  outside  the  city  limits,  would  be  accommo- 
dated by  the  proposed  extension,  but  it  does  not  appear 
how  many  persons  from  these  settlements  used  the  line  of 
the  railway  as  present  located,  or  would  use  it  if  extendefi. 

The  Commission  is  of  the  opinion  that  the  evidence 
does  not  establish  such  necessity  for  the  accommodation 
of  the  public  residing  in  that  portion  of  the  city  covered 
by  the  proposed  extension  as  would  justify  it  in  compelling 
the  respondent  railway  company  to  make  the  proposed  ex- 
tension, which  would  require  a  daily  increase  in  mere 
operating  expenses  of  $17.00. 

With  regard  to  the  second  question,  the  power  of  the 
Commission  to  compel  by  its  order  the  respondent  com- 
pany to  extctid  its  tracks  depends  upon  the  interpretation 
given  to  the  fkT-Ilowing  provisions  of  the  Public  Service 
Company  law. 
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City  of  Scranton  vi.  Scrtinton  Railways  Company. 
Section  1,  Article  I,  which  is,  in  part,  as  follows: 
"The  term  'Facilities,'  as  used  in  this  Act,  in- 
cludes all  plant  and  equipment  of  a  public   ser- 
vice company,  which  includes  all  tangible  real  and 
personal  property,  buildings,  materials,  easements, 
right  of  way,  rights  of   trackage,  subways,   tun- 
nels,  railroads,    street    railways,    tracks,     •     •     • 
*     "     •     and   any   and   all   other   means   and   in- 
strumentalities  in   any   manner   owned,  operated, 
leased,    licensed,    used,    controlled,    furnished,    or 
supplied  for  by,  or  in  connection  with,  the  business 
of  any  public  service  company." 
Section  13,  Article  V,  which  reads  as  follows: 

"The  Commission  may,  after  hearing  had  upon 
its  own  motion  or  upon  complaint,  establish  such 
standards  of  facilities  and  service  of  public  ser- 
vice companies  as  shall  be  reasonably  necessary 
for   the    safety,    accommodation,    or   convenience 
of  its  patrons,  employees,  and  the  public ;  and  re- 
quire, by  an  order  to  be  served  in  the  manner  here- 
inafter provided   upon  every  public  service  com- 
pany affected  thereby,  the  facilities  or  service  of 
■    such  public  service  companies  to  conform  to  such 
standards.  The  Commission  shall  also  have  power 
after  hearing  had  upon  its  own  motion  or  upon 
complaint  to  require  public  service  companies  to 
make   all    such    repairs,   changes,   alterations,   ad- 
ditions,   extensions,    and    improvements    in    and 
about  their  facilities,  and  service,  as  shall  be  rea- 
sonably necessary  and  proper  for  the  safety,  ac- 
commodation,  convenience,   and   service   of   their 
patrons,  employees,  and  the  public." 
Does   the   provision   that   "the   Commission    shall   have 
power  to   require   extensions  in   and   about   facilities    {in- 
cluding tracks),  and  service,  "mean  to  confer  power  upon 
the  Commission  to  order  an  extension  of  tracks  beyond 
the   termini    named    in   the   charter   of   the   company;   or 
should  it  be  construed  to  mean  an  extension  of  the  facili- 
ties in  the  territory  covered  by  and  embraced  in  the  charter, 
and  in   which  the  company   is  bound   by  the  charter  to 
supply  service?    There  can  be  no  doubt  that  the  Com- 
mission has  the  power  to  compel  a  public  service  company 
to  extend  its  facilities  and  service,  if  for  the  service,  ac- 
commodation  and   convenience  of  the  public,  into  every 
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portion  of  a  municipality  in  wliich  it  is  authorized  by  its 
charter  to  do  bnsiness;  but  to  order  an  extension  beyond 
the  points  covered  by  its  charter  would  be  to  assume 
power  in  the  Commission  which  cannot,  be  fairly  inter- 
preted from  any  of  the  provisions  of  the  Act  ■of  July  26th, 
1913. 

The  charter  of  a  street  railway  company  specifies  its 
route  and  designates  the  streets  upon  which  it  shall  be 
constrncted,  and  also  the  termini.  Before  it  can  construct 
its  route,  consent  must  be  obtained  from  the  municipality, 
which  can  prescribe  conditions  under  which  the  franchise 
is  granted.  After  construction,  extensions  can  only  be 
made  by  a  vote  of  its  stockholders  authorizing  said  ex- 
tension, and  consent  ^f  the  municipality  is  again  necessary, 
if  permission  to  make  said  extension  was  not  granted  in 
the  original  franchise.  To  hold,  therefore,  that  the  Com- 
mission had  power  to  order  a  street  railway  company  to 
make  an  extension  beyond  points  named  in  its  charter 
would  be  in  effect  to  compel  the  stockholders  to  authorize 
the  extension,  and  to  require  the  company  to  enter  into  a 
contract  with  the  municipality  upon  any  terms  which  it 
might  impose.  In  this  case.  Section  7  of  the  ordinance  of 
1914  provides: 

"That  the  franchise  hereby  granted  to  the  Scran- 
ton Railway  Company  shall  be  limited  to  a  period 
of  fifty  (50)  years  from  the  approval  of  this  ordi- 
nance, and  at  the  expiration  of  said  term  of  fifty 
(50)  years,  this  franchise,  and  everything  operat- 
ing under  the  same  and  all  rights  thereunder  shall 
be.  upon  demand  from  the  City  of  Scranton,  sur- 
rendered by  said  company  and  turned  over  to  the 
City  of  Scranton,  at  its  actual  value  at  that  time; 
said  value  to  be  determined,  ascertained  and  es- 
tablished by  three  (3)  disinterested  persons,  who 
shall  be  appointed  by  the  Court  of  Common  Pleas 
of  Lackawanna  County,  upon  request  of  the 
Mayor  of  the  City  of  Scranton,  and  from  whose 
decision  eitlier  party  hereCc  may  appeal  to  the 
Court  of  Common  Pleas  of  Lackawanna  County, 
in  the  same  manner  and  with  like  effect  as  if  the 
appeal  were  taken  from  an  award  of  viewers." 

The  provision  of  this  section  of  the  ordinance,  "every- 
thing operating  under  the  same  and  all  rights  thereunder 
shall   be,   upon   demand   from   the   City  of  Scranton,   sur- 
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rendered  by  said  company,  and  turned  over  to  the  City 
of  Scranton  at  its  actual  value  at  that  time,"  is  very  in- 
definite and  ambiguous.  This  might  be  held  to  mean  all 
its  cars,  power  house,  in  fact,  practically  its  whole  system; 
even  if  it  should  be  limited  to  the  tracks,  wires,  overhead 
construction  and  cars  used  only  upon  the  extension,  the 
result  would  work  a  great  injustice  upon  the  stockholders 
of  the  Scranton  Railways  Company,  as  the  cost  of  the 
original  grading  and  paving  required  by  the  ordinance 
should  be  considered,  as  well  as  any  loss  which  may  have 
occurred  in  operation  during  the  life  of  the  franchise.  The 
provision  of  this  Section  7  which  terminates  the  franchise 
at  the  end  of  fifty  years,  while  the  charter  of  the  company 
grants  it  perpetual  existence,  we  do  not  think  it  necessary 
to  consider,  as  the  Oommission  is  further  of  the  opinion 
that  it  has  not  the  power,  under  the  Act  creating  it,  to 
compel  a  public  service  company  to  extend  its  facilities 
beyond  the  territory  covered  by  its  charter  or  amendments 
tliereto. 

Therefore,  an  order  will  be  issued  dismissing  the  com- 
plaint in  this  case. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having, 
on  the  date  hereof,  made  and  filed  of  record  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof; 
.  Now,  to-wit,  May  20th,  1915,  it  is  ordered:  That  the 
complaint  in  this  case  be,  and  the  same  is  hereby  dismissed. 


In  re  estate  of  Martha  Adams. 
Wills — Testamentary  Capacity — Undue  Influence — Issue. 

A.  EmperatitlouB  person  is  not  DcceBsarllf  meutatly  unaound. 

The  fact  that  a  testatrix  made  contradictory  statements  respect- 
ing her  Intention  as  to  the  disposition  of  lier  property  U  as  consistent 
with  a  voluntary  change  of  mind  and  free  agency  as  with  a  sup- 
posed practice  of  fraud  or  undue  Influences  upon  her. 
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Wheu  the  evidence  hanJly  shows  any  other  relation  between  a 
beneflclary  under  a  will  and  the  testatrix  than  that  ot  physician 
and  patient,  and  there  is  nothing  to  show  that  the  benefldary  pro- 
cured, advised  or  had  any  hand  or  voice  in  making  the  will,  the 
burden  of  disproving  undue  Influence  Is  not  on  the  betieflclary. 

DeclaratlonB  of  testatrix  prior  to  the  making  of  her  will,  and 
subsequent  to  Its  execution,  are  not  to  be  considered  on  the  question 
of  undue  influence  but  ni>on  the  question  of  testamentary  capacity. 

The  testimony  taken  before  the  Register  ol  Wills,  on  a  petition 
for  an  issue  devisavir  vei  uou,  showed  that  testatrix  was  about 
fifty-six  years  of  age  and  fur  many  years  bad  not  been  in  strong 
physical  health :  that  she  believed  In  the  power  of  charms  to  keep 
her  from  bami  and  wore  a  bag  around  her  neck  for  -that  purpose. 
A  few  months  l>erore  making  ber  will  she  bad  declared  tliat  she  In- 
tended to  give  ber  money  principally  to  ber  relatives  although  pres- 
sure was  exercised  ui>on  ber  to  do  differently  and  mentioned  her 
residuary  legatee  and  devisee  as  the  person  bringing  this  pressure 
to  tiear ;  that  she  was  possessed  of  a  tear  and  did  not  know 
whether  she  could  trust  herself.  After  sbe  made  her  will  she  de- 
clared that  sbe  was  not  her  own  boss  and  was  possessed  of  a  fear 
which  she  would  never  be  able  to  overcome  and  mentioned  ber 
residuary  legatee  and  devisee  as  the  object  of  ber  fear.  The  evi- 
dence showed  tbat  she  cared  tor  herself,  kept  house,  leased  her 
properties, 'collected  the  rents,  Attended  to  ber  personal  and  busi- 
ness affairs,  was  conversant  with  the  value  of  her  properties,  knew 
ber  relatives,  to  each  of  wboiu  sbe  gave  a  pecuniary  legacy,  drew 
her  own  will  and  bad  it  properly  witnessed.  Held,  That  the  evidence 
was  Insufficient  to  establish  want  of  testamentary  capBiclty. 

The  testimony  taken  before  the  Rwttatet  of  Wills  oa  a  petition  for 
an  issue  devtsavit  vel  non,  showed  that  the  residuar]'  legatee  and 
devisee  under  the  will  bad  been  testatrix's  doctor  and  tbat  she 
called  'bim  her  doctor  and  adviser ;  that  he  had  treated  both  testa- 
trix and  her  husband  In  her  husband's  lifetime  and  treated  testa- 
trix until  her  death,  that  be  visited  her  once  a  week  tor  the  pur- 
pose of  treatment  and  at  times  when  she  was  away  from  borne 
gave  ber  absent  treatment;  tbat  sbe  would  do  nothing  until  *e 
had  advised  with  him;  that  she  believed  tbat  be  possessed  the 
power  to  know  what  was  said  in  Ms  absence,  to  communicate  with 
the  spirit  of  her  deceased  buaband  and  to  put  powers  on  penons 
and  things;  tbat  he  Indulged  ber  In  her  superstition  and  gave  her 
a  little  bag  to  wear  around  her  neck  to  beep  ber  from  harm,  to- 
gether witih  certain  scrlbbUngs  and  trinkets  which  she  had  In  her 
possession.    There  was  no  evidence  that  he  had  ever  spoken  to  her 
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about  her  will  or  the  dmMMitlon  of  her  property,  or  that  be  knew 
that  abe  had  made  a  will.  Held,  That  the  evidence  was  insufflcient 
to  eetabllBh  uudue  taflueuce. 

Petition  for  issue  devisaviLvel  non.  Orphans'  Court  of 
Dauphin  County. 

James  G.  Hatz,  for  petition. 

John  Fox  Weiss,  and  John  C.  Nissley,  contra. 

KUNKEL,  P.  J.,  July  14,  1915. 

This  is  a  petition  for  an  issue  devisavit  vel  non,  to  deter- 
mine whether  the  testatrix  possessed  testamentary  capac- 
ity at  the  time  she  made  her  will  or  whether  the  will  was 
procured  by  the  undue  influence  of  Harrison  Seiferd,  the 
residuary  legatee  and  devisee. 

No  testimony  was  taken  in  support  of  or  against  the 
petition,  but  the  testimony  adduced  before  the  Register 
of  Wills  has  been  submitted  to  us  for  our  consideration. 

This  testimony  shows  that  the  testatrix  was  a  woman 
of  about  fifty-six  (56)  years  of  age,  for  many  years  not  in 
strong  physical  health,  '>nt  Jt  fails  to  disclose  anviliing 
upon  which  to  base  the  contention  that  she  was  in  any 
degree  mentally  unsound,  or  was  lacking  in  testamentary 
capacity.  The  witnesses  on  the  part  of  the  contestant 
hesitate  to  declare  that  she  was  of  unsound  mind,  nor  do 
they  point  out  any  act  or  word  of  hers  which  indicates 
that  she,  at  any  time,  was  not  in  full  possession  of  her 
mental  faculties.  Tt  is  true  she  appears  to  have  been 
superstitious,  believing  in  charms  to  keep  her  from  harm, 
but  to  be  superstitious  is  not  to  be  mentally  unsound. 
If  this  were  so  every  one,  and  there  are  many,  wbo  believes 
in  the  virtue  of  a  rabbits  foot  or  a  horse-chestnut  or  horse- 
shoe for  luck,  or  the  so  called  divining  rod  and  many  other 
like  superstitions,  could  be  called  mentally  weak  or  un- 
sound which  we  know  is  not  the  case. 

On  the  other  hand,  the  witnesses  for  the  proponent 
testified  that  they  saw  no  signs  of  mental  weakness  in 
the  testatrix,  and  their  testimony  also  discloses  the  facts 
that  she  cared  for  herself,  kept  house,  performed  the 
household  duties,  leased  her  properties,  collected  the  rents, 
and  in  general  attended  to  all  her  personal  and  business 
affairs.  Moreover,  the  circumstances  under  which  she 
executed  her  will,  to  which  we  will  refer  more  particularly 
hereafter,  and  the  disposition  contained  in  the  will  itself. 
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show  that  she  was  conversant  with  her  property  and  its 
vahie;  knew  her  relatives  to  each  of  whom  she  gave  a 
pecuniary  legacy,  and  one  of  whom  she  made  her  execu- 
tor; understood  what  she  wished  to  do  and  persisted  in 
having  her  will  properly  executed  so  that  its  provisions 
might  be  carried  out.  We  think  that  the  testimony  per- 
tinent to  her  testamentary  capacity  falls  far  short  of  that 
which  is  required  to  set  aside  a  will.  As  has  been  fre- 
quently said,  "a  disposing  mind  and  memory  exists,  if  at 
the  time  of  making  a  will  the  testator  has  a  full  and  in- 
telligent knowledge  and  understanding  of  the  act  he  is 
engaged  in,  of  the  property  he  possesses;  and  intelligent 
perception  of  the  disposition  he  desires  to  make  and  the 
persons  he  wishes  to  be  his  beneficiaries,"  Towney  vs. 
Long,  76  Pa.  State,  106;  Wilson  vs.  Mitchell.  lOl'  Pa. 
State,  495;  McNitt's  estate,  299  Pa.  State,  71;  Lindsay's 
estate,  240  Pa.  State,  19;  and  "testamentary  capacity  is 
the  normal  condition  of  one  of  full  age,  and  the  affirma- 
tive is  with  him  who  undertakes  to  call  it  in  question, 
and  this  affirmative  must  be  established  not  in  a  doubt- 
ful but  in  a  positive  manner,"  Grubbs  vs.  McDonald,  91 
Pa.  State,  236. 

Upon  the  question  of  undue  influence  on  the  part  of 
Harrison  Seiferd  thei"e  is  much  testimony.  It  seems  the 
testatrix  called  him  her  doctor  and  adviser.  He  treated 
both  her  and  her  husband  before  the  husband's  death,  and 
continued  treating  her  until  her  death.  What  the  treat- 
ment was  does  not  definitely  appear.  He  visited  her  once 
a  week  for  the  purpose  of  giving  her  treatment,  and  at 
times  when  she  was  away  from  home  gave  her  absent 
treatments.  There  was  testimpny  also  that  she  would 
do  nothing  until  she  advised  with  him,  although  there  is 
no  specific  instance  of  importance  given,  when  she  sought 
his  advice  or  when  he  influenced  or  controlled  her  action; 
that  she  believed  that  he  possessed  the  power  to  know 
what  was  said  in  his  absence,  to  communicate  with  her 
'  deceased  husband's  spirit  and  to  put,  as  testified  to,  powers 
on  persons  and  things;  that  he  indulged  her  in  her  super- 
stition and  gave  her  the  little  bag  she  wore  about  her  neck 
to  keep  her  from  harm  and  the  scribblings  and  trinkets 
which  she  had  in  her  possession.  .Assuming  all  this  to  be 
true,  how  can'  it  he  held  that  he  exercised  any  influence 
oi"  control  over  her  at  the  time  she  drew  and  executed  her 
will  so  as  to  deprive  her  of  her  free  agency,  when  there  is 
no  evidence  that  he  ever  spoke  to  her  about  her  will  or 
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the  disposition  of  her  property,  or  even  knew  she  had 
written  a  will,  Tawney  vs.  Long,  76  Pa.  106.  Besides  all 
the  circumstances  surrounding  her  act  of  testacy  refute 
the  suggestion  that  she  was  not  a  free  agent  at  that  time. 
She  arranged  for  having  her  will,  drawn  by  herself  and 
copied  evidently  from  a  form  of  a  prior  will  prepared  by 
her  counsel,  properly  witnessed.  She  was  particular  about 
not  having  too  many  witnesses  from  one  family  and  called 
in  a  third  person  to  attest  it.  She  expressed  some  months 
afterwards  her  satisfaction  with  what  she  had  done  by 
declaring  "I  have  made  a  will  and  it  is  a  good  will,  and 
it  will  stand."  Even  if  it  be  true  that  a  few  months  be- 
fore she  executed  her  will  she  deirlared  that  "outside  of 
the  U.  B.  Church  on  Reily  street  she  was  going  to  give 
her  money  to  her  relatives,  that  there  was  pressure  being 
brought  upon  her  to  do  differently,"  mentioning  Harrison 
Seiferd's  name  and  calling  him  her  "Doctor"  as  the  one 
trying  to  bring  this  pressure  to  bear,  that  "she  deter- 
mined it  should  not  be  so,"  concluding  by  saying  that 
"she  was  possessed  of  a  fear,  that  she  did  not  know 
whether  she  could  trust  herself  or  not"  and  a  few  months 
after  she  executed  her  will  that  she  declared  "I  am  not 
my  own  boss,  things  are  not  as  they  were  one  day.  I 
am  possessed  of  a  fear  that  I  will  never  be  able  to  over- 
come" and  when  asked  "what  do  you  mean"  she  said  "I 
fear  the  very  gentleman  I  told  you  about  sometime  ago, 
Harrison  Seiferd,"  yet  these  statements  are  not  to  be  ctm- 
sidered  on  the  question  of  undue  influence,  but  only  as 
showing  the  state  of  the  testatrix's  mind  as  bearing  upon 
the  question  of  lack  of  testmentary  capacity,  Herster  vs. 
Herster,  122  Pa.,  239,  upon  which  question  they  are  quite 
insufficient  in  the  light  of  all  the  rest  of  the  evidence  in 
the  case,  to  sustain  the  affirmative  of  that  issue. 

The  fact  that  the  testatrix  made  contradictory  state- 
ments respecting  her  intention  as  to  the  disposition  of 
her  property  at  one  time  saying  "the  Cromleighs  would 
never  get  very  much  from  her  because  she  had  been  ad- 
vised; she  would  surprise  the  people  by  her  will"  and  at 
other  times  saying  "she  was  going  to  give  her  money  to 
relatives,"  is  just  as  consistent  with  a  voluntary  change 
of  mind  and  free  agency  as  with  a  supposed  practice  of 
fraud  and  undue  influence  upon  her. 

The  statement  which  it  is  testified  Harrison  Seiferd 
made  to  Mrs.  Buffington  in  the  presence  of  Mrs.  .'\Ibright, 
the  testatrix's  sister  and  the  contestant,  before  the  testa- 
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trix  was  r«noved  to  the  hospital  to  the  effect  "never  mind 
they  are  tryinp  to  rob  us,  but  we  will  rob  them"  is  with- 
out significance.  It  is  indefinite  and  was  made  long  after 
the  will  was  executed.  It  would  be  pure  speculation  to 
endeavor  to  say  to  what  it  referred.  There  is  nothing  to 
justify  the  thought  that  it  had  reference  to  the  will  in 
dispute. 

It  is  contended  by  the  contestant  that  the  burden  of 
disproving  undue  influence  is  upon  the  proponent,  the  re- 
siduary beneficiary  under  the  will,  because  of  the  con 
fidential  relation  which  he  occupied  with  the  testatrix. 
If  this  be  so,  we  think  the  testimony  of  the  attesting  wit- 
nesses fully  sustained  such  burden,  but  we  do  not  take 
the  contestant's  view  of  the  case.  The  evidence  hardly 
shows  any  other  relation  between  the  beneficiary  and  the 
testatrix  than  that  of  physician  and  patient;  and  a  com- 
plete answer  to  the  contestant's  position  is  that  there  is 
nothing  to  show  that  the  beneficiary  procured,  advised  or 
had  any  hand  or  voice  in  the  making  of  the  will  in  dis- 
pute. "A  will  duly  executed  by  a  testator  of  lawful  age 
is  presumed  to  be  the  unbiased,  as  well  as  the  intelligent 
expression  of  the  will  of  such  testator  and  on  those  who 
aver  undue  influence  rests  the  burden  of  proof,"  Stokes 
vs.  Miller.  10  W.  N.  C.  241 ;  Douglas  App,  162  Pa.  567. 
"But  where  a  will  is  drawn  in  favor  of  one  occupying  a 
confidential  relation,  who  either  writes  it  or  procures  it 
to  be  written,  or  whose  advise  is  sought  and  taken,  the 
burden  rests  on  such  beneficiary  to  disprove  undue  in- 
fluence, especially  is  this  so  where  the  testator  though 
possessed  of  testamentary  capacity  is  of  weak  mind," 
Boyd  vs.  Bovd,  66  Pa.  283;  Kuthbertson's  App.  97  Pa. 
163;  Armor's  Est.,  154  Pa.  517;  Wilson  vs.  Mitchell,  101 
Pa.  415.  "This  is  not  so,  however,  where  there  is  no 
evidence  that  the  beneficiary  solicited  the  benefit  or  wrote 
the  will  or  procured  it  to  be  written,  or  that  his  advice 
was  sought  and  taken.  In  such  a  case  intimate  friendly 
relations  between  testator  and  beneficiary  such  as  living 
with  him,  nursing  him  and  managing  his  business  do  not 
impart  undue  influence  or  shift  the  burden  of  proof  from 
those  who  allege  it  upon  the  beneficiary,"  Herster  vs. 
Herster.  122  Pa.  2.S9;  Miller  vs.  Boestrich,  157  Pa.  268; 
Douglas  Est.,  162  Pa.  567. 

Upon  the  consideration  of  the  whole  case  we  are  of 
the  opinion  that  under  the  testimony  submitted,  a  verdict 
against  the  will  on  either  of  the  grounds  suggested,  ought 
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not  to  be  sustained.  It  is  therefore  our  duty  to  refuse 
this  issue,  Philip's  Estate,  244  Pa.  35;  McNitt  vs.  Gilli- 
land,  246  Pa.  378.  Accordingly  the  request  for  an  issue 
is  refused. 


Commonwealth  of  Pennsylvania,  vs.  Gimbel  Brothers, 
Incorporated. 

Corporations — Tax  on  Capital  Stock — Value  of  Capital 
Stock — Interest. 

In  determinliiK  the  value  of  tbe  capital  atock  of  a  rorporatlou. 
for  purposes  of  taxation,  tbe  appraisement  made  b;  Its  offlc«FB  In 
accordance,  with  statutory  requiremeDta  ^■111  be  preeumed  to  be 
correct  until  the  contrary  Is  clearl;  ebown,  and  the  burden  Is  cu 
the  Conunoa wealth  to  abow,  by  testimony  establishing  facts,  that 
the  appraisement  Is  inaccnrate. 

Inferences  drawn  by  bhe  accountlug  officers  of  the  Common- 
ueCtltb  frcnn  tbe  balance  sheet  of  a  corporation,  and  from  dlvld^ds 
paid  are  not  eufflclent  to  overcome  the  appraisement  of  tbe  capital 
of  tbe  corporation,  made  by  Its  officers  In  accordance  with  statu- 
tory requirements. 

An  appraisement  of  the  capital  stock  of  a  corporation,  by  tbe 
accouadng  officers  of  the  Commonwealth,  based  on  the  assumption 
that  net  earning  for  a  given  year  equal  ten  per  cent,  of  the  value 
of  the  capital  stock  Is  Inaccurate. 

When  a  corporation  has  not  been  responsible  for  delay  In  ascertain- 
ing tbe  correct  value  of  Its  capital  stock,'  for  purposes  of  taxation. 
Interest  will  not  be  allowed  the  Coinmonwealtb  upon  the  amount  of 
tax  finally  found  to  be  due. 

Exceptions  to  finding  and  opinion  of  the  court.  C.  P. 
Dauphin  County,  No.  500  Commonwealth  Docket,  1911. 

Wm.  M.  Hardest,  Deputy  Attorney  General,  for  plaintiff. 

Olmsted  y  Siamm,  for  defendant. 

McCarrell.  J.,  July  14,  1915. 

The  officers  of  the  defendant  company  appraised  the 
\'alue  of  its  capital  stock  in  Pennsylvania  for  the  year 
1910  at  $2,800,000.  Tiie  company  does  business  in  Mil- 
waukee,   Wisconsin,   and    in    Philadelphia,    Pennsylvania. 
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The  accounting  officers  being  dissatisfied  with  this  valua- 
tion increased  it  to  $4,890,000,  and  settled  the  tax  thereon 
at  $24,450,  $14,000  of  which  was  paid  by  the  defendant  on 
November  16,  1911.  Upon  the  hearing  of  the  appeal  the 
Court  sustained  the  valuation  fixed  by  the  accounting 
officers  of  the  State,  and  the  pending  exceptions  contend 
that  we  erroneously  gave  too  much  weight  to  the  balance 
sheet  of  the  defendant  company,  which  was  made  the 
basis  of  the  increased  valuation  by  the  accounting  officers 
of  the  State,  and  that  we  have  failed  to  give  proper  con- 
sideration to  the  report  of  the  officers  of  the  company  and 
the  testimony  of  the  treasurer  at  the  trial. 

A  careful  re-review  and  consideration  of  tlie  evidence 
and  of  the  decision  of  the  Supreme  Court  in  Common- 
wealth vs.  Edgerton  Coal  Co.  164  Pa.  284,  to  which  our 
attention  is  now  particularly  called,  convinces  us  that  the 
accounting  officers  did  not  have  before  them  sufficient 
testimony  as  to  existing  facts  to  warrant  the  increase  of 
the  valuation  made  by  them.  The  balance  sheet  of  the 
company  upon  which  they  relied  of  course  gave  merely 
book  values  and  not  actual  values.  The  officers  of  the 
company  in  making  the  appraisement  provided  for  by  the 
statute  are  presumed  to  have  had  exact  knowledge  as  to 
the  actual  conditions  existing  when  they  made  their  ap- 
praisement and  fixed  the  actual  value  in  cash  of  the  de- 
fendant'.s  capital  stock  at  $2,800,000.  This  was  a  valua- 
tion made  by  persons  required  by  statute  to  make  it  under 
oath,  and  it  is  presumed  to  he  correct  until  the  contrary 
is  made  clearly  to  appear.  The  nature  and  effect  of  this 
statutory  appraisement  was  considered  by  the  Supreme 
Court  in  the  case  of  Commonwealth  vs.  Edgerton  Coal 
Co.  164  Pa.  284.  In  this  case,  as  in  a  number  of  others 
tried  and  reported  with  it,  our  then  President  Judge  Simon- 
ton  gave  careful  consideration  to  the  statute  imposing  the 
tax  upon  capital  stock  and  the  method  fixed  by  the  statute 
for  ascertaining  the  actual  value  in  cash.  At  page  290  he 
uses  the  following  language: 

"We  are  unable  to  see  how  any  other  conclu- 
sion can  be  drawn  from  these  reiterated  declara- 
tions, in  the  preamble,  the  title  and  body  of  the 
act,  than  that  they  express  a  deliberate  intention 
to  abandon  the  principle  of  measuring  the  taxa- 
ble value  of  capital  stock  by  the  rate  of  dividends 
paid,  and  to  substitute  therefor  taxation  at  a  fixed 
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rate  on  its  actual  value  in  cash,  to  be  ascertained 
by  an  appraisement,  made  under  oath,  by  desig- 
nated officers  of  the  corporations  respectively." 
In  speaking  of  the  appraisement  made  by  the  officers 
of  the  company  in  that  case,  the  Supreme  Court  at  pages 
300-301  uses  the  following  language; 

"The  two  appraisers  designated  by  the  act, 
having  either  full  knowledge,  or  the  means  of  full 
knowledge,  of  all  the  business  of  the  company, 
necessary  to  an  approximately  correct  estimate 
of  the  value  of  the  company's  shares,  and  the  of- 
ficers of  the  Commonwealth  having  little  or  none, 
any  dissatisfaction  on  the  part  of  the  latter,  based 
on  a  mere  inspection  of  the  report,  must  arise 
from  diverse  interpretations  of  the  law."  Con- 
tinuing on  page  303,  as  follows:  "The  report  is 
of  a  fact,  not  a  calculation,  and  if  the  officers  are 
dissatisfied,  the  act  declares  they  shall  'make  a 
valuation  thereof  based  upon  the  facts  contained 
in  the  report  herein  required,  or  upon  any  infor-- 
mation  within  their  possession,  or  that  shall  come 
into  their  possession.'  Discrepancies  between 
large  net  earnings,  profits,  dividends  or  surplus, 
and  small  actual  cash  value,  may  suggest  inquiry 
to  the  Auditor  General.  If  so,  he  has  by  law 
almost  unlimited  powers  of  investigation  for  as- 
certainment of  the  truth ;  such  as  the  right  of  ex- 
amination of  books,  papers  and  witnesses;  the 
right  to  imprison  witnesses  for  disobedience  of 
his  summons,  or  for  a  refusal  to  answer.  But 
here,  on  a  mistaken  theory  that  the  actual  cash 
value  was  a  sum  which,  multiplied  by  6,  would 
produce  the  net  earnings,  the  appraisement  was 
arbitrarily  changed.  There  is  nothing  in  the  law 
to  justify  the  change  on  the  facts  in  the  report; 
it  is  not  pretended  that'  any  information  had' 
come  into  their  possession,  of  fraud  or  false 
swearing." 
In  the  present  case  the  accounting  officers  of  the  State, 
according  to  the  testimony  of  the  Commonwealth,  had 
before  them  the  report  of  the  company,  which  included 
the  balance  sheet  and  the  appraisement  of  the  officers. 
They  made  no  investigation  as  to  actual  facts.  They  did 
not  make  or  require  the  defendant  company  to  make  an 
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inventorj'  of  its  property  so  as  to  ascertain  its  actual  value 
in  cash.  Tiie  figures  appearing  upon  the  balance  sheet 
were  of  course  simply  copied  from  the  books  of  the  de- 
fendant company,  and  ordinarily  books  do  not  give  actual 
value  and  are  not  evidence  of  actual  value.  The  Com- 
monwealth did  not  offer  to  show  by  any  testimony  what 
the  actual  value  of  the  stock  of  the  defendant  company 
was  at  the  time  the  appraisement  was  made.  They  drew 
inferences  from  the  figures  contained  upon  the  balance 
sheet  and  from  the  dividend  paid,  and  reached  therefrom 
a  conclusion  as  to  the  actual  value  in  cash.  The  appraise- 
ment made  by  the  officers  of  the  company  must  be  ac- 
cepted as  prima  facie  correct,  and  the  burden  was  and  is  ■ 
upon  the  Commonwealth  to  show  by  testimony  establish- 
ing facts  that  it  is"  inaccurate.  The  deposition  of  Ellis  A. 
Gimbel,  treasurer  of  the  company,  was  offered  at  the 
trial  in  support  of  the  appraisement  made  by  the  com- 
pany's officers.  In  these  depositions  Mr.  Gimbel  says 
that  the  figures  given  upon  the  balance  sheet  do  not  repre- 
sent actual  values,  and  that  the  actual  value  fixed  by  the 
officers  of  the  company  in  their  appraisement  is  correct. 
He  states  that : 

"Most  of  the  capital  of  the  company  is  invested 
in  merchandise  and  ,is  of  such  a  nature  that  in  the 
event  of  liquidation  there  would  be  an  immense 
loss.  The  business  in  which  the  company  is  en- 
gaged is  of  such  an  uncertain  nature  that  its  stock 
cannot  be  valued  upon  the  same  basis  as  the  stock 
of  most  other  classes  of  corporations.  •  •  •  • 
In  making  our  appraisement  we  took  into  account 
the  value  of  the  company's  property;  its  earning 
capacity;  its  ability  to  pay  dividends;  its  large  in- 
debtedness; the  uncertainties  of  the  business;  the 
certain  loss  were  the  company  forced  to  liquidate, 
wholly  or  in  part,  and  every  other  element  that 
went  to  make  the  value  of  the  company's  stock." 

He  further  states  that  the  net  earnings  of  the  com- 
pany for  the  years  1908,  1909,  1910.  1911,  and  1912  were 
practically  the  same, 

"While  tfie  net  earnings  have  varied  from  6% 
on  the  company's  capital  stock  in  the  year  ending 
February  1,  1912,  to  something  over  9%  for  the 
year  1910.     The  net  earnings  for  the  year  in  suit 
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were  the  largest  the  company  had  for  many  years 
and  should  not  be  taken  by  themselves  as  indicat- 
ing the  value  of  the  company's  capital  stock  in- 
dependently of  the  company's  history  from  the 
point  of  earnings  for  previous  and  subsequent 
years." 

He  further  says: 

"I  know  of  no  case  of  a  merchandising  com- 
pany whose  stock  would  sell  tipon  the  basis  of 
par  for  each  10%  of  net  earnings  for  any  given 
year.  I  have  had  some  experience  in  the  business 
of  merchandising,  and  I  should  say  that  average 
net  earnings  for  a  reasonable  period  of  years  of 
from  15  to  20%  are  usually  considered  and  fairly 
considered  to  be  necessary  to  indicate  the  stock 
to  be  worth  par.  It  must  be  borne  in  mind  in 
valuing  the  stock  of  a  corporation  like  this  that 
amounts  appearing  to  be  earned  net  in  any  given 
year  or  series  of  years  do  not  represent  actual 
profits  to  stockholders,  for  all  such  net  earnings 
cannot  safely  be  divided  amongst  the  stockholders 
out  of  due  regard  for  the  many  uncertainties  and 
contingencies  which  have  to  be  considered. 
Gimbel  Brothers  have  not  for  years  divided 
more  than  6%  upon  their  preferred  stock  and  have 
not  considered  it  safe  to  divide  more  than  6%  and 
none  upon  their  common  stock." 

Mr.  Gimbel  further  states  that  the  entire  common 
stock  of  $5,000,000  represents  nothing  but  good  will;  that 
is  to  say,  is  not  represented  by  any  tangible  property,  but 
is  set  down  as  the  estimated  value  of  the  good  will  of  the 
defendant  company.  Mr.  Gimbel  further  states  that  the 
book  value  of  the  Philadelphia  property  is  approximately 
$8,500,000,  and  that  the  indebtedness  of  the  Philadelphia 
branch  is  more  than  $5,000,000.  thns  indicating  that  the 
value  of  the  Philadelphia  property  is  less  than  $3,500,000, 
according  to  net  book  value,  which  book  value  he  says, 
"does  not  represent  actual  value,"  The  figures  represent- 
ing actual  value  would  be  much  less  than  the  book  figures. 
This  testimony  of  Mr.   Gimbel  was   not  contradicted  by 
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any  witnesses  called  on  behalf  of  the  Commonwealth.  The 
accounting  officers  here  have  valued  the  stock  upon  a 
10%  basis;  that  is  to  say.  have  fixed  the  value  for  the  year 
1910  at  practically  10  times  the  net  earnings  for  that 
year.  This  method  of  fixing  value  was  thus  commented 
upon  by  the  Supreme  Court  of  this  State  in  Common- 
wealth vs.  Edgerton  Coal  Co.  164  Pa.  at  page  301 : 

"The  Auditor-General  assumed  that  the  cash 
value  was  a  principal  sum,  6  per  cent  of  which 
would  equal  the  net  earnings,  without  regard  to 
what  disposition  was,  and  ought  to  have  been, 
in  good  business  management,  made  of  the  earn- 
ings. No  man,  as  to  the  stock  of  any  business 
corporation,  can  make  oath  that  its  actual  cash 
value  is  a  sum  which,  multiplied  by  6,  would 
equal  its  net  earnings.  No  prudent  man,  in  busi- 
ness transactions,  ever  does  adopt  such  an  esti- 
mate as  conclusive  of  an  actual  cash  value.  It 
is  one  element  which  is  properly  considered  in 
making  such  an  estimate,  but  only  one  out  of 
many." 

In  the  light  of  the  Edgerton  Coal  Co.  case  we  must 
conclude  that  the  method  adopted  by  the  accounting  of- 
ficers of  the  State  for  fixing  the  value  of  the  capital  stock 
of  the  defendant  company  for  the  year  in  question  was 
inaccurate  and  cannot  be  sustained  and  we  were  in  error 
In  adopting  it.  We  must  therefore  look  also  to  the  other 
testimony  in  the  case  for  the  correct  value  of  the  capital 
stock.  The  officers  of  the  company  who  appraised,  as  the 
statute  requires,  fixed  this  value  at  $2,800,000,  The  treas- 
urer of  the  company  in  his  depositions  has  given  us  cer- 
tain facts  which  may  be  considered  'as  a  basis  for  ascer- 
taining as  nearly  as  possible  the  actual  value.  He 
testified  that  the  book  value  of  the  Philadelphia  property 
is  approximately  $8,500,000;  that  its  indebtedness  is  over 
$5,000,000,  indicating  that  the  value  of  the  Philadelphia 
property,  which  is  all  that  can  be  considered  in  this  case, 
is  less  than  $3,500,000.  While  it  is  true  he  says  these 
figures  do  not  represent  actual  value,  we  are  of  opinion 
that  they  may  be  adopted  without  doing  any  injustice  to 
the  defendant  company  for  the  purpose  of  fixing  as  nearly 
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as  possible  the  actual  value  of  the  capital  stock  of  the 
defendant  company  taxable  in  Pennsylvania.  For  the 
purpose  of  correcting  any  excess  of  valuation  in  the  figures 
given  by  Mr.  Gimbel,  we  have  concluded  to  accept  his 
figures  just  quoted,  and  fix  the  valuation  at  $3,500,000, 
not  allowing  to  the  Commonwealth  any  interest  upon  the 
tax  settled  upon  this  valuation.  The  defendant  company 
has  shown  by  its  prompt  payment  of  $14,000  its  willing- 
ness to  pay  the  tax  due  the  State,  and  if  the  valuation 
could  have  been  fixed  or  ascertained  at  an  earlier  date, 
would  doubtless  have  paid  the  amount  of  the  tax.  Under 
these  circumstances  we  are  of  opinion  that  it  is  only  just 
and  equitable  that  no  interest  should  be  allowed  the  Com- 
monwealth in  this  case,  as  the  defendant  company  is  in 
no  way  responsible  for  any  delay  which  may  have  oc- 
curred in  the  ascertainment  of  the  correct  valuation  of 
its  capital  stock.  We  therefore  have  reached  the  follow- 
ing. 

CONCLUSION. 

ValuB  of  capital  stock  of  defend- 
ant company  for  the  year  1910, $3,500,000 

The  5  mills  tax  upon  this  valua- 
tion   is,    $17,500 

The  defendant  has  paid  on  ac- 
count,      14,000 

Balance  of  tax  due  the  'Common- 
wealth,    3,500 

Attorney    General's   commission,..  175 


Total   now   due   Commonwealth,,.  $3,675 

For  which  sum  it  is  now  ordered  that  judgment  be 
entered  in  favor  of  the  Commonwealth  and  against  the 
defendant. 

To  this  order  sustaining  in  part  the  exceptions  of  the 
defendant  the  Commonwealth  and  the  defendant  do  sever- 
ally except,  and  at  the  request  of  each  respectively  an 
exception  is  now  noted  for  each. 
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James  Matthews,  President  of  District  No.  9,  United 
Mine  Workers  of  America,  vs.  James  E.  Rod- 
erick, Chief  of  the  Department  of  Mines. 

Equity — Appeals — Sm  persedeas . 
After  decree  diamlBBlng  a  bill  In  equity,  the  plaintiff  having  ap- 
pealed and  glren  ball  thereon,  the  court  will  order  that  the  appeal 
operate  as  a  supersedeas  wbeii,  In  tbe  opinion  of  tbe  eoart  lees 
hflrni  will  reault  from  granting  the  applk-ation  for  a  snperaedeas  than 
by  refusing  It. 

Application  for  order  making  appeal  a  supersedeas.  C. 
P.   Dauphin  County,  530  Equity  Docket. 

James  J.  Moran  and  James  B.  Reilly,  for  plaintiffs. 

/.  E.  B.  Cunningham,  ist  Deputy  Attorney  General  and 
John  C.  Bell,  Attorney  General,  for  defendant. 

McCarrell,  J.,  July  8,  1915. 

The  plaintiff  has  appealed  from  our  decree  dismissing 
his  bill  and  has  given  bail  thereon.  He  has  applied  for 
an  order  under  the  Act  of  May  19,  1897,  making  his  ap- 
peal a  supersedeas.  The  purpose  of  the  bill  is  to  prevent 
the  issuing  of  certificates  as  certified  mine  foreman  or 
assistant  to  more  than  one  hundred  persons  who  have 
been  certified  by  boards  of  mine  examiners  as  entitled  to 
such  certificates.  These  rights- are  valuable  to  the  persons 
interested,  and  they  should  not  be  unreasonably  delayed 
in  procuring  the  benefits  to  be  secured  by  the  possession 
of  the  certificates  to  which  they  appear  to  be  entitled.  On 
the  other  hand  the  positions  of  mine  foreman  and  as- 
sistant mine  foreman  are  of  great  public  importance  and 
should  not  be  occupied  by  any  man  of  doubtful  com- 
petency. Application  has  been  made  to  advance  the  pend- 
ing appeal  for  an  early  hearing  in  the  Supreme  Court,  and 
there  is  a  fair  prospect  for  its  early  determination.  Safety 
is  to  be  first  sought  for.  Human  life  is  too  sacred  to  be 
exposed  to  any  preventable  danger.  Believing  that  less 
harm  will  probably  result  from  making  the  appeal  a  super- 
sedeas than  from  refusing  to  so  direct,  it  is  now  ordered 
that  the  appeal  now  pending  in  this  case  shall  be,  and 
shall  operate  as  a  supersedeas. 
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.    Commonwealth  of  Pennsylvania  vs.  J.  Clyde  Myton. 

Boroughs — Automobiles— Hiskways— Danger  Signs — Act  of 
July  7,  1913. 

Tbe  line  separating  a  l>orough  rroni  a  towusbip  was  tbe  middle 
of  a  street  A  danger  sign  was  put  up  hy  the  constatile  of  the 
borougb  on  the  township  side  of  the  street.  HeM,  that  If  the  sign 
had  been  put  up  by  the  proper  Ixirough  authorities,  a  defendant  In 
a  prosecution  Cor  violating  the  Act  of  July  7,  1913,  P.  L.  672. 
w<jii!d  not  have  heen  In  a  position  to  complain. 

The  l)oroTigh  «>uncil  and  the  burgess  are  the  proi>er  authorities 
intended  In  section  13  of  the  Act  of  July  7,  1913.  P.  L.  672.  By 
their  resolution  or  ordlnsuce  duly  enacted,  the  danger  sign  desig- 
nated In  the  Act  must  be  authorized.  Constahlea  have  no  authority 
to  ereet  such  signs  unless  properly  authorized  by  the  burgess  and 
council. 

Motion  for  a  new  trial  and  in  arrest  of  judgment.  Quar- 
ter Sessions  of  Dauphin  County,  Xo.  174.  September  Ses- 
sions, 19H.  1]  •■   .'■ 

Wickerskam.  y  Metzger  and  M.  E.  Slroup  for  Common- 
wealth. 

Fox  y  Geyer  and  John  Fox  Weiss  for  defendant. 

Johnson,  P.  J.,  17th  Judicial  District,  specially  presiding. 

The  defendant  was  indicted  and  tried  on  a  charge  of 
violating  that  part  of  Section  13  of  the  Act  of  July  7,  1913, 
P.  L.  672,  which  reads  as  follows:  "Every  operator  of  a 
motor  vehicle  shall  sound  his  horn,  bell  or  signal  device. 
giving  reasonable  warning  of  his  approach,  whenever  nec- 
essary to  insure  the  safety  of  other  users  of  the  highways, 
and  also  when  approachingr  a  street  or  road  crossing,  dan- 
gerous curve,  in  any  of  the  cities,  boroughs,  or  townships 
of  this  Commonwealth,  where  the  proper  authorities  shall 
have  erected  signs,  easily  readable  from  the  highways  and 
at  right  angles  thereto,  bearing  thereon,  in  letters  at  least 
five  (5)  inches  in  height,  the  words  'Danger:  blow  your 
horn.' " 

.At  the  trial  the  jury  rendered  a  verdict  of  guilty  where- 
upon the  defendant  moved  for  judgment'  notwithstanding 
the  verdict,  in  arrest  of  judgment,  and  for  a  new  trial. 
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Two  constables  of  the  Horough  of  Midtlletown  of  their 
own  motion  and  without  any  direction  from  the  borough 
council,  erected  at  a  curve  in  West  Main  Street  the  sign, 
"Danger:  blow  your  horn,"  as  provided  by  Section  13  of 
the  Act  of  July  7,  1913,  P.  L.  672.  At  the  curve,  the  middle 
line  in  the  street  forms  the  division  line  between  the  Bor- 
ough of  Middletown  and  Lower  Swatara  Township,  and 
the  borough  has  control  over  that  part  of  the  st;-eet  lying 
within  its  limits  and  the  State  Highway  Department  has 
control  over  that  part  of  the  street  without  the  limits  of  the 
borough  and  within  the  township.  The  sign  was  erected 
on  the  township  side  of  the  street. 

The  defendant  contends,  first,  that  the  borough  council 
and  not  the  borough  constables  are  the  "proper  authorities" 
intended  by  Section  13  of  the  Act  of  July  7,  1913,  P.  L. 
672;  secondly,  that  the  borough  authorities  had  no  right  to 
erect  the  sign  outside  the  limits  of  the  borough,  though 
the  curve  in  the  street  is  partially  within  the  limits  of  bor- 
ough; and,  third,  that  at  the  place  in  question  the  State 
Highway  Department  had  exclusive  jurisdiction  to  erect 
danger  signs. 

We  are  of  the  opinion  that  the  proper  authorities  of  the 
Borough  of  Middletown  had  jurisdiction  to  erect  the  sign, 
"Danger:  blow  j'our  horn."  in  accordance  with  provisions 
of  Section  13.  of  the  Act  of  July  7,  1913,  P.  L.  672.  It  was 
the  duty  of  the  borough  authorities  to  maintain  the  part  of 
the  street  lying  within  the  borough  in  a  reasonably  safe 
condition  and  it  was  the  duty  of  the  State  Highway  De- 
partment to  maintain  that  part  of  the  street  lying  within 
the  township  in  a  reasonably  safe  condition.  And  the  de- 
fendant is  not  in  a  position  to  complain,  if  the  proper  au- 
thorities of  the  Borough  of  Middletown,  in  endeavoring  to 
provide  for  the  safety  of  the  street  at  the  curve  in  question, 
and  especially  that  part  of  the  street  within  the  jurisdiction 
of  the  borough,  erected  the  proper  sign  on  the  township 
side  of  the  street. 

But  the  more  serious  question  here  is  the  power  or  au- 
thority of  the  constables  of  the  Borough  of  Middletown  to 
erect  such  signs.  Section  13  of  the  .\ct  of  July  7,  1913.  P. 
L.  672,  requires  every  operator  of  a  motor  vehicle  to  sound 
his  horn,  bell  or  signal  device,  giving  reasonable  warning, 
"when  approaching  a  street  or  road  crossing,  dangerous 
curve,  in  any  of  the  streets,  boroughs  or  townships  of.  this 
Commonwealth,   where   the   proper  authorities   shall  have 
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erected  signs  easily  readable  from  the  highway,  and  at 
right  angles  thereto,  bearing  thereon  in  letters  at  least  five 
(5)  inches  in  height,  the  words  "Danger:  blow  your  horn." 

To  convict  the  defendant  in  this  case  it  is  necessary  to 
show  that  the  danger  sign  was  erected  by  the  "proper  au- 
thorities" of  the  Borough  of  Middletown,  The  question 
here  is,  who  are  intended  as  the  "proper  authorities"  to 
erect  the  danger  sign,  the  borough  council  and  burgess,  or 
the  constable?  The  Act  to  be  performed  by  the  "proper 
authorities"  is  an  important  one.  It  is  in  the  nature  of  a 
legislative  act.  The  safety  as  well  as  the  liberty  of  alt  who 
travel  the  streets  and  highways,  is  involved.  Failure  to 
give  the  proper  signal  on  approaching  a  curve  where  the 
proper  danger  sign  is  erected  subjects  the  operator  of  a 
motor  vehicle  to  a  fine,  and  upon  failure  to  pay  same,  to  an 
imprisonment. 

Section  6  qf  the  Act  of  February  9,  1828,  P.  L.  96,  incor- 
porating the  Borough  of  Middletown,  provides  that  "The 
town  council  so  chosen,  or  the  majority  of  them,  shall  have 
full  power  and  authority  to  make  and  enact  such  ordi- 
nances, rules  and  regulations  as  may  be  necessary  for  im- 
proving and  keeping  in  order  the  streets,  lanes,  alleys,  pub- 
lic squares  and  common  ground  belonging  to  said  township 
with  the  said  borough  and  removing  nuisances  or  obstruc- 
tions therefrom  and  the  same  to  annul,  alter  and  make  new 
as  occasion  may  require,  and  shall  have  all  powers  neces- 
sary for  the  well  ordering  and  better  government  of  the 
said  borough." 

Section  I  of  the  Act  of  April  3,  1851,  P.  L.  320.  commonly 
known  as  the  General  Borough  Act,  authorizes  the  burgess 
and  town  council  of  boroughs  to  "make  such  laws,  ordi- 
nances, by-laws  and  regulations,  not  inconsistent  with  the 
laws  of  this  Commonwealth,  as  they  shall  deem  necessary 
for  the  good  order  and  government  of  the  borough." 

As  to  constables,  "their  first  duty  is  that  of  keeping  the 
king's  peace."  In  addition,  they  are  to  serve  warrants,  re- 
turn lists  of  jurors,  and  perform  various  other  services 
enumerated  in  Coke,  4th  Inst.  256;  3  Steph.  Com.  47;  Jacob, 
Law  Diet.  2]  1  Bonv.  Law  Diet.  410.  "The  general  duty  of 
all  constables,  both  high  and  petty,  as  well  as  of  the  other 
officers,  is  to  keep  the  king's  peace  in  their  several  dis- 
tricts." 1  Bla.  Com.  356. 
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The  borough  council  and  burgess  are  the  legislative  body 
of  a  borough.  Thev  are  the  "proper  authorities"  intended 
in  Section  13  of  the  Act  of  July  7,  1913,  P.  L.  672.  By  their 
resolutions  or  ordinance  duly  enacted  the  erection  of  the 
danger  sign  in  question  must  be  authorized,  and  the  con- 
stables have  no  authority  to  erect  such  signs  unless  duly 
authorized  by  the  burgess  and  town  council. 

It  follows,  therefore,  that  the  defendant  was  not  guilty 
in  failing  on  June  7,  1914,  to  heed  the  sign,  "Danger:  blow 
your  horn,"  erected  without  authority  by  the  constables  of 
the  Borough  of  Middletown,  and  the  jury  should  have  been 
directed  by  the  Court  to  render  a  verdict  of  not  guilty.  The 
verdict  of  guilty  must  therefore  be  set  aside. 

And  now,  July  17,  1915.  the  verdict  of  guilty  of  the  jury 
is  set  aside. 


PiTTSBURCH  Plate  Glass  Company  \s,  Pexmsvlvania 
Railroad  Companv. 

R  ailroads  ~De  tnurrage. 

The  Pittsburgh  I'lale  Glass  Compauy  coiuplaineij  tUat  Tbe  Penii- 
Bflranla  Railroad  Company  was  chargiag  and  collecOiig  Trom  it 
demurrage  upon  loaded  coal  ears  of  the  Glass  Coinpanj,  trans- 
ported liy  tbe  Railroad  Company  from  the  mines  of  IJie  Glass 
Compaiij-,  and  placed  u[»n  the  private  siding  of  said  Glass  Com- 
pany, at  Its  factory,  at  West  Tarentum,  Pa, 

HET,n.-  That  the  collection  of  demurrage  on  the  shipments  com- 
plained of  was  not  provided  for  by  the  tariffs  of  the  respondent  in 
, force  at  ttie  time  of  this  complaint. 

Public  Service  Commission,  No.  227,  Complaint  Docket. 

ToxE,  Commissioner.  April  6.  1915. 

The  complainant  is  the  owner  of  a  plate  glass  factory  at 
Tarentum.  in  Allegheny  county,  Pennsylvania.  It  owns 
also  a  coal  mine  three  quarters  of  a  mile  away,  from  which 
it  ships  the  coal  needed  in  the  factory,  on  the  line  of  the 
respondent  railroad.  It  owns  also  a  number  of  steel  hopper 
cars  in  which  the  coal  is  shipped  and  which  are  used  exclu- 
sively for  this  purpose.  The  respondent  charges  the  regu- 
lar tariff  rates  for  the  transportation,  making  allowance  to 
the  complainant  of  six-tenths  of  a  cent  per  mile  for  each 


^yGoo'^lc 


1915  DAUPHIN  COUNTY  REPORTS  J97 

Pittaburgh  Plate  GU*s  Company  va.  Penniylvania  Railroad  Company. 

car.  The  respondent  seeks  to  charge  demurrage  for  these 
cars  at  the  rate  of  one  dollar  per  car  per  day  while  they, 
after  delivery,  stand  loaded  upon  the  tracks  of  the  com- 
plainant constructed  by  it  upon  its  own  property.  It  is 
this  charge  of  demurrage  to  which  the  complainant  ob- 
jects. The  general  railroad  rules  respecting  demurrage, 
which  have  met  the  approval  of  the  Interstate  Commerce 
Commission  provide  as  follows: 

"Private  cars  while  in  railroad  service,  whether  on  railroad 
company  or  private  tracks,  are  subject  to  these  demurrage 
rules,  to  the  same  extent  as  cars  of  railroad  ownership. 
Empty  private  cars  are  in  railroad  service  from  the  time 
they  are  placed  by  the  railroad  company  for  loading  or 
tendered  for  loading  on  the  orders  of  the  shipper.  Private 
cars  under  lading  are  in  railroad  service  until  the  lading 
is  removed  and  cars  are  regularly  released." 

This  is  a  case  which  ought  to  be  decided  upon  its  own 
facts,  and  these  facts  distinguish  it  from  most,  if  not  all 
others  which  have  been  heretofore  determined.  It  is  con- 
tended for  the  respondent  first,  that  the  case  of  the  com- 
plainant is  within  the  language  of  the  above  cited  rules; 
and  second,  that  certain  authorities  which  were  cited  have 
determined  the  question  here  raised  upon  principle  in 
favor  of  the  respondent.  A  brief  review  of  these  authori- 
ties, therefore,  becomes  necessary. 

After  the  adoption  of  the  demurrage  rules,  Thomas  Car- 
lin's  Sons  Company  filed  a  complaint  against  the  Baltimore 
&  Ohio  Railroad  Company  before  the  Pennsylvania  State 
Railroad  Commission  and  that  Commission  decided  April 
13,  1911,  that— 

"The  Commission  is  of  the  opinion  that  when  the  private 
car  has  been  returned  to  your  plant  and  placed  upon  your 
exclusively  owned  track  it  is  not  subject  to  demurrage 
charge." 

In  a  case  in  13  T.  C.  C.  Rep.,  378,  in  re  demurrage  charges 
on  privately  owned  tank  cars,  it  was  held — 

"That  private  cars  owned  by  shippers  and  hired  to  car- 
riers upon  a  mileage  basis  are  subject  to  demurrage  when 
such  cars  stand  on  the  tracks  of  the  carrier  either  at  point 
of  origin  or  destination  of  the  shipment,  and  are  not  so 
subject  when  either  upon  the  private  track  of  the  owner  of 
the  car  or  the  private  track  of  the  consignee." 

In  a  later  case,  that  of  Proctor  &  Gamble  Company  vs. 
Railway  Company,  19  I.  C.  C.  Rep.  366.  the  complainant 


^yGoo'^lc 


398  DAUPHIN  COUNTY  REPORTS  Vol.  18 

Pittsbuigh  Plate  Glasa  Company  vs.  Penaaylvania  Railroad  Company, 

owned,  maintained  and  operated  private  tracks  located  on 
its  own  land  for  use  in  and  for  ihe  purpose  of  switching 
cars  between  interchange  tracks  connected  with  the  lines 
of  the  defendant  and  the  various  loading  and  unloading 
places  within  the  plant.  The  complainant  owned  tank  cars 
which  the  Commission'  found  were — 

"used  by  defendants  under  a  tariff  which  provides  among 
other  things  that  when  tank  cars  are  furnished  by  shippers 
or  owners,  mileafie  at  the  rate  of  three-fourths  of  a  cent 
per  mile  will  he  allowed  by  the  defendant  for  the  use  of 
such  tank  cars  loaded  or  empty." 

The  Commission  sustained  the  demurrage  rule  and  held 
that  the  defendants  were  entitled  to  demurrage  while  the 
privately  owned  cars  stood  on  the  privately  owned  tracks. 
The  complainant  filed  a  petition  with  the  Commerce  Court 
asking  that  the  order  of  the  Interstate  Commerce  Commis- 
sion be  annulled,  which  petition  was  dismissed,  and  on  ap- 
peal to  the  Supreme  Court  of  the  I'nited  States  it  was  held 
that  the  Commerce  Court  had  no  jurisdiction  in  the  matter- 
The  order  of  the  Interstate  Commerce  Commission,  there- 
fore, remained  in, effect.  The  principles  upon  which  the 
Commission  based  its  order  were  in  brief,  that  under  the 
law  the  defendants  were  under  no  obligation  to  haul  com- 
plainants' private  cars,  and  that  their  use  by  the  defend- 
ants, under  the  terms  of  the  tariff,  constituted  an  arrange- 
ment to  which  both  parties  assented,  and  one  of  the  terms 
of  which  provided  for  demurrage  in  the  situation  stated. 

It  will  be  observed  that  these  principles  cannot  apply  to 
the  case  now  to  be  decided  for  the  reason  that  under  its 
charter  the  Pennsylvania  Railroad  Company  is  under  obli- 
gations to  transport  private  cars,  and  further  that  it  could 
not  possibly  be  here  found  that  the  cars  were  in  the  service 
of  the  railroad  company  impliedly  or  otherwise  since  they 
were  exclusively  used  by  the  complainants  for  hauling  its 
own  coal  from  its  own  mine  to  its  own  plant,  and  that  all 
the  railroad  furnished  was  this  transportation. 

The  contention  of  the  complainant  which  the  Commis- 
sion rejected  in  the  Proctor  &  Gamble  Company  case  was: 

"That  a  privately  owned  car  while  standing  upon  a  pri- 
vately owned  track  should  be  free  from  demurrage  even 
though  the  car  was  owned  by  one  private  interest  and  the 
track  by  another  private  interest." 
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In  the  case  of  the  General  Electric  Company  vs.  New 
York  Central  Railroad  Company,  decided  by  the  Public 
Service  Commission  of  New  York  in  1910,  it  was  held 
that — 

"The  part  of  the  demurrage  code  here  objected  to  by 
complainant,  so  far  as  it  relates  to  private  cars  inboimd 
under  load  to  the  industrial  company  owning  the  cars  from 
the  interchange  or  delivery  track,  must  be  held  unrea.ion- 
able  and  without  warrant  of  law." 

To  some  extent,  however,  the  defendant  relied  upon  the 
case  of  Pennsylvania  Railroad  Company  vs.  Waverly  Oil 
Works  Company  recently  decided  by  the  Superior  Court 
of  Pennsylvania."  The  railroad  sued  for  demurrafre  on  t\"n 
loaded  cars  delivered  on  the  siding  of  the  defendant.  The 
affidavit  of  defense  set  up  that  the  cars  were  not  the  prop- 
erty of  the  plaintiff  or  any  other  common  carrier  but  were 
the  cars  of  private  companies  engaged  in  private  enter- 
prises and  that  they  were  detained'  by  the  defendant  on  its 
own  private  siding.  Judgment  was  entered  for  the  plaintiff 
and  it  is  entirely  clear  that  the  affidavit  set  up  no  defense 
and  that  no  other  conclusion  was  possible.  The  sole  and 
complete  allegation  of  the  defendant  was  that  the  plaintiff 
did  not  own  the  cars.  It  was  in  no  way  required  to  own 
them.  It  might  have  leased  or  borrowed  or  in  some  other 
way  arranged  with  the  owner  for  their  use.  It  was  no  con- 
cern of  the  defendant  whether  or  not  the  plaintiff  owned 
the  cars  and  the  Court  points  out: 

"The  cars  did  not  belong  to  the  defendant  and  it  has  no 
standing  to  inquire  what  were  the  circumstances  under 
which  the  plaintiff  obtained  possession  of  them  from  the 
owner." 

This  decision  has  little  or  no  bearing  upon  the  case  be- 
fore us  in  which  the  complainant  owns  the  cars,  and  the  ex- 
istence of  any  such  possible  agreement  is  denied. 

Demurrage  is  a  charge  in  the  nature  of  a  penalty  for  the 
unreasonable  detention  of  cars  which  belong  to  the  carrier 
or  are  in  the  service  of  the  carrier  under  the  terms  of  an 
agreement  with  the  owner  either  expressed  or  implied,  and 
its  purpose  is  to  secure  the  prompt  return  of  the  cars. 
Under  the  facts  of  the  present  case  the  cars  were  not  in  the 
service  of  the  carrier.  They  could  not  be  used  by  the  car- 
rier for  any  other  purpose  than  the  service  of  the  com- 
plainant. At  the  time  the  demurrage  was  attempted  to  be 
imposed,  these  cars  had  been  delivered  to  the  complainant 
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and  its  own  cars,  filled  with  its  own  commodities  stood 
upon  its  own  tracks.  The  railroad  company  denies  any 
liability  for  the  cars  or  lading  after  delivery  upon  the 
owner's  sidinj,'.  L'nder  these  circumstances  the  reason  for 
the  enforcement  of  demurrage  seem  entirely  to  fail.  Its 
enforcement  could  not  compel  the  prompt  return  of  the 
cars.  The  defendant  had  no  right  of  any  kind  to  the  cars 
or  their  use  or  possession.  The  complainant  after  unload- 
ing might  retain  the  cars  and  never  return  them.  No  right 
to  possession  upon  the  part  of  the  railroad  could  be  in  any 
way  maintained.  If  the  complainant  should  choose  tc  keep 
his  goods  in  his  cars  awaiting  a  rise  in  the  market  or  for 
some  -other  reason,  what  ground  could  there  be  for  the  con- 
tention that  they  were  in  the  service  of  the  carrier?  The 
argument  that  the  carrier  oug-ht  to  be  enaliled  to  know 
upon  how  many  private  cars  it  may  depend  in  order  tliat  it 
may  secure  sufficient  other  cars  for  its  service,  fails  in  this 
situation  because  these  cars  could  never  have  been  de- 
pended upon  for  such  service  and  the  carrier  cnuhl  not  have 
been  misled.  The  contention  that  an  advantage  is  given  to 
the  owners  of  private  cars  if  demurrage  be  not  charged, 
and  that  the  result  therefore  is  discrimination,  also  fails. 
There  are  certain  advantages  which  follow  frimi  the  -.'wner- 
ship  of  capital,  which  cannot  be  counteracted.  The  man 
who  lays  a  switch  has  an  advantage  over  one  who  depends 
upon  carts.  The  man  who  buys  a  car  pays  less  freight  than 
others.  This  argument,  if  sound,  could  properly  be  e.\- 
tended  to  the  ownership  of  the  car.s,  lo  which  the  avoi. lance 
of  demurrage  is  only  an  incident. 

The  language  of  the  general  demurrage  rules  does  not 
specifically  refer  to  the  case  of  the  delivery  of  cars  to  their 
owner  upon  his  own  tracks.    This  language  is: 

"Empty  private  cars  are  in  railroad  service  from  the  time 
they  arc  placed  by  the  railroad  company  for  loading  or  ten- 
dered for  loading  on  the  orders  of  a  shipper.  Private  cars 
under  lading  are  in  railroad  service  until  the  lading  is  re- 
moved and  cars  are  regularly  released." 

It  gives  sufficient  scope  to  this  language  to  hold  that  it 
applies  to  the  usual  case  of  private  cars  in  the  service  of 
the  carrier  and  delivered  to  consignor  or  consignee,  but  that 
it  does  not  go  so  far  as  to  cover  the  case  of  delivery  to  the 
owner  upon  his  own  tracks  in  the  absence  of  any  agree- 
ment which  expressly  or  impliedly  puts  the  cars  in  the  ser- 
vice of  the  carrier.    We  express  no  opinion  as  to  the  reason- 
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ableness  of  the  existing  general  demurrage  rules,  but  con- 
sider that  the  present  case  is  not  within  them,  not  governed 
by  them,  and  is  to  be  determined  on  its  own  merits.  If 
these  rules  had  provided  that  private  cars,  not  only  when 
on  private  tracks  but  when  on  private  tracks  belonging  to 
the  owner,  should  be  subject  to  demurrage,  the  question  of 
the  reasonableness  of  the  rules  would  have  arisen. 

For  the  reasons  given,  the  prayer  of  the  petition  of  the 
complainant  is  granted,  and  his  application  is  sustained. 


This  matter  being  at  issue  upon  complaint  and  answer 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  facts  and  conclusions  thereon,  which  said 
report  is  herebv  referred  to  and  made  a  part  hereof: 

Now,  to  wit.  April  6,  1915,  it  is  ordered:  That  The  Penn- 
sylvania Railroad  Company  cease  and  desist  from  charging 
and  collecting  from  the  Pittsburgh  Plate  Glass  Company 
demurrage  upon  the  loaded  coal  cars  of  said  Glass  Com- 
pany transported  by  said  Railroad  Company  from  the 
mines  of  the  Glass  Company  at  Creighton  and  placed  upon 
the  private  siding  of  said  Glass  Company  at  its  factory  at 
West  Tarentum,  Pa. 


PiTTSUUHfiH    Pr..\TK   Gt.ASS  COMP.\NY   VS.   PENNSYLVANIA 

Railroad  Company. 

C'lNcURRiXf;  Opiniox. 

Railroads — Demurrage . 

The  Pittsburgh  Plate  Glasa  Company  eomploined  to  Thf  Public 
Service  ■Commission  flsainst  tile  practice  of  the  Peiinaylvanta  Rail- 
road Company  In  charginK  and  oollectinE  demurrage  upon  tbe  loaded 
coal  cars  of  the  complainant  after  the  same  bad  been  placed  upon 
the  side  tracks  Iiicaled  ujion  tbe  property  of  the  complainant  at 
West  Tarentum. 

Tbe  Connnlssion  filed  nn  opinion  holding  that  tbe  demurrage 
rules  of  tbe  respondent  eonipany  did  Tiot  coTer  the  caae  eomplnlned 
of.   and  ordered   the  Railroad   Company   to  desist  from  cnllectlnit 
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demurrage  In  this  instance  uuder  those  rules.  CoinmlsBioner  Jobn- 
mm  tiled  tlie  following  eonmirring  oplalon,  lu  wblch  It  la  held  that 
tbe  demurrage  rule  applies  to  private  cars  delivered  by  a  railroad 
upon  a  siding  lielouttlng  to  the  owner  of  the  car,  but  that  the  appli- 
cation of  the  rules  in  the  preeeiit  ea«e  creates  a  discrimination 
against  t^  complaluant,  and  that  the  respondent  should  be  ordered 
to  modify  lt£  tariffs  so  us  to  exempt  the  complainant's  cars  from 
demurrage  when  standing  upon  the  complainant's  private  traoks. 

Public  Service  Commission,  No.  227,  Complaint  Docket. 
JoH.vsoN,  Commissioner,  April  6,  1915. 

I  concur  in  the  finding  of  the  Commission  that  the  peti- 
tion of  the  complainant  in  this  case  should  be  granted  and 
his  apphcation  sustained;  but  I  am  unable  to  accept  the 
view  that  the  demurrage  rules  do  not  "cover  the  case  of 
delivery  to  the  owner  upon  his  own  tracks  in  the  absence 
of  any  agreement  which  expressly  or  impliedly  puts  the  cars 
in  the  service  of  the  carrier."  The  view  expressed  in  the 
majority  opinion  is  that  "If  these  rules  had  provided  that 
private  cars  not  only  when  on  private  tracks,  but  on  pri- 
vate tracks  belonging  to  the  owner,  should  be  subject  to 
demurrage,  the  question  of  the  reasonableness  of  the  rules 
would  have  arisen."  It  is  my  opinion  that  the  demurrage 
rule  in  question  is  so  worded  that  it  does  apply  to  private 
cars  delivered  by  the  railroad  upon  a  siding  or  track  he- 
longing  to  the  owner  of  the  car,  and  that  the  question  of 
the  reasonableness  of  enforcing  the  rule  under  the  circum- 
stances obtaining  in  the  case  at  issue  must  be  determined. 

The  committee  of  the  National  Association  of  Railway 
Commissioners  which  drafted  the  demurrage  rule  in  ques- 
tion called  attention  in  the  report  which  the  committee 
drafted  in  support  of  the  rules  to  the  fact  that  carriers  gen- 
erally, and  some  private  car  lines,  favored  a  rule  that  "ex- 
empts private  cars  from  demurrage  when  standing  upon  the 
private  sidings  of  their  owners."  The  report  sets  forth  in 
detail  the  reasons  why  the  committee  did  not  favor  such  a 
rule,  the  objection  of  the  committee  being  based  upon  the 
thought  that  "the  car  owner  can  claim  no  advantage  as  a 
shipper  that  would  not  accrue  to  him  if  the  car  were  owned 
by  a  different  person  having  no  interest  in  the  freight."  It 
was  also  the  view  of  the  Committee  that  "every  car  in  rail- 
road service  is  a  railroad  car."  and  "that  cars  under  lading 
are  in  railroad  service  until  unloaded  and  regularly  re- 
leased." 
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The  Interstate  Commerce  Commission  in  Proctor  & 
Gamble  Co.  vs'.  Cincinnati,  Hamilton  &  Dayton  D.  R.  Co., 
et  al.  (19  I.  C.  C.  Reps.  556),  after  quoting  the  demurrage 
rule  in  question,  stated  'complainant  objects  to  the  rule, 
in  so  far  as  it  provides  for  demurrage  upon  private  cars 
while  standing  upon  private  tracks,  and  particularly  to  the 
provision  that  if  private  cars  are  returned  under  load,  rail- 
road service  is  not  at  an  end  until  the  lading  is  removed." 
The  complainant  in  this  case  was  the  owner  of  oil  tank 
cars  which  were  delivered  to  it  at  interchange  tracks  from 
which  the  loaded  cars  were  taken  to  the  complainant's  pri- 
vate tracks  located  upon  its  own  land.  The  complainant 
contended  that  it  should  be  relieved  from  demurrage  upon 
its  own  cars  when  standing  upon  its  own  tracks  within  its 
own  works,"  but  the  Interstate  Commerce  Commission 
held  that  the  carriers  were  within  their  lawful  rights  in 
collecting  demurrage  upon  such  cars  thus  located. 

Although  it  is  clear  that  both  the  framers  of  the  demur- 
rage rule  in  question  and  also  the  Interstate  Commerce 
Commission  which  has  passed  upon  the  rule  are  of  opinion 
that  demurrage  should  be  paid  upon  private  cars  received 
upon  tracks  belonging  to  the  owners  of  the  cars,  the  de- 
cision of  the  Interstate  Commerce  Commission  in  Proctor 
&  Gamble  Co.  vs.  Cincinnati,  Hamilton  and  Dayton  R.  R. 
Co.  et  al.,  which  was  sustained  by  the  United  States  Com- 
merce Court,  is  not  determinative  of  the  cause  at  issue  in 
the  present  case.  The  reasoning  of  the  Interstate  Com- 
merce Commission,  in  part,  was 

"Manifestly,  the  law  does  not  impose  upon  de- 
fendants the  obligation  of  hauling  complainant's 
private  cars.  If  used,  it  must  be  under  an  arrange- 
ment which  is  subscribed  to  by  both,  and  which  is 
stated  definitely  in  defendant's  tariffs.  These  de- 
fendants have  said  in  their  tariiTs  that  they  will 
use  the  privately  owned  cars  and  pay  three-fourths 
of  one  cent  per  mile  for  such  use.  and  will  subject 
them  to  the  demurrage  rules.  Complainant,  hav- 
ing its  cars  in  use  under  these  conditions,  now  asks 
that  we  relieve  it  from  one  of  the  conditions,  which 
defendants  are  unwilling  to  relinquish." 

The  case  at  issue  before  the  Public  Service  Commission 
of  Pennsylvania  differs  from  Proctor  &  Gamble  Co.  vs. 
Cincinnati,  Hamilton  &  Dayton  R.  R.  Co.  et  al.  in  that  the 
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respondent  carrier  is  obliged  by  its  charter  to  permit  ship- 
pers to  place  upon  its  rails  their  own  freight  cars  intended 
for  the  transportation  of  their  own  and  others'  freight.  The 
carrier  is  obliged  to  accept  private  cars  offered  by  ship- 
pers. While  the  carrier  may  lawfully  require  the  owner  of 
the  car  to  pay  an  adequate  compensation  for  hauling  the 
cars,  it  would  seem  that  the  carrier  could  not  stipulate,  as 
a  condition  of  accepting  the  car  for  transportation,  that  the 
shipper  must  pay  demurrage  upon  his  cars  when  standing 
upon  his  own  tracks.  It  is  our  opinion  that  the  complain- 
ant in  this  case  is  acting  within  his  lawful  rights  in  ob- 
jecting to  the  payment  of  demurrage. 

The  cars  upon  which  the  respondent  seeks  to  collect  de- 
murrage are  used  solely  by  the  complainant  in  transport- 
ing coal  from  the  complainant's  coal  tipple  to  his  factory 
three-fourths  of  a  mile  distant.  The  carrier  is  obliged  by 
its  charter  to  haul  the  cars  and  for  the  service  it  is  thus 
required  to  perform  it  receives  a  presumably  reasonable 
compensation. 

It  is  our  opinion  that  the  private  cars  of  the  complainant 
can  not  be  considered  to  be  "in  railroad  service."  In  reach- 
ing this  decision  no  opinion  is  expressed  as  to  the  legality 
or  wisdom  of  the  application  of  demurrage  rules  to  private 
cars  as  they  are  ordinarily  employed  in  transportation 
service.  The  peculiar  facts  of  the  instant  case  together 
with  the  charter  obligation  of  the  carrier  to  haul  private 
cars  justify  the  complainant  in  refusing  to  pay  the  demur- 
rage sought  to  be  collected  by  the  respondent. 

If  it  could  be  held  that  the  complainant's  cars  are  legally 
"in  railroad  service,"  it  would  not  be  fair  to  the  complain- 
ant to  require  him  to  pay  the  demurrage  demanded  by  the 
respondent.  For  the  transportation  of  coal  three-tourths  of 
a  mile  the  carrier  receives  the  liberal  rate  of  l."^  cents  a  ton 
and  has  practically  no  expense  for  the  cars  used.  The  car- 
mileage  of  six  mills  per  car  mile  which  the  carrier  pays  the 
car-owner  amounts  to  only  9  mills  for  a  round  trip  from  the 
coal  mine  to  the  glass  factory  and  return.  The  complain- 
ant's cars  apparently  earn  car-mileage  of  about  one-fourth 
of  a  cent  a  day.  If  the  respondent  railway  company  trans- 
ported the  complainant's  coal  in  a  car  belonging  to  another 
railroad  company,  a  per  diem  of  45  cents  would  be  paid  the 
owner  of  the  car;  and  if  the  complainant  used  its  own 
equipment  the  expense  would  probably  equal  45  cents  per 
car  per  day.     To   require   the  complainant,  who   receive? 
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practically  nothing  for  providing  the  equipment  in  which 
his  coal  is  transported,  to  pay  demurrage  upon  his  cars 
after  they  have  been  received  upon  his  own  sidings,  would 
be  to  discriminate  against  the  complainant  and  to  place  him 
at  a  disadvantage  in  comparison  with  consignees  who  re- 
ceive coal  in  railroad-owned  equipment  and  also  in  com- 
parison with  consignees  who  own  private  cars  that  yield  a 
substantial  car-mileage  revenue. 

It  is  our  opinion  that  the  prayer  of  the  petitioner  slioiild 
be  granted,  and  that  the  respondent  should  be  ordered  so 
to  modify  his  taritTs  as  to  exempt  the  complainant's  car? 
from  demurrage  when  standing  upon  the  complainant'3 
private  tracks. 


Adrian  Furnace  Company  vs.  Penn-sylvania  Railroad 
Com  PAX  V. 

Raiiro  ads — RaUi  — Dii  crimination. 

Th^  Adrian  Furnace  Cnmpauy  oppriites  an  iron  fiirnate  at  DuBols, 
on  the  line  of  tbe  BuHeiIo,  Rocbester  and  Pittsbur^ch  Railway  Com- 
pany, which  connects  lat  Josephine  wltb  the  line  of  the  Pennsyl- 
vania Railroad  Company.  Under  the  tariffs  in  force  tbe  Furnace 
Company  had  been  shipping  pig  Iron  to  points  on  the  Pennsylvania 
Railroad  at  a  rate  made  up  by  a  combination  of  the  local  rates  from 
DuBiils  to  Josephine,  and  from  Josephlpe  to  points  of  destination, 
but  on  February  2Tth,  1914.  the  Pennsylvania  Railroad  Company 
published  a  tariff  under  which  the  rates  from  Josephine  were  to 
ajipty  only  on  shipments  orlgimtlns  at  Joftepbine,  and  not  on  traftic 
coming  from  points  beyond,  which  tariff  made  it  necessary  for  the 
complainant  to  pay  the  sixth-class  rate  from  Josephine  to  the  par- 
ticular points  of  destination,  thus  increasing  Ihe  freight  rate  (or 
that  portion  of  tbe  shipments  approximately,  300  per  cent. 

Held:  That  the  portion  of  the  tariff  of  February  2Tth.  I!tl4,  which 
provliles  that  tbe  rutes  named  therein  shall  only  apply  to  shipments 
originating  In  Josephine  is  unjust,  unreasonable  nnd  discriminatory, 
and  the  Pennsylvania  Railroad  Company  is  ordered  to  ceaw  and 
desist  from  enforcing  the  same. 

FiRTiiEH  held;  That  the  facts  brought  out  at  the  hearings 
Justify  the  Commission  in  directing  the  Pennsylvania  Railroad 
Company  and  the  Buffalo,  Rochester  and  Pittsburgh  Railway  Com- 
pany to  make  joint  rates  over  the  through  route  above  raentlooed. 
and  an  order  requiring  such  through  route  and  joint  rates  to  be 
established,  was  entered. 
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Public  Service  Commission.    No.  310,  Complaint  Docket. 

Pennvpackek,  Commissioner,  May  7.  1915. 

The  complainant  corporation  owns  a  pig  iron  fnrnace 
near  DuBois,  in  the  Slate  of  Pennsylvania,  situate  on  the 
line  of  the  Buffalo.  Rochester  and  Pittsburgh  Railway  Com- 
pany, not  a  party  to  this  proceeding.  A  lar_ge  part  of  its 
output  goes  by  way  of  Huff  to  Wilmerding,  Pittsburgh  and 
Uniontown,  all  in  the  said  State.  The  direct  railroad  route 
from  DuBois  to  Huff,  a  distance  of  ninety-nine  miles,  is 
over  the  Buffalo,  Rochester  and  Pittsburgh  Railway  to 
Josephine,  a  town  of  about  two  or  three  thousand  inhabi- 
tants, a  distance  of  sixty-seven  miles,  and  from  Josephine 
over  the  Pennsylvania  Railroad  to  Hnff,  a  distance  of 
thirty-two  miles.  There  is  a  pig  iron  furnace  belonging  to 
another  corporation  at  Josephine.  For  seven  years  the 
local  rates  on  the  Bufl'alo,  Rochester  and  Pittsburgh  Rail- 
way, from  DuBois  to  Josephine  upon  pig  iron  have  been 
per  gross  ton,  fifty  cents,  and  upon  the  Pennsylvania  Rail- 
road 

From  Josephine 

to  Huff 55  cents. 

to  Johnstown 65  cents. 

to  Wilmerding 65  cents, 

to  Uniontown, 80  cents. 

During  these  seven  years  the  complainant  shipped  its 
pig  iron  by  this  route  and  at  these  rates.  There  is  another 
route  from  DuBois  to  Huff  over  the  same  railroads,  by  way 
of  Falls  Creek,  with  through  rates  as  follows  i 

To  Huff,    '. $1.65 

To  Johnstown 1.65 

To  Wilmerding 1.55 

To  Uniontown 2.40 

These  rates  were,  however,  regarded  as  prohibitive.  After 
this  long  period  during  which  the  complainant  sent  its 
shipments  of  pig  iron  at  the  combined  local  rates  from  Du- 
Bois to  Huff,  and  the  respondent  accepted  them,  receiving 
its  local  rates  from  Josephine  to  Huff,  the  respondent  filed 
and  published  a  tariff  to  become  effective  Febrtiary  27.  1914, 
which  contained  this  provision: 
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"The  rates  named  from  3494,  Josephine,  Pa., 
will  apply  only  on  shipments  originating  at  Jo- 
sephine, Pa.,  and  not  on  traffic  coming  from  points 
beyond." 

The  effect  of  this  provision  was  to  enable  the  owner  of 
the  iron  furnace  at  Josephine  to  ship  pig  iron  to  Huff  at  the 
old  local  rate  of  fifty-five  cents  per  gross  ton.  and  to  impose 
upon  the  complainant  in  shipping  from  DnBois  the  sixth- 
class  rate  from  Josephine  to  Huff,  of  one  dollar  and  sixty 
cents  per  ton  of  two  thousand  pounds.  The  general  freight 
agent  of  the  respondent  in  his  testimony  very  frankly  con- 
ceded that  the  object  in  advancing  the  local  rate  from 
Josephine  to  Huff  was  not  to  secure  revenue  for  the  rail- 
road.    He  testified: 

Q.  "And  your  object  in  advancing  that  rate  was  not  to 
get  revenue  for  the  road?" 

A.     "No,  sir." 

Q.  "It  was  done  to  protect  some  furnace  against  what 
you  thought  would  be  ruinous  or  disadvantageous  compe- 
tition?    •     •     •     •" 

A.  "Well,  if  I  answer  that  by  saying  it  was  done  to 
protect  the  rates  from  other  furnaces  on  the  Pennsylvania 
Railroad,  wouldn't  that  answer  your  question?" 

Q.     "I  suppose  it  would." 

Mr.  Ballard  (Counsel  for  respondent).  "That  is  the  fact; 
isn't  it,  Mr.  Eysman?" 

A.     "Yes.  sir." 

He  further  said  in  effect  that  this  increased  rate  would 
entirely  prevent  pig  iron  from  being  shipped  over  that 
route  from  DuDois  to  Huff. 

Q.  "Well,  you  knew,  didn't  you,  that  it  would  be  an 
embargo  Upon  DuHois,  iron  going  there,  eight  cents  a  hun- 
dred in  addition  to  the  local?" 

A.  "Yes,  sir.  No  pig  iron  could  move  to  Huff  on  any 
such  rate." 

This  answer  would  seem  to  indicate  that  shipments  by 
way  of  Falls  Creek  were  also  impracticable.  Tht-  fixing  of 
a  rate  likely  to  prevent,  and  not  to  encourage  the  shipment 
of  freight  would  have  been  inexplicable  but  for  certain  facts 
which  appeared  in  the  testimony.  The  Buffalo,  Rochester 
&  Pittsburgh  Railway  Company  owned  all  but  a  few  shares 
of  the  stock  of  the  Rochester  and  Pittsburgh  Coal  and  Iron 
Company,  and  this  latter  company  owned  the  stock  of  the 
.\drian   Furnace  Company.     The  officials  of  the   Pennsyl- 
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vania  Railroad  Company  were  apparently  of  the  opinion 
that  tlie  local  rate  from  DuBois  to  Josephine  of  fifty  cents  a 
ton  upon  pig  iron  was  an  abnormally  low  rate,  so  estab- 
lished in  order  to  further  the  interests  of  a  furnace  corpora- 
tion controlled  by  the  carrier,  and  that  an  effort  was  being 
made  to  get  possession  of  a  territory  supplied  by  furnaces 
along  the  lines  of  the  Pennsylvania  Railroad.  Evidence 
was  given  that  complaints  had  been  made  to  the  respondent 
by  such  furnace  corporations  alleging  discrimination  in 
rates  to  their  disadvantage.  Assuming  this  opinion  to  have 
had  a  substantial  basis  in  fact,  the  way  of  meeting  the  diffi- 
culty was  not  to  make  their  own  local  rate  from  Josephine 
to  Huff  prohibitive,  but  in  a  proper  proceeding  before  this 
Commission,  to  show  the  discriminatory  character  of  the 
rate  from  DuBois  to  Josephine.  That  part  of  the  tariff  of 
February  27,  1914,  which  provides  that  the  rates  naniei 
therein  shall  only  apply  to  shipments  originating  in  Jo- 
sephine, is  plainly  objectionahte.  It  is  no  part  of  the  pro- 
vince of  a  carrier  to  differentiate  shipments  or  commodities 
according  to  their  places  of  origin,  but  its  duty  is  to  carry 
all  lawful  freight  which  may  be  presented  for  the  purpose, 
nor  is  it  any  part  of  the  duty  of  the  carrier  to  endeavor  to 
distribute  profits  even  justly  between  rival  manufacturers, 
but  the  full  measure  of  such  duty  is  to  carry  -the  commodi- 
ties for  all  atproper  and  reasonable  rates.  To  permit  a  fur- 
nace at  Josephine  to  have  a  rate  of  fifty-five  cents  per  gross 
ton  upon  pig  iron  to  Huff,  and  to  require  a  furnace  at  Du- 
Bois to  pay  one  dollar  and  sixty  cents  per  net  ton  on  pig 
iron  from  Josephine  to  Huff,  is  to  discriminate  in  favor  of 
the  furnace  at  Josephine.  While  it  is  true  that  a  joint  rate 
may  be  higher  than  one  where  a  single  carrier  transports 
the  goods  over  the  entire  route,  the  difference  in  tlie  present 
instance  is  too  great  to  be  so  explained.  For  these  reasons 
it  is  the  opinion  of  the  Commission  that  the  provision  of  the 
tariff  of  February  27,  1914,  to  wit: — "The  rates  named  from 
3494.  Josephine,  Pa.,  will  apply  only  to  shipments  originat- 
ing at  Josephine.  Pa.,  and  not  on  traffic  coming  from  points 
beyond." — is  unjust,  unreasonable  and  discriminatory  and 
ought  to  be  eliminated. 

The  complainant  in  its  petition  asked  further  that  the 
■"Pennsylvania  Railroad  Company  be  instructed  to  return 
sucli  excess  freight  as  has  been  charged  to  complainant 
since  said  supplement  went  into  effect."  and  the  testimony 
fixed  the  amount  at  $537.28.     While  the  effect  of  the  con- 
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elusion  reached  by  the  Commission  is  to  leave  the  rates 
established  by  the  tariff  of  February  27 ,  1914,  in  force,  as  to 
shipments  originating  beyond  Josephine,  as  well  as  to  those 
originating  in  Josephine,  the  Commission  does  noi  feel 
justified  in  ordering  reparation  upon  the  evidence  pre- 
sented. Reparation  ought  to  be  a  return  of  the  difference 
between  the  unjust  rate  paid,  and  what  would  be  the  en- 
tirely reasonable  and  proper  rate  which  ought  to  have  been 
charged.  It  is  not  altogether  clear  that  the  local  rate  of 
fifty-five  cents  from  Josephine  to  liuff  is  .such  a  reasonable 
rate.  It  has  been  held  in  many  cases  that  a  joint  rate  may 
be  greater  in  amount  than  the  sum  of  the  local  rates  charged 
by  the  different  carriers  whose  lines  make  up  the  route. 
This  is  because  there  is  difficulty  and  expense  in  the  trans- 
fer from  one  carrier  to  another,  and  in  other  ways. 

See  Iowa  Commission  vs.  A,  C.  R.  R.  Co..  28  I.  C.  C.  563. 
The  question  of  reparation  remains  open  for  further  action 
if  it  be  found  necessary. 

The  questions  raised  by  the  pleadings  have  now  been 
considered  and  determined,  but  this  is  a  case  which  seems 
to  demand  that  further  steps  should  be  taken.  The  real 
controversy  is  not  over  the  rates  from  DuBois  to  Huff,  and 
from  Josephine  to  Huff,  in  amount  comparatively  unim- 
portant, but  have  arisen  over  efforts  upon  the  part  of  the 
carriers  to  affect  the  interests  of  shippers.  Section  1  of 
Article  XVII  of  the  Constitution  of  Pennsylvania  provides: 

"Every  railroad  company  shall  have  the  right 
with  its  road  to  intersect,  connect  with,  or  cross 
any  other  railroad;  and  shall  receive  and  transport 
each  the  others  passengers,  tonnage  and  cars, 
loaded  or  empty,  without  delay  or  discrimination." 

The  shipper  therefore  who  delivers  a  carload  of  pig  iron 
to  the  Buffalo,  Rochester  and  Pittsburgh  Railway  at  Du- 
Bois to  be  transported  to  Pluff,  has  a  constitutional  right  to 
expect  that  it  will  be  carried  by  the  Pennsylvania  Railroad 
Company  from  Josephine  to  Huff.  It  is  important  for  the 
interests  of  his  business  that  he  should  have  a  reasonable 
through  rate  to  the  point  of  destination.  The  Act  of  July 
26,  1913,  provides  for  the  establishment  of  such  joint  rates. 
Paragraph  "e"  of  Section  1.  .Article  II.  directs  that: 

"It  shall  be  the  duty  of  every  public  service  com- 
pany where  any  public  service  company  jointly 
acts   or   participates  or  connects   with   any  other 
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public  service  company  in  the  performance  of  ser- 
vice to  make  and  file  with  the  Commission  when 
so  required  by  it  and  post  and  publish  as  herein- 
before provided,  the  tariffs  or  schedules  of  the  joint 
rates,  prices,  charges,  fares  or  tolls,  adopted  or  in 
force  between  them." 

Under  this  clause  it  becomes  the  duty  of  the  carriers 
when  required  by  the  Commission  "to  make"  joint  rates 
for  the  joint  service  directed  by  the  Constitution.  This  is 
not  the  case  of  the  estabHshment  of  a  through  rojite,  but  of 
the  application  of  a  joint  rate  to  a  through  route  long  estab- 
lished and  used  by  consent  of  all  the  parties. 

Section  1  of  Article  V  provides  that : 

"The  Commission  shall  have  general  adminis- 
trative power  and  authority  as  provided  in  this 
Act  to  supervise  and  regulate  all  public  service 
companies  doing  business  within  this  Common- 
wealth," 

and  Section  26  of  Article  V  provides  that: 

"The  Commission  may  make  such  rules  and 
regulations  not  inconsistent  with  the  law,  as  may 
be  necessary  or  proper  in  the  exercise  of  its  powers 
or  for  the  performance  of  its  duties." 

The  Commission  is  of  the  opinion,  after  a  careful  con- 
sideration of  all  the  facts,  that  it  ought  in  the  pursuance  of 
the  authority  so  given,  to  order  and  require  the  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company  and  the  Penn- 
sylvania Railroad  Company  to  make,  publish  and  file  with 
the  Commission,  reasonable  joint  rates  upon  pig  iron  from 
DuRois  to  Huff,  Josephine,  Wilmerding  and  Uniontown, 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission,  having  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 
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Xow,  to  wit,  May  7th,  1915.  it  is  ordered:  That  the  Penn- 
sylvania Railroad  Company  cease  and  desist  from  enforcing 
that  part  of  Supplement  No.  36  P.  R.  R.,  Order  J  2265  JJ— 
P.  S.  C.  Pa.  No.  1.  published  February  27th.  1914.  which 
contains  the  following  provisions: 

"The  rates  named  from  3494,  Josephine,  Pa., 
will  apply  only  on  shipments  originating  at  Jo- 
sephine, Pa.,  and  not  on  traffic  coming  from  points 
beyond ;" 

And  it  is  further  ordered:  That  the  Pennsylvania  Rail- 
road Company  and  the  Buffalo,  Rochester  and  Pittsburgh 
Railway  Company  make,  publish  and  file  reasonable  joint 
rates  upon  pig  iron  from  DnBois  to  Huff.  Johnstown.  \\'il- 
merding  and  tlniontown. 

These  Orders  to  become  effective  on  or  before  May  23rd. 
1915.  upon  five  days'  notice  to  the  public  and  this  Com- 
mission. 


Ir.\    Ii.    tilSI.FR.    KT    \r...    \S.    UxrTRD    Kl-HrTRIC   COMPAXV    OF 

Lehoyxe. 
Electric  Light  Companies — Extension  0/  Lines. 
Tbv  complaiaaiits  awkert  the  CommlBslon  to  direct  the  United 
Elt>c'ti-k'  ComjiaDy  or  L«mi>yDp  to  extend  its  lines  tor  electric  llRht 
ifldid  power  to  reiich  the  dwellings  or  the  complalnantx.  The  testi- 
mony showed  that  the  pontemplntefl  return  from  the  aervice  re- 
quested would  be  entirely  ImtuHclent  to  justify  the  company  In 
miikinz  the  necessary  expenditure,  and,  under  the  c^rcumiitancee.  It 
was  held  that  an  order  would  not  ts.-*iie  unlews  the  complainants 
made  an  advfince  payment  to  the  company  to  cover  a  portion  of 
tlie  cost,  under  a  stipulation  tbit  the  payment  waii  to  be  returned 
St  the  end  of  a  definite  period. 

Public  Service  Commission.    No.  331.  Complaint  Docket. 

Brvxht.  Commissioner.  May  7,  1915. 

There  are  two  complainants  in  this  proceeding.  Both  are 
residents  of  South  Earlington.  a  district  in  the  Borough  of 
Camp  Hill,  Cumberland  county.  South  TiarMngton  lies  in 
the  extreme  western  part  of  the  borough,  contains  thirteen 
houses  scattered  throughout  the  district,  and  is  cut  off  from 
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the  built-up  portion  of  Camp  Hill  by  land  practically  un- 
occupied. The  Horough  of  Camp  Hill  has  a  population  of 
about  1 ,000  people,  and  is  .  supplied  with  current  for 
electric  light  and  power  by  the  respondent  company. 

In  the  answer  of  tbe  respondent  it  is  set  forth  that  the 
United  Electric  Company  of  Lemoyne  "has  erected  and 
maintained  poles,  wires  and  other  necessary  equipment  to 
furnish  with  electric  light  and  power  practically  all  of  the 
residents  of  Camp  Hill  borough;  that  the  poles  and  wires 
of  the  corporation  respondent  are  so  placed  and  maintained 
and  operated  that  at  least  95  per  cent,  of  the  population  of 
the  Borough  of  Camp  Hill  can  receive  service  from  respond- 
ent company,  if  tliey  so  desire.  The  nearest  poles  and 
wires  to  complainants  now  erected  by  the  Electric  Com- 
pany are  however,  S36  feet  from  the  residence  of  tbe  one 
complainant  and  1.370  feet  from  the  other. 

In  response  to  several  requests  made  by  complainants  to 
the  Electric  Company  for  light,  the  respondent  corporation 
on  December  7,  1914,  refused  to  furnish  current  on  the 
ground  that  the  cost  of  installing  the  necessary  wires  would 
prove  too  expensive  for  the  return  of  revenue  derived  from 
only  two  subscribers.  It  was  submitted  at  the  hearing  by 
the  President  of  the  Electric  Company  that  the  cost  of 
erecting  a  pole  line  to  reach  the  dwellings  of  the  complain- 
ants would  cost  S230.76.  The  construction  would  require 
13  poles,  one  l.OOOWatt  transformer,  over  3,000  feet  of 
wire.  5  ampere  meters.  60  incandescent  globes,  and  other 
structural  units,  making  with  the  item  of  labor  to  install  it, 
a  total  initial  cost  of  $230.76. 

The  testimony  submitted  shows  that  the  average  revenue 
received  from  each  consumer  in  the  Borough  of  Camp  Hill 
is  $1.50  per  month.  Upon  this  basis  the  return  in  money 
from  the  two  complainants  would  amount  to  $36.00  per 
annum.  The  annual  interest  charge  iipon  the  line  that 
must  be  constructed  exclusively  for  the  complainants,  to- 
gether with  depreciation  and  maintenance  charge,  accord- 
ing to  the  figures  of  the  respondent,  would  amount  to 
S35.40.  leaving  but  60  cents  per  year  to  pay  for  the  cost  of 
operation. 

Both  complainants  have  their  houses  connected  with  the 
Bell  Telephone  lines.  It  was  consequently  contended  by 
complainants  that  the  Electric  Company  could  place  the 
light  wires  upon  the  telephone  poles,  and  thus  furnish  the 
service  for  lighting  at  a  nominal  cNpense.     Respondent  ad- 
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mitted  that  it  had  an  agreement  with  the  Bell  Company  to 
use  the  poles  of  the  latter  under  certain  conditions  and 
restrictions,  but  could  not  avail  itself  of  that  privilege  in 
this  instance,  because  the  telephone  poles  are  placed  too 
far  apart  to  make  a  safe  construction. 

The  span  between  the  telephone  poles  is  130  feet,  while 
that  between  the  electric  light  poles  is  only  100  feet,  and 
consequently  it  was  contended  by  respondent  that  by  reason 
of  the  great  distance  between  poles,  the  necessary  sagging 
of  the  lines,  and  the  high  tension  of  the  light  wires,  the 
proper  clearance  could  not  be  secured  on  the  telephone 
poles  to  make  the  construction  safe.  If,  however,  the  Tele- 
phone Company  would  permit  the  use  of  its  poles  for  this 
construction,  it  would  become  necessary  to  make  a  proper 
standard  construction  to  reset  the  poles  and  put  in  three 
additional  poles.  The  line  when  thus  reconstructed  would 
become  the  property  of  the  Telephone  Company,  while  the 
cost  of  rebuilding  it  would  have  to  be  paid  by  the  respond- 
ent. This  plan  would,  therefore,  prove  upon  the  whole  a 
more  expensive  proposition  to  the  Electric  Company  than 
to  build  an  entirely  new  line. 

From  the  testimony  presented  it  appears  that  the  pros- 
pects of  future  building  and  improvement  in  South  Earl- 
ington,  so  far  as  that  matter  can  now  be  determined,  and 
the  consequent  demand  for  increased  electric  light  service, 
do  not  seem  to  be  encouraging.  It  was  testified  that  South 
Earlington  was  laid  out  seven  or  eight  years  ago.  and  has 
now  but  thirteen  houses,  more  or  less  scattered.  No  appli- 
cation for  electric  light  had  been  made  to  respondent  from 
that  section  before,  nor  are  there  other  houses  in  that  dis- 
trict that  could  be  taken  in  or  connected  with  the  line  that 
would  reach  the  dwellings  of  the  complainants. 

The  President  of  the  Electric  Company  upon  the  ques- 
tion of  how  many  consumers  would  be  required  to  justify 
the  construction  of  the  line  under  consideration,  testified  as 
follows : 

Q.  "How  many  patrons  or  customers  would  you  require 
before  you  would  construct  a  line  of  that  character? 

A.  We  never  had  a  fast  rule  on  that.  I  can  say  we 
ought  to  have  twice  the  revenue. 

Q,     That  is,  four  consumers? 

A.     Yes,  sir. 
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IJ.     Have  these  complainants  done  any  missionary  work? 

A.  There  are  no  houses  there  that  can  be  taken  in  with 
this  line." 

!t  was  suggested  by  the  Commission  at  tlie  hearing,  in 
view  of  the  unfortunate  position  in  which  both  parties  in 
interest  were  placed  in  the  matter,  that  some  compromise 
plan  be  evolved  that  conld  be  accepted  by  both  parties  to 
the  issue.  .\  conditional  proposition  was  then  submitted 
to  Complainants  to  the  effect  that  if  they  wonld  pay  the 
yearly  rental  of  telephone  poles  of  50  cents  per  pole,  pro- 
vided the  Telephone  Company  would  permit  the  use  of  its 
poles,  the  Electric  Light  Company  would  make  an  effort 
to  see  its  way  clear  to  install  the  service.  Complainants 
were  given  time  to  take  the  proposition  home  and  consider 
it.  Snl>sequently  as  appears  from  a  letter  from  their  coun- 
sel to  the  Commission,  complainants  notified  the  company 
that  they  were  ready  and  willing  to  accept  the  offer  sub- 
mitted to  them. 

There  h  nothing  appearing  to  show  whether  the  consent 
of  the  Telephone  Company  could  or  could  not  be  obtained 
for  the  use  of  its  line  of  poles.  But  in  commenting  upon 
complainants'  acceptance  of  the  proposed  offer,  counsel  for 
respondent  corporation  states,  inter  alia,  that  "the  poles  of 
the  Bell  Telephone  Company  now  in  place  are  too  far  apart 
to  support  the  wiring  necessary  to  carry  electric  current  for 
lighting  the  houses  of  your  clients  (complainants),  and  if 
this  pole  line  should  be  reconstructed,  by  placing  the  poles 
closer  together  and  adding  additional  poles,  the  cost  would 
be  practically  no  less  than  for  the  Electric  Company  to  con- 
struct a  pole  line  for  its  own  use.".  Respondent  also  holds 
that  the  poor  prospect  of  getting  additional  consumers  from 
that  section,  and  the  right  of  complainants  to  discontinue 
the  service  at  any  time,  would  not  offer  adequate  remunera- 
tion for  the  outlay  required.  But  it  was  set  forth  that  the 
Electric  Company  is  willing  to  enter  into  the  following 
agreement  with  complainants: 

Complainants  to  pay  the  company  $100.00  and 
the  company  to  agree  to  refund  this  $100.00  at  the 
end  of  five  years,  if  complainants  and  two  addi- 
tional customers  who  have  each  located  within  one 
hundred  feet  of  any  one  of  the  new  poles  erected, 
shall  remain  customers  of  the  company  for  three 
vears. 
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There  was  no  evidence  offered  which  indicated  that  the 
respondent  could  fiirnbh  service  to  complainants  at  pres- 
ent and  for  some  years  to  come,  except  at  a  loss  and  at  the 
risk  of  having  its  service  discontinued  sooner  or  later  after 
incurring  the  expense  of  installing  the  same. 

Under  conditions  so  uncertain  and  precarious,  the  Com- 
mission would  not  feel  warranted  in  requiring  the  respond- 
ent to  install  the  service  requested  by  complainants,  unless 
it  were  to  append  to  the  order  some  guaranty  or  element. of 
protection  somewhat  similar  to  the  one  contained  in  the 
offer  submitted  by  respondent.  The  l)roposition  suggested 
by  the  company  can  not  be  considered  extravagant  under 
existing  circumstances,  and  seems  to  be  about  the  only 
feasible  method  respondent  could  take  to  protect  itself 
against  furnishing  a  service  that  might,  in  spite  of  inten- 
tions and  assurances  to  the  contrary,  prove  to  be  compara- 
tively transient. 

A  company  can  not  reasonably  be  expected  to  construct 
a  pole  line  of  thirteen  hundred  feet  and  more  for  the  pur- 
pose of  fXirnishing  light  when  there  are  neither  sufficient 
consumers  in  sight  nor  in  prospect  to  cover  the  expense  of 
the  construction  necessary  to  supply  such  service.  An 
order  will  be  issued  to  dismiss  the  case  with  the  ])roviso  or 
recommendation  that  the  time  specified  in  the  offer  to  re- 
fund the  $100,00  paid  in  advance  be  changed  from  five  years 
to  three  years,  and  that  the  offer  as  thus  modified,  of  the 
respondent  company,  remain  open  to  complainants  for  theiV 
acceptance  at  any  time  within  the  next  six  months  from 
the  date  of  this  ruling. 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

\ow.  to  wit.  May  7th,  1915,  it  is  ordered:  That  the  com- 
plaint in  this  proceeding  be,  and  the  same  is  hereby  dis- 
missed: Provided,  That,  in  the  offer  of  the  respondent  re- 
ferred to  in  said  report,  the  time  specified  to  refund  the 
$100.00  paid  in  advance  be  changed  from  five  years  to  three 
years,  and  that  the  offer,  as  thus  modified,  remain  open  to 
complainants  for  their  acceptance  at  any  time  within  the 
next  six  months  from  the  date  of  this  order. 
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I.v  THE  Matter  of  a  Form  to  be  Prescribed  and  Issued 
FOR  Use  bv  Fvblic  Service  Companies  in  Filing  Cer- 
tificates OF  XOTIFKATION-  OX  OR  PRIOR  TO  THE  DaTE  OF 
Issuance  of  any  Trust  Certificates,  Bonds,  Notes,  or 
other  Evidences  of  Indebtedness  or  other  Securi- 
ties Payable  at  Periods  of  more  than  Twelve 
Months  (not  Including  Stocks). 

ORDER. 

P)Y  THE  Commission,  July  6,  1915, 

The  subject  of  a  form  to  be  prescribed  and  issued  for  use 
by  public  service  companies  in  tiling  Certificates  of  Notifica- 
tion on  or  prior  to  tiie  date  of  issuance  of  any  trust  certifi- 
cates, bonds,  notes,  or  other  evidences  of  indebtedness,  or 
otlier  securities,  payable  at  periods  of  more  than  twelve 
months  (not  including  stocks),  being  under  consideration, 
the  following  order  was  entered: 

It  is  ordered.  That  the  form  of  Certificates  of  Notifica- 
tion with  the  instructions  pertaining  thereto,  embodied  in 
printed  form  to  be  hereafter  known  as  Certificates  of  Noti- 
fication for  trust  certificates,  bonds,  notes,  or  other  evi- 
dences of  indebtedness,  or  other  securities,  a  copy  of  which 
is  now  before  the  Commission,  be  and  the  same  is  hereby 
approved;  and  ttiat  a  copy  thereof  duly  authenticated  by 
the  Secretary  of  the  Commission  be  tiled  in  its  archives  in 
the  custody  of  the  Secretary,  and  a  duplicate  thereof  in  the 
office  of  the  Bureau  Acc<iunts  and  Statistics,  and  that  each 
of  said  copies  so  authenticated  and  filed  shall  he  deemed  an 
original  record  thereof. 

It  is  further  ordered.  That  the  said  form  of  Certificate  of 
Notification  with  the  instructions  pertaining  thereto  be  and 
the  same  is  hereby  prescribed  for  use  by  puliiic  service  com- 
panies subject  to  the  provisions  of  the  Public  Service  Com- 
pany Law,  approved  July  26th,  1913,  in  filing  with  this  Com- 
mission Certificates  of  Notification  on  or  prior  to  the  date 
of  issuance  of  any  trust  certificates,  bonds,  notes,  or  other 
evidences  of  indebtedness,  or  other  securities,  payable  at 
periods  of  more  than  twelve  months  (not  including  stocks). 
and  that  each  and  every  such  public  service  company,  its 
receiver  of  other  officer  appointed  by  any  court  to  have 
charge  of  the  affiairs  fif  such  public  service  company,  be  re- 
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qiiired  to  use  and  set  forth  the  facts  and  information  re- 
quired in  the  said  form,  and  to  follow  and  obey  the  said  in- 
structions in  filing  Certificates  of  Xotification  on  or  prior 
to  the  date  of  issuance  of  any  trust  certificates,  bonds,  notes, 
or  other  evidences  of .  indebtedness,  or  other  securities,  pay- 
able at  periods  of  more  than  twelve  months  (not  including 
stocks),  according  to  the  provisions  of  the  Public  Service 
Company  t-aw,  approved  July  26th,  1913,  and  that  copies 
of  the  said  form  be  sent  to  each  and  every  public  ser\'ice 
company  upon  request. 

It  is  further  ordered,  That  August  1st,  1915,  be  and  is 
hereby  fixed  as  the  date  on  which  the  said  form  and  the  said 
instructions  shall  become  efTective. 


ly  RE  REGur.ATiQx  OP  THE  CROSSiNf;  OF  Factlities  of  onk 
Public  Service  Company  with  those  of  another 
Public  Service  Company. 

Public  Service  Commission.  Procedure  under  General 
Order  No.  11. 

Bv  THE  Commission.  July  8,  1915. 

Whereas,  some  doubt  has  arisen  as  to  the  proper  pro- 
cedure to  be  followed  under  General  Order  No.  11  of  this 
Commission,  it  is  hereby  declared  and  determined: 


(1)  Where  the  Public  Servjce  Companies  have  entered 
into  an  agreement;  providing  for  and  prescribing  the  par- 
ticular point  or  points  of  crossing  and  also  the  way  and 
manner  of  the  construction  thereof,  no  notice  is  required 
to  be  served  upon  the  company  whose  facilities  are  crossed, 
but  notice  of  the  proposed  crossing  must  be  given  in  writ- 
ing to  the  Commission,  together  with  a  certified  copy  of  the 
agreement,  and  immediately  after  the  crossing  or  crossings 
have  been  constructed,  a  certificate,  duly  verified,  setting 
forth  that  the  same  have  been  constructed  in  accordance 
with  the  terms  of  the  agreement,  shall  also  be  filed  with 
the  Commission ; 

(2)  Where  the  Public  Service  Companies  have  executed 
general  agreements,  which  do  not  specify  the  particular 
point  or  points  of  crossing,  but  provide  for  the  way  and 
manner  of  the  construction  of  all  crossings,  notices  as  re- 
quired by  General  Order  No.  11  must  be  served  upon  the 
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company  whose  facilities  are  crossed  and  copy  of  said 
notices,  with  proof  of  service  thereof,  filed  with  the  Com- 
mission, together  with  certified  copy  of  the  general  agree- 
ment, unless  same  has  been  heretofore  filed: 

(3)  Where  no  agreement  existS'  between  the  Public 
Service  Companies,  with  respect  to  crossings,  notices  must 
be  served  and  filed  as  required  by  General  Order  No.  11. 

Note. — For  Cieneral  Order  No.  11,  see  Vol.  \7,  Dauphin 
County  Reporter,  page  232. 


COMMONWE.M.TH    VS.    \VlLr,I.\M     D,     BOESCH. 

Httsband  and  fVife — Maintenance. 

Though  a  husband  and  wife  hav<;  voluntarily  i^ntered  Into  articles 
at  sejiaratlon,  wHbuut  fraud  or  deception  on  either  side,  the  court 
will  make  nn  order  tor  the  malnteuanre  of  ttie  wife  when  It  U  of 
the  opinion  that  the  amount  paid  under  thf  articles  of  separation 
Is  not  a  reasonable  provision  for  the  support  of  the  wife. 

Petition  to  vacate  order  for  wife's  support.  Quarter  Ses- 
sions of  Dauphin  Conntv,  No.  195,  September  Sessions, 
1915. 

W.  Justin  Carter  and  M.  E.  Stroup  for  Commonwealth. 

ffm.  H.  Earnest  and  Logan  y  Logan  for  defendant. 

MrCARBEi-L,  J..  July  3,  1915. 

The  defendant  married  Mary  A.  Horner  June  11,  1914. 
He  was  58  and  she  50  years  of  age.  Soon  thereafter  they 
were  living  together  on  a  York  county  farm  leased  by  the 
defendant.  The  merriment  of  the  marriage  bells,  however, 
soon  vanished  and  on  September  25,  1914.  they  entered  into 
articles  of  separation  by  which  they  agreed  to  live  sepa- 
rately and  apart  from  each  other,  and  he  agreed  to  pay  her 
and  did  pay  her  the  sum  of  $100.  Just  before  the  actual 
separation  he  gave  her  $30  additional  and  she  returned  to 
him  the  wedding  ring.  She  returned  to  Harrisburg,  and  on 
October  9,  1914,  began  this  prosecution  to  secure  main- 
tenance from  her  husband.     The  suggestion  is  made  that 
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this  Court  has  no  jurisdiction,  because  the  defendant  re- 
sides in  York  county.  This  suggestion  was  not  seriously 
pressed  and  could  not  have  succeeded.  The  defendant  had 
wooed  and  won  the  wife  in  Dauphin  county,  and  when  she 
returned  here  she  had  the  right  to  invoke  the  aid  of  the 
courts  to  enforce  her  legal  rights.  On  January  25.  1915, 
after  full  hearing  the  Court  directed  the  defendant  to  pay 
$2  per  week  tor  the  support  and  maintenance  of  his  wife, 
and  to  give  security  in  the  sum  of  $200  to  comply  with  the 
order.  On  March  8,  1915,  defendant  presented  his  petition 
for  vacation  of  the  order  of  maintenance  because  of  the 
articles  of  separation  and  the  provisions  thereby  made  for 
his  wife"s  maintenance.  We  were  of  opinion  at  the  hearing 
that  the  articles  of  separation  did  not  provide  a  reasonable 
and  proper  sum  for  the  maintenance  of  the  wife,  and  there- 
fore made  the  order  above  referred  to  in  accordance  with 
Commonwealth  vs.  Smith,  200  Pa,  363.  The  defendant  in 
his  petition  to  vacate  the  order  does  not  allege  that  the  pro- 
visions made  in  the  articles  of  separation  were  reasonably 
sufficient  for  the  proper  maintenance  of  his  wife.  He  relies 
apparently  upon  the  fact  that  the  articles  t)f  separation  were 
signed  by  his  wife  without  any  fraud  or  deception  prac- 
ticed by  him.  The  articles  of  separation  were  apparently 
voluntarily  entered  into  by  the  parties,  and  mi  pronf  has 
been  submitted  of  any  actual  deception  practiced  by  either 
party.  Our  sole*  inquiry  is  whether  by  the  articles  of  sepa- 
ration the  defendant  fias  made  a  reasonable  and  proper  pro- 
vision for  the  maintenance  of  his  wife.  We  cannot  regard 
the  amount  paid  in  pursuance  of  this  agreement  as  a  rea- 
sonable provision  for  the  wife's  maintenance,  .\fter  the 
hearing  of  the  testimony  we  made  what  we  then  regarded 
and  what  we  now  regard  as  a  very  moderate  order  ftir  the 
wife's  maintenance. 

.'\fter  careful  consideration  of  the  articles  of  separation 
and  all  the  facts  and  circumstances  connected  therewith  we 
are  not  inclined  either  to  vacate  or  modify  the  order  made 
for  the  support  of  defendant's  wife.  The  petition  to  vacate 
the  order  is  therefore  dismis.sed  at  the  defendant's  costs. 
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Lkiuch  Fihk  Brick  Works,  et  al,,  vs.  Pexnsvi-yania 
Railroad  Company,  Lehigh  VAr.LEy  Railroad  Com- 
pany AND  Lehigh  &  New  England  Railroad  Com- 
pany, 

Railroads — Through  Routes  and  Joint  Rates. 
The  plants  of  the  complalnaot  compHnlee  are  located  In  tbe  Bor- 
ough ot  Catasauqua,  on  tbe  line  of  railroad  or  the  Leblgh  and  New 
England  Railroad  Company,  and  are  large  consumerH  of  coke  and 
coal  whU-b  Is  produced  In  tbe  western  part  of  the  State  of  Penosjl- 

Tbe  Leblgb  and  New  England  Railroad  Company's  line  conuectA 
with  tbe  line  of  the  Lehigh  Valley  Railroad  Cotnpjiny  at  Uzard 
Creek  Junction,  and  that  line  connects  with  tbe  line  of  the  Pennsyl- 
vania RaUroad  Conipany  at  Mt.  Carmel.  The  complaint  alleges  that 
the  coal  used  at  the  plants  of  the  complainants  Is  produced  on  the 
lines  ol  the  Pennsylvania.  Railroad  Company,  and  that  no  through 
route  or  Joint  rate  U  In  effect  for  the  transportation  of  that  coal 
over  ihe  railroads  above  mentioned,  aud  that,  as  a  result  of  the 
present  routing  and  tarlKs,  tbe  complainants  are  charged  an  unjust 
and  unreasonable  rate  for  the  transphrtatlon  of  tbeir  coke  and  coal. 
Tbe  complaint  prays  tor  tbe  establishment  of  through  routes  and 
Joint  rates  by  tbe  common  carrier  defendants. 

Hkli>:  That  the  defendants  should  estalilisb  a  through  route  and 
joint  rates  over  the  lines  mentioned  in  the  opinion  at  the  Commis- 
sion, and  that  tbe  Joint  rates  tor  the  transportation  of  coal  and  coke 
shall  be  as  set  turth  In  the  opinion  filed. 

Public  Service  Commission.     No.  344,  Complaint  Docket. 

Pennypacker,  Commissioner,  May  7,  1915. 

The  complaint  sets  forth  in  substance  that  the  complain- 
ants are  corporations  chartered  in  Pennsylvania  engajjed  in 
the  maniifactnring  business  in  the  Borough  of  Catasauqua. 
all  using  bitnminous  coal,  and  that  one  of  them,  the  Crane 
Iron  Works,  uses  both  coal  and  coke;  that  the  fields  from 
which  they  draw  their  supplies  of  coal  and  coke  are  in  this 
State  along:  the  lines  of  the  Pennsylvania  Railroad  Com- 
pany, and  are  known  as  the  Gallitzin,  Latrobe.  Connells- 
ville,  Clearfield  and  Westmoreland  rate  groups;  that  the 
respondents  are  common  carriers  engaged  in  the  transpor- 
tation of  persons  and  property;  that  the  plants  of  com- 
]>lainants  in  Catasauqua  are  located  on  the  line  of  the  Le- 
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high  &  Xew  England  Railroad  Company,  and  that  the  line 
of  no  other  carrier  reaches  these  plants;  that  the  Lehigh  & 
New  England  Railroad  Company  connects  with  the 
railroad  of  the  Lehigh  Valley  Railroad  Company  at 
Lizard  Creek  Junction,  Pa.,  and  the  railroad  of  the 
Lehigh  Valley  Railroad  Company  connects  with  the 
railroad  of  the  Pennsylvania  Railroad  Company  at 
Moimt  Carmel,  Pa.,  and  at  each  of  these  points  a  physical 
connection  exists;,  that  it  is  practicable  and  convenient  to 
transport  coal  and  coke  in  the  same  cars  from  the  fields  of 
the  designated  rate  groups  over  the  line  of  the  Pennsyl- 
vania Railroad  Company  to  Mount  Carmel,  Pa.,  thence 
over  the  line  of  the  Lehigh  Valley  Railroad  Company  to 
Lizard  Creek  Junction,  and  thence  over  the  line  of  the  Le- 
high &  New  England  Railroad  Company  to  Catasauqua 
and  the  plants  of  the  complainants;  that  through  routes 
and  joint  rates  are  now  established  from  the  said  fields  to 
Palmerfon.  Pa.,  upon  coke 

from  Gallitzin $1.60  per  ton. 

from  Latrobe,    1 .80  per  ton, 

from  Connellsville 2.00  per  ton. 

(the  ton  being  2,000  lbs.  in  each  case),  and  upon  coal 

from  the     Clearfield     and     Latrobe 

groups $1.70  per  ton, 

from  Greensburg IJSO  per  ton. 

from  Westmoreland,    1,95  per  ton, 

(the  ton  being  2,240  lbs.  in  each  case);  that  Catasauqua  is 
on  the  line  of  the  Lehigh  &  Xew  England  Railroad  Com- 
pany, a  short  distance  east  of  Palmerton ;  that  no  through 
routes  and  joint  rates  exist  to  Catasauqua,  and  that  com- 
plainants are  required  to  pay  unjust  and  unreasonable  rates 
for  the  transportation  of  coke  and  coal  to  their  plants.  The 
complainant  prays  for  the  establishment  of  through  routes 
and  joint  rates  not  in  excess  of  those  now  in  effect  to  Pal- 
merton. 

The  answer  of  the  Pennsylvania  Railroad  Company,  re- 
spondent, denies  that  the  route  for  the  transportation  of 
coke  and  coal  over  the  line  of  the  Pennsylvania  Railroad  to* 
Mount  Carmel,  thence  over  the  line  of  the  Lehigh  Valley 
Railroad  to  Lizard  Creek  Junction,  and  thence  over  the 
line  of  the  Lehigh  &  Xew  England  Railroad  to  the  plants 
of  complainants   would  he  a  convenient  route,  and  avers 
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that  this  route  is  less  practicable  and  convenient  than  the 
three  routes  already  established.  The  answer  admits  that 
the  respondent  participates  in  joint  rates  on  coal  and  coke 
to  Palnierton,  and  avers  that  the  circumstances  and  condi- 
tions existing  at  Catasauqua  are  substantially  different  and 
dissimilar.  It  further  denies  that  the  rates  to  Catasauqua 
"are  unjust,  unreasonable  or  otherwise  nnlawful." 

The  answer  of  the  Lehigh  &  New  England  Company,  re- 
spondent, admits  the  averments  of  the  complaint  as  to  the 
railroad  connections  and  rates  to  Palmerton;  that  no 
through  routes  and  joint  rates  exist  to  Catasauqua.  and 
that  the  rates  and  charges  for  the  transportation  of  coal  and 
coke  to  the  plants  of  the  complainants  involve  a  combina- 
tion of  through  and  local  rates  which  are  unjust.  It  avers 
that  the  respondent  has  been  ready  and  willing  to  join  with 
the  Pennsylvania  Railroad  Company  and  the  Lehigh  \"alley 
Railroad  Company  in  making  and  publishing  of  proper 
joint  through  rates  on  bituminous  coal  and  coke  to  the 
plants  of  the  complainants  upon  the  usual  terms  and  condi- 
tions applicable  to  such  traffic  under  similar  conditions; 
that  joint  through  rates  on  other  commodities  to  and  from 
Catasauqua  have  been  made  and  published  by  the  Pennsyl- 
vania Railroad  Company,  the  Lehigh  Valley  Railroad  Com- 
pany, the  respondent  and  other  carriers;  that  it  is  ready 
and  willing  to  handle  coal  delivered  to  it  at  Lizard  Creek 
Junction  for  the  same  rates  and  the  same  divisions  as  now 
exist  with  respect  to  coal  and  coke  shipped  to  Palmerton; 
that  it  has  made  and  published  a  tariff,  P,  S.  Q.  Pa.  Xo.  288. 
effective  December  1st,  1914,  "fixing  a  rate  of  50  cents  upon 
coke  and  coal  handled  by  it,"  to  be  effective  only  in  the  ab- 
sence of  through  rates.  It  will  be  observed  that  the  last 
averment  is  imperfect  and  incomplete  since  there  is  no 
statement  as  to  what  quantity  of  coal  and  coke  the  50 
cents  applies. 

The  answer  of  the  Lehigh  Valley  Railroad  Company 
avers  that  it  is  an  intermediate  line;  that  it  does  not  origi- 
nate any  of  the  traffic  described,  and  that  it  has  been  and 
continues  to  be  ready  and  willing  to  establish  through  rates 
in  connection  with  other  carriers  over  the  roads  referred  to 
by  the  complainants  for  the  same  charges  which  have  here- 
tofore accrued  to  it  prior  to  December  1,  1914. 

The  material  facts  found  from  the  testimony  presented 
are  as  follows: 
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The  plants  of  the  Crane  Iron  Works,  the  Bryden  Horse 
Shoe  Company  and  the  Lehigh  Fire  Brick  Works,  the  com- 
plainants, are  located  in  the  Borough  of  Catasauqiia,  on  the 
east  bank  of  the  Lehigh  river.  The  two  latter  use  bitumin- 
ous coal,  and  the  Crane  Iron  Works  uses  both  coke 
and  coal.  The  two  furnaces  of  this  corporation  consume 
190,000  tons  of  coke  and  5,000  tons  of  coal  each  year.  In 
large  measure  the  coal  so  used  comes  from  the  Westmore- 
land. Greensburg  and  Clearfield  coal  districts,  and  the  coke 
from  the  Ganit:!in,  Latrobe,  and  Connellsville  coke  districts, 
all  in  Western  Pennsylvania.  There  are  at  present  three 
through  routes  by  means  of  which  the  coal  and  coke  origi- 
nating in  these  districts  may  find  transportation  by  rail  to 
Catasauqua.  On  the  first  of  them  the  commodities  are 
transported  over  the  Pennsylvania  Railroad  to  Mount  Car- 
mel,  and  are  there  delivered  to  the  Lehigh  Valley  Railroad. 
On  the  second,  the  commodities  are  transported  over  the 
Pennsylvania  Railroad  to  Buttonwood  and  are  there  de- 
livered to  the  Central  Railroad  of  New  Jersey.  On  the 
third,  the  commodities  are  transported  over  the  Pennsyl- 
vania Railroad  to  Harrisburg  and  are  there  delivered  to  the 
Philadelphia  &  Reading  Railway.  The  point  of  delivery 
upon  the  Central  Railroad  of  New  Jersey  is  in  the  Borough 
of  Catasauqua,  upon  the  east  side  of  the  Lehigh  river,  but 
between  it  and  the  plants  of  the  complainants  runs  the 
Lehigh  canal.  The  point  of  delivery  upon  the  Lehigh  Val- 
ley Railroad  and  upon  the  Philadelphia  &  Reading  Railway- 
is  not  in  the  Borough  of  Catasauqua  at  all,  but  is  within  a 
near  township  upon  the  west  side  of  the  Lehigh  river.  By 
neither  of  these  three  through  routes  is  there  any  connec- 
tion with  the  plants  of  the  complainants. 

The  existing  rates  published  by  the  Pennsylvania  Rail- 
road Company  by  each  of  these  routes  are  as  follows: 

Upon  coke — 

from  Gallitzin.  Rate  group,.$1.60  per  ton,  2.000  lbs. 
from  Latrobe,  Rate  group..  1.80per  ton,  2,000  lbs. 
from  Connellsville,       Rate 

group,    2.00  per  ton,  2,000  lbs. 

Upon  coal — 

from  Clearfield  and  Latrobe, 

Rate  group $1.70  per  ton,  2,240  lbs. 
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from  Greens  burg,   Rate 

group 1.80  per  ton,  2,240  lbs. 

Irom  Westmoreland,       Rate 

group,    1.95  per  ton.  2.240  lbs. 

The  only  way  in  which  the  cars  loaded  with  coke  and 
coal  can  reach  the  plants  of  the  complainants  from  these 
points  of  delivery  is  by  a  further  transportation  over  the 
tracks  of  the  Lehigh  &  New  England  Railroad,  which  road 
makes  an  additional  local  or  switching  charge  of  fifty  cents 
a  ton.  This  rate  was  put  into  effect  December  I,  1914,  with 
the  result  that  one  of  the  furnaces  of  the  Crane  Iron  Works 
is  out  of  blast  and  the  other  was  banked  on  the  13th  of  De- 
cember, 1914.  The  charge  of  fifty  cents  a  ton  increased  the 
■expenses  of  manufacturing  iron  at  the  Crane  Works  about 
^7,500  per  annum. 

Prior  to  the  year  1914,  the  Crane  Railroad  Company 
■Owned  tracks  in  the  Borough  of  Catasauqua  which  con- 
nected with  the  plants  of  the  complainants  and  also  with 
the  tracks  of  the  Central  Railroad  of  New  Jersey  within 
the  borough,  and  also  with  those  of  the  Lehigh  Valley  Rail- 
road Company  on  the  west  bank  of  the  Lehigh  river.  The 
Empire  Steel  and  Iron  Company,  which  owned  the  Crane 
Iron  Works,  was  also  the  owner  of  the  stock  of  the  Crane 
3{ailroad  Company.  In  1907  this  latter  company  estab- 
lished a  rate  of  $2.00  per  car  upon  coke  and  coal  transported 
over  its  lines  to  the  plants  of  the  complainants,  and  this  rate 
remained  in  force  until  November  30,  1914.  The  charge  was 
absorbed  by  the  through  lines  of  railroads,  or  one  of  them. 
However,  in  the  cases  of  Crane  Railroad  Company  vs.  the 
Philadelphia  &  Reading  Railway  Company,  et  al..  15  I.  C. 
C  248,  and  the  Crane  Iron  Works  vs.  the  Central  Railroad 
■of  New  Jersey,  17  I.  C.  C.  514,  the  Interstate  Commerce 
■Commission  held  that  the  Crane  Railroad  Company  was  a 
plant  facility  of  the  Crane  Iron  Works  and  therefore  not 
entitled  to  share  in  through  rates.  Thereafter  the  through 
lines  refused  to  absorb  the  $2.00  rate  so  far  as  it  affected 
shipments  to  the  Crane  Iron  Works.  In  1914  the  Crane 
Railroad  was  sold  to  the  Lehigh  &  New  England  Railroad 
Company,  and  whatever  may  have  been  its  legal  status  be- 
fore, there  can  be  no  question  that  thereupon  it  became  a 
part  of  the  railroad  system  of  that  corporation. 

The  distance  from  Palmerton  to  Catasauqua  is  about 
twenty-five  miles. 
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Upon  this  State  of  facts  we  think  it  is  apparent  that 
through  rates  asked  for  by  the  complainants  are  reasonable, 
and  just  joint  rates  for  the  service  ought  to  be  established. 
While  it  is  true  there  are  already  three  routes  which  are 
called  through  rates  to  Catasauqua,  they  are  ostensible 
rather  than  real  since  they  do  not  reach  the  points  of  de- 
livery formerly  reached  by  the  Crane  Railroad,  now  a  part 
of  the  Lehigh  &  New  England  Railroad.  Since  the  tracks 
are  connected  and  the  service  may  be  rendered,  there  seems 
to  be  no  sufficient  reason  why  the  route  should  not  be  es- 
tablished. 

Sec.  7  of  Art.  V  of  the  Act  of  July  26,  1913,  provides  the 
Commission  "shall  also  have  power  to  establish  through 
routes  and  joint  rales  and  classitications  for  the  conveyance 
of  persons  and  property  between  any  two  or  more  points 
within  this  Commonwealth  whenever  the  railroad  corpora- 
tions concerned  shall  have  refused  or  neglected  voluntarily 
to  establish  such  through  routes  and  joint  rates  and  classifi- 
cations, and  to  prescribe  the  just  terms  and  conditions  under 
which  said  through  routes  shall  be  operated." 

The  route  so  established  involves  an  additional  ser\^ice 
in  the  transportation  of  coke  and  coal  from  the  point  of  con- 
nection with  the  tracks  of  the  Lehigh  &  New  England 
Railroad  Company  to  the  plants  of  the  complainants.  It 
involves  also  arrangements  with  an  additional  carrier 
whose  terminal  facilities  and  other  sources  of  expense  must 
be  maintained-  ^or  this  service,  since  it  originated,  a 
charge  has  always  been  made.  Whatever  sum  would  be  a 
reasonable  and  just  compensation  for  this  service  ought  to 
be  added  to  the  rates  to  Catasauqua  as  they  now  exist. 

The  Lehigh  &  New  England  Railroad  Company  says  in 
its  answer  that  it  is  willing  to  handle  coal  delivered  to  it  at 
Lizard  Creek  Junction  for  the  same  rates  and  the  same 
divisions  as  now  exist  with  respect  to  coal  and  coke  shipped 
to  Palmerton. 

From  1907  to  1914,  a  period  of  seven  years,  the  charge 
for  a  similar  service  was  $2.00  per  car.  A  car  contained 
from  forty  to  fifty  tons.  The  charge  was  therefore  from 
four  to  five  cents  a  ton. 

Thomas  J.  Fretz.  the  General  Freight  and  Passenger 
Agent  of  the  Lehigh  &  New  England  Railroad  Company, 
testified  that  the  usual  terminal  switching  charge  on  coal 
and  coal  products  was  thirty  cents  a  ton. 

Robert  H.  Large,  the  General  Coal  Freight  Agent  of  the 
Pennsylvania  Railroad  Company,  testified  that  in  his  opin- 
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ion  a  proper  and  reasonable  charge  for  the  transportation 
from  the  common  trades  to  the  plants  would  probably  be 
fifteen  to  twenty  cents  per  ton. 

Upon  the  whole,  the  Commission  are  of  the  opinion  that 
the  best  guide  is  the  charge  that  was  continned  with  ap- 
parent satisfaction  to  both  parties  for  seven  years,  and  that 
a  proper  charge  for  this  service  would  be  the  sum  of  five 
cents  a  ton  to  be  added  to  the  rates  now  in  existence. 

An  order  will  therefore  be  issued  directing  the  respondent 
to  establish  a  through  route  for  the  transportation  of  coke 
and  coal  from  the  designated  points  of  origin  on  the  hne  of 
the  Pennsylvania  Railroad  to  the  plants  of  the  complainants 
as  follows: 

Over  the  lines  of  the  Pennsylvania  Railroad  Company 
to  Mount  Carmel.  Pa.,  thence  over  the  hne  of  the  Lehigh 
Valley  Railroad  Company  to  Lizard  Creek  Junction,  and 
thence  over  the  line  of  the  Lehigh  &  \ew  England  Rail- 
road Company  to  the  plants  of  the  complainants,  and  fur- 
ther directing  that  the  joint  rates  for  the  transportation  of 
coal  and  coke  over  the  said  route  shall  be  as  ifollows: 

Upon  coke — 

from  Gallitzin $1.65  per  ton,  2,000  lbs. 

from  Latrobe 1.85  per  ton,  2,000  lbs. 

from  Connellsville 2.03  per  ton.  2,000  lbs. 

Upon  coal — 

from  Clearfield     and     L  a- 

trobe $1 .75  per  ton,  2,240  lbs. 

from  Greensburg 1.85  per  ton,  2,240  lbs. 

from  Westmoreland 2.00per  ton,  2,240  lbs. 

It  is  the  opinion  of  the  Commission  that  each  of  the  rail- 
road companies  whose  three  routes  to  Catasauqua  have 
been  hereinbefore  described  should,  in  connection  with  the 
Lehigh  &  New  England  Railroad  Company,  establish  a 
through  route  to  the  plants  of  the  complainants  in  Cata- 
sauqua at  the  rates  herein  determined,  and  applications 
looking  to  their  establishment  will  be  entertained  by  the 
Commission  upon  petitions  to  that  effect  being  filed. 

ORDER. 

This  case  being  at  issue  upon  complaint  and  answers  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and   things 
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involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
.report  is  hereby  referred  to  and  made  a  part  hereof: 

Xow,  to  wit,  May  7,  1915,  it  is  ordered:  That  the  Penn- 
sylvania Railroad  Company,  the  Lehigh  Valley  Railroad 
Company  and  the  Lehigh  Valley  &  New  England  Railroad 
Company  establish  a  through  route  for  the  transportation 
of  coke  and  coal  from  points  of  origin  on  the  line  of  the 
Pennsylvania  Railroad  Company  in  the  Gallitzin.  Latrobe, 
Connellsville,  Clearfield,  Clearfield  and  Latrobe,  Greens- 
burg,  and  Westmoreland  Rate  Groups,  to  the  plants  of  the 
Lehigh  Fire  Brick  Works,  the  Bryden  Horse  Shoe  Com- 
pany, and  the  Crane  Iron  Works,  in  Catasauqua,  as  follows: 

Over  the  line  of  the  Pennsylvania  Railroad  Company  to 
1ft.  Carmel.  Pa,;  thence  over  the  line  of  the  Lehigh  Valley 
Railroad  Company  to  Lizard  Creek  Junction;  and  thence 
over  the  line  of  the  Lehigh  &  New  England  Railroad  Com- 
pany to  the  above  mentioned  plants; 

And  it  is  further  ordered:  That  the  said  railroad  com- 
panies establish  joint  rates  for  the  transportation  of  coal 
and  coke  over  the  said  route  as  follows: 

Upon  coke — 

from  Gallitzin  Rate  Group.  $1.65  per  ton,  2,000  lbs. 
from  Latrobe  Rate  Gronp,.  1.85  per  ton,  2,000 lbs. 
from  Connellsville        Rate 

Group 2,05  per  ton.  2,000  lbs. 

L'pon  coal — 

from  Clearfield  and  Latrobe 

Rate   Group ?1.75  per  ton.  2.240  lbs. 

from  Greensburg    Rate 

Group 1.85  per  ton.  2.240  lbs. 

from  Westmoreland     Rate 

Group 2.05  per  ton,  2.240  lbs. 

This  said  route  and  rates  to  become  effective  on  or  be- 
■  fore  >[ay  17th.  1915,  upon  five  days'  notice  to  the  public 
and  this  Commission, 
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T.  M.  liuKsr,  ET  .\L„  vs.  Erie  K.mlroad  Company. 

Railroads—  Prtssenger  Train  Service. 

t'uiiiplalni  wuH  iiiade  ai$utuitt  the  pamteujjer  traiu  t«rvli-i?  l>etw«eii 

KloBaburt!  unU  Ai'uut  uu  tb«  Krle  UaiJroad,  aiid  after  beurini^.  the 

CViuiulBsiou  unlered  the  eijUilillsbiueut  of  additional  ti-alii^. 

I'nblic  Service  Commission.  No,  289,  Complaint  Ui-cket. 
GArxHER.  Commissioner,  February  17,  1913. 

The  above  complainants  ask  that  the  respondent  t-um- 
pany  be  compelled  to  restore  certain  passenger  service  be- 
tween Arnot  and  tllossburg,  Tioga  county.  Artiot  has  a 
popniation  of  between  2,500  and  3,000,  and  is  about  four 
miles  west  of  Hlossburg,  the  latter  place  being  on  a  direct 
line  to  Elmira,  \ew  York. 

Prior  to  September  18,  1914,  the  service  between  the  two 
pomts  named  was  apparently  satisfactory,  but  on  this  date 
two  trains  were  discontinued,  namely.  No.  237.  leaving  El- 
mira at  9.15  .A.  M.,  passing  through  Blossbiirg  and  arriving 
at  Arnot  at  11.47  A.  M.,  and  No.  2.'i8,  leaving  Arnot  al  12.56 
P.  M.,  passing  through  Blossburg  and  arriving  at  Elmira 
at  3.50  P.  M.  The  elimination  of  these  trains  greatly  in- 
convenience the  people  of  Arnot,  because  of  the  fact  that 
they  have  no  connection  with  Elmira,  except  with  consid- 
erable delay  at  Blossburg  going  in  either  direction. 

Under  existing  conditions  passengers  departing  from  El- 
mira at  9.15  A.  M.  do  not  reach  Arnot  until  2.15  P.  M.,  and 
those  leaving  the  first  named  city  at  4.45  P.  M.  do  not 
arrive  in  Arnot  until  6.30  .\.  M.  the  next  day.  Passengers 
leaving  .Arnot  at  9.30  A,  M.  do  not  get  to  Elmira-until  3.50 
P.  M.,  and  those  departing  at  2.30  P.  M.  must  remain  all 
night  in  Blossburg,  arriving  at  Elmira  at  9.40  A.  M.  The 
railroad  schedule  shows  the  distance  between  Elmira  and 
Arnot  to  be  50  miles. 

Considerable  testimony  was  offered  by  the  complainants 
to  substantiate  their  claims,  including  estimates  on  freight 
and  coal  tonnage  out  of  Arnot.  The  railroad  company  also 
furnished  statistics  as  to  this  point,  and  contended  that  the 
earnings  of  the  passenger  service  did  not  warrant  a  con- 
tinuance of  the  two  trains  referred  to.  It  was  also  claimed 
by  the  company  that  it  operated  these  trains  at  a  loss  of 
between  $2,63  and  $3.06  each  trip  between  Arnot  and  Bloss- 
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burg,  and  that  it  was  not  a  matter  of  discrimination,  but  a 
strictly  business  proposition,  .\nother  basis  of  defense  was 
that  a  newly  organized  'bus  line  operating  between  .-Vrnot 
and  Blossburg  thereby  injured  the  passenger  business  of 
the  company  between  these  points. 

While  there  cannot  be  any  criticism  of  the  respondent 
company  for  its  efforts  towards  retrenchment,  yet  such  a 
movement  should  not  have  been  inaugurated  to  the  detri- 
ment of  the  people  of  Arnot,  and  had  the  respondent  com- 
pany so  modified  its  whole- schedule  as  to  give  the  residents 
of  that  village  proper  service,  it  is  doubtful  whether  this 
action  would  have  been  brought.  Instead  the  company 
simply  discontinued  the  two  passenger  trains  without  re- 
gard to  proper  connections  at  Blossburg,  and  made  it  com- 
pulsory on  the  part  of  the  people  of  Arnot  to  utilize  so- 
called  "mixed  trains"  with  inconvenient  connections. 

While  the  complainant  also  raised  the  point  that  the  ser- 
vice of  the  "funeral  trains''  between  Arnot,  Blossburg  and 
Morris  Run  was  inadequate,  this  has  to  do  with  the  regular 
schedule,  and  was  taken  into  consideration  by  the  Com- 
mission as  part  of  the  claim  as  to  the  discontinuance  of  the 
trains  named  therein. 

An  order  will  be  drawn  directing  the  respondent  to  es- 
tablish additional  passenger  service  between  Blossburg  and 
Arnot,  either  by  restoring  the  service  of  trains  N'os.  257  and 
258  between  said  points,  or  by  so  arranging  its  schedules 
that  tfain  Ko.  105  shall  leave  Blossburg  as  soon  as  fn-ssible 
after  its  arrival  there  and  proceed  to  Arnot,  returning  trom 
Arnot  to  reach  Blossburg  before  the  departure  of  train 
No.  258. 

ORDER. 

This  case  being  at  issue  on  complaint  and  answe**  on  lile 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  inxolved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  tiled  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit,  February  17.  1915,  it  is  ordered:  That  the 
respondent  establish  additional  passenger  service  between 
Blossburg  and  Arnot,  either  by  restoring  the  service  to  and 
from  Arnot  of  Train  Xo.  257,  leaving  ElmJra  at  9.15  A.  M. 
and  arriving  at  Blossburg  at  11.28  A.  M.,  and  Train  No. 
258,  leaving  Blossburg  at  1.41  P.  M.  and  arriving  at  Elmira 
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at  3.50  P.  M.,  or  by  so  arranging^  its  schedules  that  Train 
No.  105  shall  proceed  to  Arnot,  and  returning,  reach  Bloss- 
biirg  in  time  to  connect  with  Tj-ain  No.  258,  leaving  at  1.41 


In  re  petition  of  the  Citv  of  Wili.iamsport  for  thf, 
approv.vl  of  a  lichtint;  contract  with  the  clti- 
zicNs"  Electric  Compaxv. 

Municipal  Contracts — Legality — Power  of  Commijsion — Con- 
stitutionality of  the  Public  Sermct  Company  Law. 

The  CItj'  of  WllllaiiK^Kirt  Bubinltted  for  tbe  approval  of  the  Coui- 
uilwlon  a  contract  made  wltb  tbe  Cldzena'  Blactric  Oompauy  for  llgbt- 
iii;¥  Its  streets,  etc.,  for  a  period  of  ten  jears,  from  Defember  Ist,  1914. 

It  appears  tbat  this  contract  was  awarded  b.v  the  city  to  tbe  Clti- 
zenK'  Electric  Company,  and,  as  made  aud  eutered  by  tbe  parties,  con- 
tained a  condition  not  provided  for  in  tiie  terms  and  speclticatlODa 
npon  which  the  city  advertised  for  bids.    The  petition  contended; 

(H     Tliftt  the  contract  Is  a.  legally  valid  contract: 

(2)  That  the  Cowmlasion  has  no  power  to  determine  whether  the 
contract  is  iil^al  and  void,  Ibis  lieing  a  Judicial  question  exclualveiy 
for  tbe  <-ourt3 ; 

(3)  That  the  provisions  of  tbe  Public  Service  Conipauy  Law  re- 
lating to  approval  of  Mntracta  between  public  service  conipaniea  aud 
mnutclpallties  are  UDconHtltutlonal  and  void. 

Held:  (II  That  tlie  C«n>miwilon  iias  authority  to  determine  tbe 
legality  of  a  contract  and  mnat  of  neceeslQ',  In  carrylnK  out  the  re- 
qiiirenieuts  of  Section  11,  Article  III,  and  Section  IS,  Article  V,  of 
the  Alt,  irasB  npon  <iue»)tkiDa  of  law  of  tbe  kind  involved  in  this  case, 
and  in  reaching  a  detennlnatlon.  Ik  culled  upon  to  eserctse  functions 
which  are  quasl-Judlclai  In  their  nature. 

(2)  Inder  the  facts  and  circumstancee  of  the  caae  presented  for 
consideration,  the  question  of  uncoiwtltutionality  should  not  be  en- 
tertained, nor  will  the  CommiesloD  tiold  that  the  provisions  of  the  Act 
referred  to  as  unconstitutional  are  unconstitutional  for  any  of  the 
reasons  assigned. 

13)  That  tbe  oontraot  is  illegal,  null  and  void,  as  contrary  to  the 
public  policy  of  the  Commonwealth  relating  to  the  malting  of  ancb 
contracts  by  ctUee  of  the  third  class,  as  declared  by  the  Act  of  June 
27.  1913. 

Pnhlic  Service  Commission.  No.  17.  Municipal.  Con- 
tract Docket.  1915. 
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By  THE  Commission,  May  7,  1915. 

In  this  case  the  City  of  WiUiamsport  filed  a  petition 
praying  that  the  Commission  issue  a  Certificate  of  Public 
Convenience,  evidencing  its  approval  of  a  contract  made 
with  it  by  the  Citizens'  Electric  Company  for  the  lighting 
of  the  streets,  parks  and  public  places  of  said  city,  for  a 
period  of  ten  years  from  the  first  day  of  December,  1914, 
the  said  contract,  advertisements  and  bid  of  the  Citizens' 
Electric  Company  and  the  ordinance  making  provision  for 
lighting  and  awarding  said  contract  being  submitted  to  the 
Commission  with  the  said  petition. 

The  petition  states  in  the  concluding  paragraph  that  the 
petitioner  "verily  believes  that  the  approval  of  the  contract 
aforesaid  is  necessary  or  proper  for  the  service,  accommo- 
dation, convenience  or  safety  of  the  public,  prays,"  that  the 
Commi.^sion  "approve  said  contract  and  issue  thereon  a 
Certificate  of  Public  Convenience  •  ■  *  •  as  pro- 
vided by  Article  III.  Section  11.  and  Article  V,  Sections  IS 
and  19.  of  The  Public  Service  Company  Law  of  the  Com- 
mfmwealth  of  Pennsylvania,  approved  the  26th  day  of  Jnlv, 
1913  (P.  L.  1374)." 

As  set  forth  in  a  subsequent  amendment  to  the  first 
paragraph  of  the  said  petition,  the  petitioner,  the  City  of 
WiUiamsport,  is  a  municipal  corporation,  being  a  city  of 
the  third  class.-  As  such  it  is  subject  to  the  (Provisions  of 
the  recent  third  class  city  Act,  approved  June  27fh,  19!3 
(P.  L.  568),  "providing  for  the  incorporation,  regulation 
and  government  of  cities  of  the  third  class;  regulating 
nomination  and  election  of  municipal  officers  therein;  and 
repealing,  consolidatipg  and  extending  existing  laws  ir  re- 
lation thereto." 

Section  5  of  .Article  IV  of  this  Act  of  Assembly  contains 
a  provision  in  substance  and  effect  like  that  contained  in 
Section  6  of  the  Act  of  May  23.  1874  (P.  L.  230).  relative  to 
work  and  materials  to  be  done  and  furnished  for  the  city. 
It  provides  as  follows: 

"Section  5.  All  stationery,  paper  and  fuel  used 
in  the  council  and  in  other  departments  of  the  city 
government,  and  all  work  and  materials  required 
by  the  city,  shall  be  furnished,  and  the  printing, 
advertising,  and  all  other  kinds  of  work  to  be  done 
for  the  city,  except  ordinary  repairs  of  highways 
and  sewers  and  other  public  improvements,  shall 
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be  performed  under  contract  to  be  given  to  the 
lowest  bidder,  under  such  regulations  as  shall  be 
prescribed  by  ordinance,  etc." 

It  appears  from  the  said  petition  and  accompanying  ex- 
hibits that  the  city  advertised  for  bids  upon  terms  and 
specifications  which  contained  no  specihcation  or  condition 
as  to  the  length  of  time  to  be  allowed  for  the  erection  of 
poles,  wires,  etc.  The  bid  of  the  Citizens'  Electric  Com- 
pany made,  October  26,  1914,  under  this  advertisement, 
which  was  accepted  by  the  ordinance  approved  November 
17,  1914,  was  upon  the  condition  expressly  set  forth  in 
said  bid : 

"That  the  Citizens'  Electric  Company  be  given 
a  reasonable  period  of  time  after  contract  and  bond 
are  approved  to  erect  its  poles,  wires  and  lamps 
and  other  appliances  for  the  successful  perform- 
ance of  the  terms  of  the  contract." 

In  the  contract  subsequently  entered  into  between  the 
City  of  Williamsport  ,and  the  Citizens'  Electric  Company 
on,  to  w'it,  January  21st.  1915.  reference  is  made,  as  part 
and  parcel  thereof,  to  the  ordinance  of  the  City  of  Williams- 
port  passed  December  18,  1914,  which,  in  Section  3  thereof, 
fixed  a  period  of  six  months  as  the  time  within  which  poles, 
wires  and  other  equipment  should  be  erected  and  light  fur- 
nished by  the  Citizens'  Electric  Company  under  the  said 
contract.    Said  Section  3  of  this  ordinance  provide*  that: 

"The  Citizens'  Electric  Company  shall  furnish 
to  the  City  of  Williamsport  the  light  required  to 
be  furnished  by  it  under  its  contract  with  the  City, 
within  six  months  from  the  date  when  said  con- 
tract becomes  effective  according  to  law,  etc." 

Upon  the  face  of  the  city's  petition  it  therefore  conclu- 
sively appears  that  the  contract  which  was  awarded  by  the 
city  to  the  Citizens'  Electric  Company  and  the  contract 
with  the  city  on  January  21st,  1915,  contained  a  material 
term  and  condition  which  made  the  contract  thus  entered 
into  a  different  contract  from  that  upon  which,  imder  the 
specifications,  proposal  and  advertisement,  the  bids  were 
invited.  For  this  reason  we  are  of  opinion,  in  accordance 
with  the  contention  of  the  coun'sel  for  the  Lycoming-Edi- 
son  Company,  protestant,  and,  as  expressed  in  the  opinion 
given  by  the  City  Solicitor  of  Williamsport  to  the  Council 
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of  that  city,  that  the  said  contract  was  not  "given  to  the 
lowest  responsible  bidder,"  as  required. by  tlie  express  pro- 
visions of  Section  5  of  Article  IV  of  said  Act  of  June  27, 
1913.  governing  the  making  of  contracts  of  this  character 
by  cities  of  the  third  class,  and  that  the  contract  so  at- 
tempted to  be  made  is,  therefore,  illegal,  null  and  void. 
Under  the  judicial  decisions  interpreting  the  meaning  and 
effect  of  the  similar  mandate  contained  in  Section  6  of  the 
Act  of  May  23,  1874  (P.  L.  230),  this  would  seem  to  be 
clear.  Mazet  v.  City  of  Pittsburgh.  137  Pa.  548,  and  Louch- 
heim  v.  Philadelphia,  218  Pa.  100;  Ryan  v.  Ashbridge,  10 
D.  R.  153. 

The  question  in  such  a  case  is  not  whether  there  was 
actual  fraud  in  the  awarding  of  the  contract,  but  whether, 
in  the  specifications  and  proposals  upon  wKich  the  bids 
have  been  invited,  a  common  standard  has  been  fixed,  by 
which  to  measure  the  respective  competitive  bids,  other- 
wise there  cannot  be  said  to  be  any  real  competition  in  the 
bidding  or  an  award  of  the  contract  to  the  lowest  respon- 
sible bidder,  which  the  status  imperatively  requires.  Manet 
V.  Pittsburgh,  137  Pa.  548.  Whatever  doubt  there  could  be 
said  to  exist  upon  this  point  in  a  case  where,  as  here,  the 
undisputed  facts  show  that  the  specifications  and  proposals 
upon  which  the  bids  were  invited  did  not  designate  the  time 
for  the  performance  of  the  contract,  has  been  set  at  rest  by 
the  recent  decision  of  the  Supreme  Court  in  Edmundson  v. 
Board  of  Public  Education  of  the  School  District  cf  the 
City  of  Pittsburgh,  et  al.,  decided  March  22,  1915.  In  tbat 
case  the  Supreme  Court  of  the  Commonwealth  held,  re- 
versing the  decree  of  the  court  below,  that  a  contract  r:ade 
by  the  Board  of  Piiblic  Education  of  the  School  District  of 
the  City  of  Pittsburgh  for  the  construction  of  a  school 
building  was  null  and  void  under  the  provisions  of  Section 
617  of  the  School  Code,  requiring  that  such  contract  shall 
be  awarded  "to  the  lowest  and  best  bidder,  etc.,"  because 
the  specifications  and  proposals  failed  to  designate  any  date 
for  the  completion  of  the  building. 

Chief  Justice  Brown,  delivering  the  opinion  of  the  court, 
said  that  this  provision  in  the  School  Code: 

"Means  that  by  due  public  advertisement  !)id- 
ders  must  have  an  opportunity  of  being  'nformed 
of  what  the  school  district  will  require  m  award- 
ing a  contract  for  the  construction  of  a  schotjl 
building.    When  bids  are  thus  invited  through  due 
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public  notice,  it  goes  without  saying  that  bidders 
ought  to  be  asked  to  make  their  bids  from  'a  com- 
mon standard;''  Mazet  v.  Pittsburgh,  137  Pa.  548. 
All  ought  to  bid  upon  exactly  the  same  basis.  Com 
petjtive  bidding  necessarily  implies  this.  How- 
ever far  apart  the  bids  may  be,  all  bidders  propose 
to  do  the  thing  called  for.  Each  proposes  to  do 
the  same  thing,  though  they  may  differ  as  to  the 
compensation  to  be  paid  them,  and  all  onght  lo  bid 
upon  exactly  the  same  basis,  if  there  is  to  be  fair 
competitive  bidding.  *•••••** 
That  bidders  may  put  in  their  bids  upon  a  com- 
mon basts,  or  from  a  common  standard,  they 
should  be  informed,  by  the  advertisement  or  the 
specifications  on  file,  of  (I)  the  quantity  or  amount 
of  the  work  or  supplies,  whenever  it  can  be  speci- 
fied; (2)  the  time  within  which  the  work  is  to  be 
finished  or  the  supplies  furnished;  (3)  the  manne'' 
in  which  the  work  is  to  be  done;  (4)  the  quality  of 
the  materials,  if  any,  to  be  furnished;  and  (,'')  any 
other  matter  necessary  to  enable  bidders  to  bid 
intelligently.  •***♦••••• 
How  then,  can  it  be  said  that  the  competitive  bids 
in  this  case  were  properly  invited  or  properly 
made?  If  they  were  not  invited  in  disregard  of  an 
express  statutory  requirement,  they  were  in  viola- 
tion of  a  clearly  implied  one. 

The  School  Code  provides  for  competitive  bids, 
and,  upon  grounds  of  public  policy  and  under  the 
rules  regulating  the  awarding  of  contracts  by  pub- 
lic authorities  if  the  essential  element  of  the  time 
of  the  completion  of  a  contract  may  be  omitted 
from  the  specifications  upon  which  bids  are  asked. 
there  cannot  be  fair  competitive  bidding.  On  the 
other  hand,  by  omitting  the  element  of  time  from 
proposals,  it  is  easy  to  conjecture  how  the  door  to 
the  perpetration  of  fraud  may  be  opened.  *  *  • 
*  *  If  the  bidders  had  all  been  put  upon  a  com- 
mon basis  as  to  the  time  for  the  completion  of  the 
building,  who  can  say  that  the  school  board  would 
not  have  accepted  a  lower  bid  as  being  the  best? 
The  decree  of  the  court  below  cannot  be  sustained. 
It  is,  therefore,  reversed,  the  bill  is  reinstated,  and 
it  is  now  ordered,  adjudged  and  decreed  that  the 
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contract  made  and  entered  into  between  the  Board 
of  Public  Education  of  the  School  District  of  the 
City  of  Pittsburgh  and  James  L.  Stnart,  on  \o- 
vember  10,  1914,  is  illegal,  null  and  void,  etc." 

The  undisputed  facts  appearing  upon  the  face  of  the 
city's  petition  and  exhibits  accompanying  the  same,  thus 
show  that  the  contract  attempted  to  be  made  between  the 
Citizens'  Electric  Company  and  the  city  contains  a  provi- 
sion which  gives  the  Citizens'  Electric  Company  a  period 
of  six  months  within  which  to  furnish  the  light  to  the  city 
provided  for  by  the  contract,  upon  which  essential  provi- 
sion the  city  gave  no  opportunity  to  other  companies  to  bid 
in  competition.  It  would  thus  seem  entirely  clear  that  the 
illegality  of  the  contract  is  conclusively  established.  The 
finding  of  this  Commission  in  re  Petition  of  City  of  Pittston 
for  approval  of  street  lighting  contract  with  Citizens'  Elec- 
tric Illuminating  Company,  Municipal  Contract  Docket  No. 
103.  1914,  was  predicated  upon  an  entirely  different  state  of 
facts. 

If  the  contract  is  illegal  and  void  for  the  reasons  above 
stated,  and  if  it  is  within  the  province  of  this  Commission 
to  so  determine,  the  point  is  made  by  counsel  for  the  pro- 
testant  company  that  the  Certificate  of  Public  Conveni- 
ence approving  such  illegal  and  void  contract  cannot,  under 
the  provisions  of  the  Public  Service  Company  Law,  law- 
fully be  issued  by  the  Commission. 

It  is  urged,  however,  by  the  special  counsel  for  the  city 
and  by  counsel  for  the  Citizens'  Electric  Company,  that  the 
question  whether  or  not  the  contract  entered  into  by  the 
city  with  the  Citizens'  Electric  Company  is  illegal  and  void, 
is  a  judicial  question  exclusively  for  the  courts  and  not  for 
the  Commission,  to  determine. 

In  support  of  this  argument,  attention  is  called  to  the  fact 
that  the  Commission  is  an  administrative  agency,  and  so 
denominated  in  the  Act  by  which  it  is  established,  and  that 
under  the  terms  of  that  .-Set  it  is  no  part  of  the  function  of 
the  Commission  to  pass  upon  the  question  of  the  legal'ty 
or  illegality,  under  the  provisions  of  the  third  class  city  Act 
of  June  27,  1913,  of  the  contract  submitted  for  approv:il. 
With  this  conception  of  the  nature  and  scope  of  the  in- 
quiry presented  to  the  Commission  by  the  present  applica- 
tion, we  cannot  agree.  Under  the  11th  section  of  Article 
III,  of  The  Public  Service  Company  Law,  the  contract  sub- 
mitted is  invalid  without  the  "approval"  of  the  Commission. 
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Jt  wimld  seem  a  contradiction,  in  terms,  to  hold  that  the 
Commission,  which  is  the  agency  established  by  the  Act 
of  the  Legislature  for  the  determination  of  the  question 
whether  or  not  the  contract  should  be  approved,  should  be 
required  by  law  to  place  its  stamp  of  approval  upon  a  con- 
tract which  is  made  or  attempted  to  be  made  by  a  public 
service  company  with  a  municipal  corporation,  in  violation 
of  that  which  the  Legislature  of  the  Commonwealth  has 
declared  shall  be  the  public  policy  that  shall  govern  the 
making  of  such  contract.  Under  the  express  provisions  of 
Section  18  of  Article  V  of  The  Public  Service  Company 
Law,  the  appVoval  of  the  contract  which  is  prayed  for  can 
lawfully  be  given  "only  if  and  when  the  said  Commission 
shall  find  and  determine  that  the  granting  or  approval  of 
such  application  is  necessary  or  proper  for  the  service,  ac- 
commodation, convenience  or  safety  of  the  public."  The 
Act  thus  makes  it  necessary  for  the  Commission  to  make 
this  Ending  or  determination  before  such  approval  can  be 
given. 

The  question  whether  or  not  the  contract  submitted  has 
been  made  or  attempted  to  be  made  contrary  to  the  pro- 
visions of  said  Act  of  June  27,  1913.  is  certainly  pertinent 
to  this  inquiry  which*  tne  Commission  must  necessarily  de- 
termine administratively  as  a  condition  precedent  to  the 
granting  of  the  approval  which  is  sought.  This  must  be  so. 
because  if  such  contract  has  been  made  or  attempted  to  be 
made  in  violation  of  the  mandate  of  the  Act  of  Assembly 
-which  declares  the  public  policy  of  the  Commonwealtii 
with  regard  to  the  manner  in  which  such  contracts  shall  be 
made  by  cities  of  the  third  class,  this  Commission  can 
hardly  hold  that  it  is  a  contract  which  is  "necessary  or 
proper  for  the  service,  accommodation  or  convenience  of 
the  public."  The  fact  that  the  determination  of  such  a 
question  is  by  an  agency  of  the  government  exercising  ad- 
ministrative functions  in  no  wise  affects  the  power  and  the 
diity  of  the  Commission  to  make  it.  The  findings,  deter- 
minations and  orders  of  the  Commission  are  in  the  exercise 
of  a  governmental  authority  which,  in  its  nature,  broadly 
speaking,  pertains  to  the  executive  and  legislative  depart- 
ments of  the  government,  and  partakes  also  of  the  charac- 
teristics of  the  exercise  of  judicial  functions.  In  reaching 
such  determinations  and  in  making  such  orders  it  is,  of 
necessity,  called  upon  to  exercise,  incidentally,  functions 
which  are  quasi-judicial  in  their  nature,  and  to  pass  upon 
questions  of  law  of  the  kind,  at  least,  which  is  involved  in 
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the  present  application.  Reagan  v.  Farmers'  Loan  and 
Trust  Co.,  154  U.  S.  362;  Prentis  v.  Atlantic  Coast  Line 
Co.,  211  U.  S.  150;  LouisviHe  &  Nashville  R.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  298.  Regulation  upon  any  other  principle  of 
administrative  action  would  be  largely  nugatory. 

In  West  Jersey  and  Seashore  Railroad  Company  v. 
Board  of  Public  Utility  Commissioners  of  New  Jersey 
(opinion  of  Court  of  Errors  and  Appeals  of  New  Jersey, 
April  22,' 1915),  the  only  question  argued  by  counsel  was 
whether  the  Commission  had  the  power,  under  the  Public 
Utilities  Act,  to  disapprove,  as  it  did,  the  lease  of  a'  rail- 
road property  and  franchises  upon  the  ground  that  in  the 
judgment  of  the  Commission  the  lease  "would  be  inimical 
to  the  interests  of  the  State  and  its  citizens."  The  power 
of  the  Board  to  disapprove  the  lease  if  it  were  made  con- 
trary to  the  provisions  of  the  New  Jersey  statutes  was  not 
doubted.  On  the  contrary,  counsel  for  the  appellant  con- 
tended (to  quote  from  the  opinion  of.  the  Court),  "that  the 
limit  of  the  power  of  approval  thus  conferred  is  to  deter- 
mine whether  the  conditions  exist  under  which  the  statute 
authorizes  a  lease  to  be  made,  and  whether  the  statutory 
procedure  with  relation  thereto  ha's  in  all  respects  been 
followed." 

The  determinations  and  orders  of  the  Commission  are 
subject  to  judicial  review  upon  appeal,  and  may  be  reversed 
by  the  appellate  courts  if  not  made  "in  conformity  with 
law,"  or  the  record  remanded  to  the  Commission  for  the 
correction  of  any  legal  error.  (Article  VI,  Section  24,  Pub- 
lic Service  Company  Law,) 

However  much  for  the  service,  accommodation  aiid  con- 
venience of  the  public  the  approval  of  this  contract  might 
otherwise,  upon  investigation  and  the  taking  of  testimony, 
prove  to  be,  a  Certificate  of  Public  Convenience  approving 
the  contract  cannot  be  issued,  since  the  contract  violates 
the  plain  mandate  of  the  Act  of  June  27,  1913,  declaring  in 
effect  that  a  contract  attempted  to  be  made,  as  was  the 
present  one,  is  not  proper  for  the  public  convenience,  under 
the  public  policy  of  the  Commonwealth,  The  latter  Act  of 
Assembly  and  similar  legislation  governing  the  making  of 
contracts  by  municipalities  is  neither  expressly  nor  im- 
pliedly repealed  by  the  Public  Service  Company  Law,  The 
latter  statute  nowhere,  of  itself,  prohibits  competition  be- 
tween public  service  companies,  although  a  discretion  is 
vested   in  the   Commission   to   regulate  such  competition. 
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under  the  various  provisions  of  said  Act.  Penna.  Utilities 
Co.  V-  Lebigh  Navigation  Electric  Co.,  18  Dauphin  County 
Reports,  J46.  See  also  the  reports  of  this  Commission  in 
Slat^  Belt  Telephone  and  Telegraph  Co.  v.  Blue  Mountain 
Telephone  and  Telegraph  Co.  (Application  of  Blue  Moun- 
tain. Telephone  and  Telegraph  Co.  for  Certificate  of  Public 
Convenience),  Complaint  Docket  No.  156;  Application  of 
Raystown  Water  Power  Company  for  approval  of  contract 
with  ,  Borough  ■  of  Mount  Union — Municipal  Contract 
Docket,  No.  388,  1914.  See  also  Report  of  New  Jersey 
Commission  in  re  Petition  for  approval  of  ordinance  granted 
to  Phillipsburg's  Light,  Heat  and  Power  Co.  {Feb.  3rd, 
1914). 

In  the  exercise  of  a  sound  legal  discretion  after  investi- 
gation and  hearing,  the  Commission  may  determine  that  a 
contract,  though  concluded  by  a  pubhc  service  company 
with  a  municipality,  in  lull  conformity  with  the  provisioi:s 
of  legislation  requiring  competitive  bidding  as  a  condition 
precedent  to  the  making  of  the  contract  is,  nevertheless, 
"not  necessary  or  proper  for  the  service,  accommoda''on, 
convenience  or  safety  of  the  public."  (Section  18,  of  Ar- 
ticle V  of  The  Public  Service  Company  Law.  U.  S.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  234  U,  S.,  476;  West  Jersey 
and  Seashore  R.  R.  Co.  v.  Board  of  Public  Utilities  Com- 
missioners (Court  of  Errors  and  Appeals  of  New  Jersey --- 
April  22,  1915),  supra.  The  legislation  above  mentioned, 
governing  the  making  of  contracts  by  municipalities,  is,  to 
that  extent,  modified  so  far  as  the  making  of  contracts  with 
public  service  companies  is  concerned,  but  there  is  no  war- 
rant for  holding  that  the  Act  of  June  27,  1913,  or  similar 
Jegislation,  has  been  impliedly  repealed  by  The  Public 
."Service  Company  Law  of  July  26,  1913,  and  is  no  longer  in 
force  or  effect.  Erie  v.  Bootz,  72  Pa.  196,  (Sharswood,  f.) , 
Lute's  Case,  8  Pa.  C.  C,  133,  (Endlich,  J.) ;  Sifred  v.  Com- 
monwealth, 104  Pa.  179;  Hendrix's  Account.  146  i'a.  285; 
'Commonwealth  v.  Vetterlein,  21  Supr.  Ct.  587. 

In  the  exercise  of  the  discretion  vested  in  the  Commis- 
sion to  determine  whether  or  not  a  contract  of  the  nature 
of  the  present  one,  made  by  a  municipality  with  a  public 
service  company,  to  light  the  streets  of  the  municipality, 
or  for  the  performance  of  some  other  service  which  the 
municipality  itself  has  the  right  to  perform,  (see  Report  of 
the  Commission  in  re  application  of  the  Borough  of  Gettys- 
burg for  approval  of  the  construction  and  operation  of  an 
«lectric  plant  for  lighting  the  streets  of  the  borough  (No. 
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298,  Application  Docket,  1914),  due  weight  is  to  be  given  to 
the  fact  that  the  municipality  itself  might  perform  the  ser- 
vice in  question,  under  its  unrestricted  local  government 
authority  so  to  do.  Were  it  not  that  the  contract  submitted 
in  the  present  case  has  been  made  contrary  to  the  public 
policy  of  the  Commonwealth,  as  declared  by  said  Act  of 
June  27,  1913,  the  consideration  last  above  mentioned  would 
be  duly  taken  into  account. 

The  City  of  Williamsport,  in  the  brief  filed  with  the  Com- 
mission by  its  special  counsel,  in  addition  to  denying  the 
illegality  of  the  contract  and  denying  the  jurisdiction  of 
the  Commission  to  pass  upon  such  question  of  legality  or 
illegality,  makes  the  further  claim  to  the  Commission  that 
the  provisions  of  The  Public  Service  Company  Law  under 
which  the  city's  petition  for  the  approval  of  the  contract  is 
filed,  are  unconstitutional  and  void.  In  this  branch  of  argu- 
ment the  city  is  in  the  anomalous  position  of  claiming  that 
the  very  jurisdiction  which  it  requires  the  Commission  to 
exercise  cannot  be  exercised,  because  it  is  null  and  void,  as 
contravening  the  limitations  placed  bv  the  State  Constitu- 
tion upon  the  legislative  power.  The  city,  by  the  filing  of 
the  petition,  invoking  the  exercise  of  the  jurisdiction  to 
approve  the  contract  necessarily  asserts  the  constitutional 
existence  of  that  jurisdiction,  which  later  in  the  next  breath, 
it  denies,  though  it  does  not  withdraw  its  said  petition. 

Under  these  circumstances  we  do  not  think  that  upon 
any  proper  principle  of  administration  such  complaint  of 
unconstitutionality  could  be  entertained,  even  if  it  could 
otherwise  properly  be  held  to  be  competent  for  the  Com- 
mission to  assert  the  unconstitutionality  of  any  provision 
of  the  very  Act  of  the  Legislature  which  created  it.  Com- 
plaints against  the  constitutionality  of  an  act  of  the  Legis- 
lature are  not  entertained  even  by  the  courts  under  like 
circumstances: — Southern  Railroad  Co.  v.  King,  217  U.  S., 
524;  Engel  v.  O'Malloy,  121  U.  S.,  128. 

The  authorities,  however,  appear  clearly  to  fully  support 
the  opinion  that  the  provisions  of  The  Public  Service  Com- 
pany Law  referred  to  by  the  special  counsel  for  the  city, 
or  by  the  counsel  for  the  Citizens'  Electric  Company,  who 
also  filed  a  brief  with  the  Commission,  are  not  unconstitu- 
tional, for  any  of  the  reasons  assigned  by  them.  Eastern 
Telephone  and  Telegraph  Co.  v.  Board  of  Public  Utility 
Commissioners  of  New  Jersey,  89  Atlantic  Reporter,  924, 
and  decision  of  the  Supreme  Court  of  New  Jersey,  after- 
ward affirmed  by  the  Court  of  Errors  and  Appeals  of  that 
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State,  and  West  Jersey  and  Seashore  Railroad  Co,  v.  Board 
of  Public  Utility  Commissioners  of  \ew  Jersey,  supra.  At- 
lantic Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Com.  206 
U.  S.,  1 :  Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  364;  Monon- 
gahela  Bridge  Co.  v.  U.  S.,  216  U.  S.  177;  U.  S.  v.  Grimaud, 
220  U.  S.  563;  Louisville  &  X.  R.  Co.  v,  Garrett,  231  U.  S. 
298;  U.  S.  V.  Atchison  T.  &  S.  F.  R.,  234  U.  S.  476. 

For  the  above  reasons  the  Commission  finds  and  deter- 
mines that  the  approval  of  said  contract  is  not  proper  for 
the  service,  accommodation  and  convenience  of  the  public, 
and  withholds  its  approval  thereof.  The  petition  of  the 
City  of  Williamsport  for  a  Certificate  of  Public  Conveni- 
ence evidencing  the  approval  of  said  contract,  will  be  dis- 
missed. 

An  order  will  be  entered  accordingly. 


This  case  being  at  issue  upon  petition  and  protest  on  tile, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit.  May  7th,  1915,  it  is  ordered :  That  the  prayer 
of  the  petition  be,  and  the  same  is  hereby  refused,  and  the 
petition  dismissed. 


St.me  Hospit.\l  of  Coald.m.e  vs.  Eastern  Pennsylvania 
Railways  Company, 

Railroads — Waitingroom  Facilities. 

Complaint  n-as  made  to  tbe  CommiESloii  that  the  station  and  wult- 
tng-room  racliitlra  of  the  Eastern  Pennsylvania  Rallwaya  Couipany 
In  tbe  Borough  of  Coal^ale,  were  Inadequate  and  Insufficient. 

At  a  bearing,  the  conii^auy  was  ordered  to  afford  additional  fnclll- 
ties  by  the  erection  of  a  shelter  atatlon. 

Public  Service  Commission.     No.  360  Complaint  Docket. 

This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had ; 
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Now,  to  wit,  April  20,  1915,  it  is  ordered:  That  the  East- 
ern Pennsylvania  Railways  Company  shall  erect  on  or  be- 
fore May  30th,  1915,  a  shelter  station  of  suitable  size  to 
accommodate  the  traveling  public,  on  the  site  specified  in 
the  complaint,  near  the  property  line  of  the  State  Hospital, 
in  the  Borough  of  Coaldale. 


Im  the  Matter  of  Issuin-g  One-Way  Passenger  Tickets 
Valid  for  Use  in  Either  Direction. 

Public  Service  Commission,  Administrative  Ruling, 
No.  9. 

Where  the  passenger  fare  is  the  same  in  either  direction 
between  two  stations,  and  where  the  round-trip  fare  is  the 
sum  of  the  two  one-way  fares,  the  convenience  of  the  trav- 
eling public  would  be  increased  by  having  tickets  for  trans- 
portation between  such  stations  valid  in  either  direction  in- 
stead of  in  one  direction  only,  as  is  the  practice  generally 
at  this  time. 

Railroad  companies  are  hereby  required,  except  as  to  the 
coupon  form  of  ticket,  to  provide,  efTective  not  later  than 
September  first,  1915,  that  such  tickets  shall  be  valid  in 
either  direction. 

Necessary  corrections  to  tariffs  may  be  issued  on  one 
day's  notice  to  the  public  and  this  Commission,  which  tariffs 
and  supplements  must  contain  the  following  note  immedi- 
ately below  the  effective  date : 

"Issued  by  order  of  The  Public  Service  Commis- 
sion of  the  Commonwealth  of  Pennsylvania,  in  Ad- 
ministrative Ruling  No.  9,  of  July  22nd,  1915." 


Crucible  Steel  Company  of  .\merica  vs.  Pennsylvania 
Railroad  Company, 

Railroads — Demurrage. 

The  Crucible  Sipel  ComiMny  of  America  complained  that  thp  P^dd- 

sylvBDla  Hallroad  C«mpaDy  was  cbarKlDg  demurratce  against  the 

complainant  upon  certain  fblpments  In  a  manner  not  provided  for 

In  the  tarlR  of  the  Railroad  Company  th«n  in  effeL-t. 
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Crucible  St«el  Compiny  va.  Pennaylvaiiia  Railroad  Compaor. 

The  question  raised  woe  whether  loter-mili  moTement  of  a  cnr  by 
individual  power  falls  under  the  provlsioDB  and  resulatiena  of  the 
general  demnrrage  rules  of  the  Railroad  Company.  Under  the  facts 
presented  In  tlits  case,  It  was  held  that  the  particular  Bhlpmenta 
coutpiained  of  were  not  governed'  hy  the  general  demurrage  rules 
of  the  respondent. 

Public  Service  Commission.  No.  268,  Complaint  Docket. 
Brecht,  Commissioner,  April  18,  1915. 
Under  date  of  July  15,  1913,  the  Crucible  Steel  Company 
of  America  liled  a  complaint  before  this  Commission  against 
respondent,  alleging  that  the  Railroad  Company  in  charg- 
ing complainant  demurrage  was  not  allowing  it  the  amount 
of  free  time  provided  under  the  tariff  then  published  and  in 
effect.  The  tariff  then  on  file  contained  the  following  para- 
graph upon  demurrage  and  car  service  regulations : 

"Under  the  tariff,  when  the  freight  to  be  loaded 
by  consignor  or  unloaded  by  consignee,  $1.00  per 
car  per  day  or  fraction  thereof,  for  delay  beyond 
forty-eight  hours  in  loading  or  unloading,  will  be 
added  to  the  rates  named  herein  and  constitute  a 
part  of  the  total  charges  to  be  collected  by  the  car- 
rier on  the  property;  except  that  Car  Demurrage 
Bureau  or  local  regulations  at  shipping  point  or 
destination  lawfully  on  file  with  the  Interstate 
Commerce  Commission  shall  prevail  and  govern 
at  said  point." 
In  an  opinion  on  December  17,  1913,  this  Commission  is- 
sued the  following  order  in  the  case; 

"In  accordance  with  the  views  expressed  in  the 
opinion  filed  herewith,  this  Commission  hereby  de- 
termines that  the  complainant.  Crucible  Steel  Com- 
pany of  America,  since  Rate  Orders  R.  No.  971 
and  R.  No.  982  of  the  respondent,  the  Pennsylvania 
Railroad  Company,  became  effective  respectively, 
has  been,  and  so  long  as  said  Rate  Orders  remain 
effective  is,  entitled  to  allowance  of  the  free  time 
for  loading  and  unloading  specified  in  said  orders, 
and  directs  the  said  respondent  to  grant  the  same." 

Since  the  above  order  was  issued  the  respondent  has  can- 
celled the  tariffs  then  in  effect,  and  in  lieu  thereof  has  pub- 
lished a  new  tariff  schedule  in  which  (1)  the  clause  relating 
to  demurrage  and  car  service  regulations  is  eliminated,  and 
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(2)  complainant  in  addition  to  paying  the  regular  rates  pub- 
lished in  the  tariff  is  obliged  to  pay  the  rate  of  $1.00  per  day 
for  each  car  used. 

The  local  tariffs  in  question  cover  movements  of  cars  be- 
tween plants  and  parts  of  plants  of  complainant  located  be- 
tween or  in  tne  vicinity  of  30th,  35th  and  36th  streets,  Pitts- 
burgh, Pa.  Some  of  the  mills  or  portions  of  the  mills  are 
located  on  each  side  of  the  Conemaugh  Division  of  the 
Pennsylvania  Railroad.  In  the  operation  of  its  business, 
therefore,  complainant  must  use  the  tracks  of  respondent 
to  move  its  material  and  product  from  one  mill  or  section  of 
a  mill  to  another.  This  switching  is  done  by  the  power  of 
the  Pittsburgh  and  Allegheny  River  Railroad,  an  industrial 
branch  railroad,  owjied  and  controlled  by  the  complainant. 

But  all  inter-plant  and  intra-plant  movements  across  the 
tracks  of  the  Pennsylvania  Railroad  Company  are  made  un- 
der the  direction  of  a  conductor  employed  by  respondent  but 
paid  by  the  Crucible  Steel  Company.  No  bill  of  lading  is  is- 
sued for  these  movements,  but  a  shipping  order  from  com- 
plainant is  required  which  is  used  for  the  dual  purpose  of  in- 
dicating where  the  car  is  to  be  moved,  and  of  furnishing  a 
memorandum  to  assess  the  proper  charges  for  the  move- 
ment of  the  car.  It  is  the  contention  of  coQiplainant  that  the 
general  car  demurrage  rules  which  allow  48  hours  free  time 
for  loading  or  unloading  apply  in  these  inter-mill  move- 
ments, whereas  respondent  contends  that  the  tariffs  under 
which  these  movements  are  made  cover  trackage  privileges 
and  not  transportation  service,  and  consequently  the  general 
demurrage  rules  do  not  apply. 

Under  rate  orders  R.  No.  982  and  R.  No.  977  which  were 
in  effect  at  the  time  this  Commission  issued  its  order,  a 
charge  of  50  cents  and  $2.50  per  car  was  made  for  intra-mill 
and  inter-mill  movements  respectively,  and  48  hours  free 
time  allowed  for  loading  or  unloading  each  car.  This  con- 
cession of  free  time  was  granted  because  the  aforesaid 
tariffs  under  which  the  movements  were  made  contained 
the  usual  clause  for  demurrage  and  car  service  regulations 
which  provided  for  that  amount  of  free  time. 

New  local  tariffs  filed  Tune  15th.  effective  July  20,  1914, 
superseded  the  old  local  rate  orders  aforesaid.  The  new 
tariffs  were  defined  or  designated  as  local  freight  tariffs  or 
switching  charges  at  Pittsburgh,  Pa.  Each  was  published 
under  the  caption :  "Local  freight  tariff  of  charges  for  use  of 
company  tracks  by  individual  power  at  Pittsburgh,  Pa., 
Conemaugh  Division."  No  reference  to  demurrage  and  car 
service  regulations  is  made  in  these  tariffs. 
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In  its  opinion  in  the  former  case,  the  Commission  held 
that  the  provisions  of  the  tariff  in  effect  at  the  time  must 
control  in  the  matter  of  assessing  demurrage.  The  Com- 
mission then  said: 

"We  conclude,  therefore,  that  the  general  de- 
murrage regulations  contained  in  said  rate  orders — 
and  in  any  similar  ones  for  these  intra-plant  move- 
ments, if  such  there  be— control. 

"In  this  view  of  the  case  it  is  unnecessary  to 
study  and  analyze  the  movements  in  question  and 
determine   their   exact  character   and   the   precise 
relation  of  the  respondent  to  them." 
Since  the  facts  and  conditions  involved  in  the  movement 
of  the  cars  in  this  issue  are  precisely  as  they  were  found  to 
be  in  the  prior  proceeding,  the  same  rule  of  construction 
must  apply  to  the  tariff  now  in  effect.    Therefore,  inasmuch 
as  the  present  tariff  has  eliminated  the  clause  relating  to 
demurrage   and    is    expressly    limited    by   specification   to 
charges  made  for  the  use  of  the  Railroad  Company's  tracks, 
the  assessment  of  demurrage  would  seem  to  fall  automati- 
cally,  if  anywhere,   under   the   uniform   demurrage   rules. 
These  rules  provide : 

"On  cars  to  be  delivered  on  interchange  track  of 
industrial  plants  performing  their  own  switching 
service,  time  will  be  computed  from  the  first  7  A. 
M.  following  actual  or  constructive  placement  on 
such  interchange  tracks  until  returned  thereto." 
Under  Rule  No.  2  of  the  uniform  car  demurrage  rules  48 
hours  free  time  is  allowed  for  loading  or  unloading  all  com- 
modities, time  being  computed  from  the  first  7  A.  M.  fol- 
lowing placement,  or  receipt  of  notice  of  placement,  of  cars 
on   interchange  tracks.     The  Crucible   Steel   Company   is 
given  this  allowance  of  free  time  on  all  inbound  and  out- 
bound cars  moving  in  the  transportation  service  of  the  Rail- 
road Company.     Witness  for  complainant  testified  at  the 
hearing  that  on  an  inbound  shipment  48  hours  free  time, 
from  first  7  A.  M.  after  receiving' notice  of  placement  of  car, 
is  allowed  the  Steel  Company  for  unloading  a  car  and  re- 
turning it  to  the  outbound  trackage  yard  of  the  Railroad 
Company. 

The  issue  before  us,  therefore,  is  confined  wholly  to  the 
question  whether  the  inter-mill  movement  of  a  car  by  indi- 
vidual power  falls  under  the  provisions  and  regulations  of 
the  aforesaid  genera!  demurrage  rules.    According  to  these 
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rules  free  time  is' computed  only  in  the  case  of  cars  moving 
in  the  general  transportation  service  on  inbound  and  out- 
bound car  loads  when  placed  on  interchange  tracks  by  the 
carrier  or  for  the  carrier.  The  inter-mill  service  of  the  com- 
plainant is  not  a  part  of  the  transportation  service  of  the 
carrier,  but  wholly  separate  and  distinct  from  such  service 
in  its  purpose  and  character.  It  is  confined  exclusively  to 
the  shipment  of  material  or  partially  finished  products  from 
one  mill  to  another,  or  from  one  part  of  a  plant  to  another 
part  of  the  same  plant.  In  no  sense  is  it  a  species  of  traffic 
directly  linked  with  the  transportation  service  of  the  carrier, 
as  the  general  demurrage  rules  contemplate  must  be  the 
case  before  free  time  can  be  allowed  under  their  provisions. 

This  view  of  dealing  with  the  matter  does  not  come  into 
conflict  in  any  way  with  the  question  of  free  time  where 
such  is  permitted  in  inter-mill  service  under  special  or  local 
tariffs  that  may  be  on  file  now  or  that  may  have  been  on 
file  heretofore.  But  it  is  saying  in  effect  that  in  the  absence 
of  a  special  tarifif  to  govern  in  the  matter  of  free  time  and 
demurrage,  the  general  tariff  rules  will  control;  and  as  the 
latter  are  framed  to  deal  with  traffic  moving  under  the 
transportation  system  of  the  carrier,  it  cannot  be  properly 
held  that  a  purely  inter-mill  service  such  as  we  have  in  the 
case  before  us  will  come  within  the  purview  of  the  general 
demurrage  rules. 

The  arrangement  as  to  certain  regulations  that  must  be 
observed  by  complaiilant  in  the  movement  of  a  car  does  not 
change  the  relation  of  parties  in  interest  in  the  matter  of 
free  time  to  be  allowed.  The  fact  that  a  conductor  em- 
ployed by  the  Railroad  Company  has  charge  of  the  car  when 
the  tracks  of  the  respondent  are  crossed,  and  the  further 
fact  that  a  shipping  order  is  required  before  a  car  can  be 
moved,  do  not  connect  these  inter-mill  shipments  with  the 
carrier's  system  of  transportation.  These  restrictions  are 
imposed  by  respondent  for  economic  reasons,  and  do  not  ' 
vest  complainant  with  any  right  or  privilege  to  ask  for  free 
time  because  of  them. 

A  conductor  familiar  with  the  operations  and  signals  of 
respondent's  railroad  is  employed  merely  as  a  precaution  of 
safety  against  accidents  that  might  otherwise  occur,  and  the . 
shipping  order  is  required  to  show  where  the  car  is  to  go, 
and  to  supply  a  convenient  record,  for  the  purpose  of  ac- 
counting, of  the  number  of  cars  that  were  moved.  As  the 
shipping  order  does  not  specify  the  character  or  amount  of 
the  lading,  it  can  serve  no  puqiose  in  the  traffic  outside  of 
the  mill  district. 
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It  is  suggested  by  complainant  that  inasmucli  as  the  debit 
days  on  the  cars  used  in  the  inter-imill  service  are  permitted 
to  be  cancelled  by  credit  days  earned  on  inter-stale  and 
intrastate  shipments,  the  rules  of  demurrage  are  applied  in 
part,  and  therefore,  to  be  consistent  in  the  matter,  they 
should  be  applied  as  a  whole.  The  plan  adopted  in  this  in- 
stance of  dealing  with  debits  and  credits  is  a  matter  more 
of  effecting  a  settlement  when  demiirrage  has  accrued  than 
a  method  of  applying  the  rules  of  demurrage.  Instead  of 
working  a  hardship  it  appears  to  be  more  of  the  character 
of  a  concession  granting  relief  to  the  complainant  in  allow- 
ing it  to  cancel  its  debits  with  credits  instead  of  compelling 
it  to  pay  them  in  cash.  The  rules  of  demurrage,  except  in 
the  case  of  additional  charges  under  Section  B  of  Rule  7,  do 
not  require  that  debits  must  be  cancelled  by  credits  earned 
in  the  same  service,  by  the  same  cars,  under  the  same  tariff. 
In  following  the  aforesaid  practice  the  respondent  has  in  no 
wise  departed  from  the  letter  and  spirit  of  the  published 
rules  of  demurrage. 

Complainant  also  contends  that  there  is  a  discrimination 
under  existing  tariffs  between  the  movement  of  cars  in  in- 
dustrial plants  when  made  by  the  power  of  the  Railroad 
Company  and  by  individual  power.  It  appears  that  under 
respondent's  tarifT  P.  S.  C.  Pa.  No.  69,  a  rate  of  $3.00  per 
day  between  two  plants  of  the  same  interest  is  charged  for 
local  movement  by  the  carrier's  power,  distance  not  to  ex 
cced  ten  blocks.  Forty-eight  hours  to  load  or  unload  are 
allowed  under  this  tariff.  Under  respondent's  tariff  P.  S.  C 
Pa.  No.  7,  under  which  complainant  operates,  a  rate  of  $2.50 
per  car  between  two  plants  of  the  same  interest  is  charged, 
distance  not  to  exceed  ten  blocks,  when  the  car  is  moved  by 
individual  power  over  the  tracks  of  the  carrier.  This  tariff 
does  not  make  any  provision  tor  free  time. 

The  two  movements  here  compared  differ  materially  in 
*  character  and  effect.  When  the  power  of  the  carrier  is  em- 
ployed the  movement  of  the  car  passes  from  the  control  of 
the  industry  whenever  the  original  transfer  has  been  made. 
In  that  case  the  car  is  placed  at  a  particular  point  and  can- 
not be  employed  while  in  possession  of  the  industry  for 
other  movements  in  the  inter-niill  service  until  after  it  has 
been  returned  to  the  carrier.  But  when  the  car  is  moved  by 
individual  power  it  may  be  used  not  only  in  the  initial  move- 
ment between  plants,  but  also,  by  reason  of  the  industry 
having  control  of  t^e  power,  in  minor  movements  for  the 
collection  and  distribution  of  material  between  portions  of 
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the  same  mill.  In  the  former  transaction,  movement  of  the 
car  is  definitely  fixed  between  two  given  points;  in  the  lat- 
ter the  car  being  moved  by  individual  power,  may  be  placed, 
if  so  desired,  consecutively  at  different  places  in  the  plant 
in  the  course  of  a  day.  This  greater  facility  for  loading  and 
*  unloading  may  be  considered  of  some  advantage  to  the  in- 
dustry in  a  commercial  way,  and  therefore  will  justify  some 
difference  in  the  rates  and  provisions  of  the  tariffs  which  are 
applied  in  the  two  methods  of  delivery. 

Thereis  also  some  ground  in  this  case  to  maintain  that 
if  the  usual  free  time  were  allowed,  in  the  inter-mill  and 
intra-mill  movements,  on  the  plea  that  a  delivery  is  made  to 
the  carrier  whenever  the  car  of  the  industry  moves  over  the 
tracks  of  the  Railroad  Company,  the  privilege  would  be 
open  to  abuse,  if  strictly  and  logically  followed,  and  conse- 
quently the  period  of  free  time  could  be  extended  more  or 
less  indefinitely.  In  view  of  the  foregoing  facts  and  con- 
siderations, the  prayer  of  the  petitioner  is  refused  and  the 
complaint  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on  the 
date  hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit,  April  8th,  1915.  it  is  ordered :  That  the  com- 
plaint in  this  proceeding  be,  and  the  same  is  hereby  dis- 
missed. 


In  re  Petition  of  the  Township  of  Jenkins  for  Ap- 
proval OF  Lighting  Contract  with  the  Jenkins 
Township  Electric  Light,  Heat  and  Power  Com- 
pany. 

Electric  Light  Companies — Competition. 
The  Townablp  ot  Jenkins  applied  for  tbe  approval  of  a  street  llgbt- 
log  contnact  wltb  tbe  Jenkins  Townsblp  Electric  Lli;ht,  Heat  and 
Power  Company.  Tbe  Citizens'  EHectrtc  Illumlnatlns  Company  fll«<l 
a  protest  alleging  that  It  bad  provided,  since  August,  1901,  reason- 
able, adequate,  sudlctent  and  Batlsfactcny  service  to  tbe  pntillc  In 
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said  TownsUp  at  a  reasonable  and  fair  rate,  and  bad  erected  an 
efficient  and  Diodern  plant  witli  aU  modem  facilities,  and  that  to 
permit  another  electric  light  company  to  enter  and  operate  In  the 
Tawnablp  would  work  Irreparable  injur;  to  It. 

Held:  Tliat  there  la  not  enough  bualnese  In  Jenkins  Towuahip  to 
enable  two  companleii  permanently  to  operate  suoceaafully  and  pro-  - 
vide  good  service  lat  reasonable  rates,  and  that  the  ultimate  effect 
of  unprofltable  oompetltion  is  a  relatively  high  charge  for  a  iHMr 
service:  further,  tbat  the  facts  did  not  warrant  tbe  Commissl^u  in 
finding  tbat  the  approval  of  tbe  cootract  is  necessary  or  proper  tor 
tbe  service,  accommodation  or  convenience  of  the  public. 

Approval  refused. 

Public  Service  Commission.  No.  5,  Municipal  Contract 
Docket,  1915. 

JOHNSOM,  Commissioner,  May  18,  1915. 

The  township  of  Jenkins,  Luzerne  county,  Pa.,  through 
its  solicitor,  W.  L.  Pace.  Esq.,  makes  application  to  the 
Public  Service  Commission  for  the  approval  of  a  contract 
executed  on  the  21st  of  December,  1914,  by  the  Township  of 
Jenkins  and  the  Jenkins  Township  Electric  Light,  Heat  and 
Power  Company.  The  Board  of  Supervisors  of  Jenkins 
Township  at  a  meeting;  held  December  4,  1914,  directed  the 
secretary  of  the  board  to  advertise  for  bids  for  lighting  the 
streets  and  alleys  of  the  township  for  a  period  of  two,  three 
or  five  years  from  May  1,  1915,  the  date  of  the  expiration  of 
the  then  existing  contract  for  street  lighting.  In  pursuance 
of  this  resolution,  the  secretary  advertised  "for  sealed  pro- 
posals for  lighting  with  electric  light,  or  other  illuminating 
medium,  the  streets,  highways,  lanes,  alleys  and  other  pub- 
lic places  of  and  in  said  township  for  a  period  of  two.  three 
or  five  years,  from  the  expiration  of  the  present  lighting 
contract,  with  72.  or  more,  Westinghouse  metallic  flame  arc 
lamps,  or  any  other  modern  lighting  system  equally  as 
good." 

Bids  submitted  were  to  be  presented  to  the  Board  of  .Su- 
pervisors at  a  meeting  to  be  held  December  21,  1914.  and  at 
the  meeting  held  upon  that  date  the  Board  of  Supervisors 
received  two  bids.  One  bid  was  from  the  Jenkins  Township 
Electric  Light,  Heat  and  Power  Company. — a  company  that 
was  incorporated  in  1909.  but  which  has  not  yet  equipped 
itself  with  facilities  for  rendering  service.  The  company 
has  no  generating  station,  but  has  erected  some  poles  and 
wires  in  the  township  with  a  view  to  doing  domestic  light- 
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ing  with  current  which  it  expects  to  obtain  from  the  Lacka- 
wanna and  Wyoming  Valley  Railroad  Company,  operating 
the  railway  popularly  known  as  the  Laurel  Line.  The  offer 
of  the  Jenkins  Township  Electric  Light,  Heat  and  Power 
Company  was  to  furnish  and  maintain  the  desired  number 
of  general  electric  arc  lamps  at  the  following  rates  per 
lamp  per  annum:  For  a  period  of  two  years,  $51;  for  a 
period  of  three  years,  $50;  for  a  period  of  five  years,  $48. 
This  company  also  made  four  other  proposals:  One  for  fur- 
nishing and  maintaining  Westinghouse  metallic  tiame  arc 
lamps  at  a  rate  per  lamp  per  year  of  $49,  $48  and  $47.50,  for 
periods  of  two,  three  and  five  years,  respectively.  The 
other  three  proposals  made  by  this  company  were  to  pro- 
vide Mazda  lamps  of  different  candle-power  and  different 
fixtures.  One  of  these  proposals  was  to  furnish  and  main- 
tain 250  candle-power,  type  C  Mazda  lamps,  with  street 
hoods,  at  rates  per  lamp,  per  year,  of  $40.  $39  and  $37.  for 
periods  of  two,  three  and  five  years,  respectively. 

The  other  hid  received  by  the  Board  of  Supervisors  for 
lighting  the  streets  of  Jenkins  Township  was  submitted  by 
the  Citizens'  Electric  Illuminating  Company, — the  company 
that  was  then  furnishing  the  light  under  an  existing  con- 
tract. The  offer  of  the  Citizens'  Electric  Illuminating  Com- 
pany was  to  provide  and  operate  72,  or  more,  arc  lights  at  a 
rate  of  $45  each  per  annum,  for  a  term  of  two.  three  or  five 
years,  "in  accordance  with  the  specifications"  in  the  adver- 
tisement, "and  the  contract  conditions  herewith."  The 
phrase  "contract  conditions  herewith"  contained  in  the  bid 
submitted  referred  to  a  draft  of  a  contract  which  accom- 
panied the  bid,  and  which  specified  that  the  lamps  proposed 
to  be  furnished  were  "arc  Hghts  known  as  series  luminous, 
or  magnetite,  the  same  as  now  being  furnished  and  operated 
in  the  township  by  the  company."  The  bid  of  the  Citizens' 
Electric  Illuminating  Company  upon  General  Electric  Lu- 
minous arc  lamps  was  three  dollars  per  lamp  per  annum 
lower  than  the  bid  of  the  Jenkins  Township  Electric  Light, 
Heat  and  Power  Company  upon  that  type  of  lamp. 

At  the  meeting  held  upon  the  21st  of  December,  1914,  at 
which  the  two  bids  were  opened,  the  Board  of  Supervisors 
by  a  divided  vote  decided  to  accept  the  offer  of  the  Jenkins 
Township  Electric  Light,  Heat  and  Power  Company  to 
supply  72,  or  more,  250  candle  power  Type  C  Mazda  lamps 
with  street  hoods,  for  a  period  of  five  years,  at  the  rate  of 
$37  per  lamp  per  annum ;  and  the  same  evening  a  contract 
was  executed  by  the  township  supervisors  and  by  the  offi- 
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cials  of  the  Jenkins  Township  Electric  Light,  Heat  and 
Power  Com|jany.  The  Supervisors  of  Jenkins  Township 
have  applied  to  this  Commission  for  its  approval  of  this 
contract.  The  Citizens'  Electric  Illuminating  Company  has 
petitioned  the  Commission  to  withhold  its  approval  of  the 
contract,  and  both  sides  have  presented  testimony  in  sup- 
port of  their  petitions. 

In  petitioning  the  Commission  to  withhold  its  approval  of 
the  contract  in  question,  the  protestant  alleges,  among  other 
things,  that  the  petitioner  has,  since  August^  1914,  provided 
a  reasonable,  adequate,  sufficient,  and  satisfactory  service  to 
the  public  in  Jenkins  Township  at  just,  reasonable,  and  fair 
rates,  and  in  the  complete  discharge  of  its  duty  as  an  elec- 
tric company ;  that  the  company  has  an  efficient  and  modern 
plant  with  all  modern  facilities  for  serving  the  public ;  that 
the  "illuminating  unit,  namely  two  hundred  and  fifty  candle 
power,  type  C,  Mazda  lamps,  for  which  bids  were  submitted 
and  received  by  the  Board  of  Supervisors  and  upon  the 
basis  of  which  the  contract  was  awarded  and  entered  into, 
is  not  of  an  illuminating  power  equal  to  Westinghouse 
metallic  flame  arc  lamp,  or  to  General  Electric  arc  lamps,  but 
is  of  much  less  and  inferior  illuminating  power,  and  is  an 
entirely  different  form  of  illuminant;"  that  the  Township  of 
Jenkins,  which  is  approximately  two  miles  by  seven  miles 
in  area,  and  which  had  a  population  of  4,196,  according  to 
the  census  of  1910,  does  not  present  a  commercially  attrac- 
tive field  for  one  company,  much  less  for  two,  and  to  permit 
another  electric  light  company  to  enter  and  operate  in  this 
township  would  "work  irreparable  injury  to  your  petitioner 
and  its  investment." 

The  following  issues  are  raised  by  the  petitions  for  and 
against  the  approval  of  this  contract:  (1)  Were  the  bids  in 
accordance  with  the  specifications;  (2)  which  of  the  two 
proposed  lighting  systems  submitted  would  give  the  town- 
ship a  more  effective  lighting  service  for  the  same  expendi- 
ture; and  (3)  is  the  approval  by  this  Commission,  of  the 
proposed  contract,  "necessary  or  proper  for  the  service,  ac- 
commodation, convenience  or  safety  of  the  public?" 

The  Board  of  Supervisors  in  advertising  for  proposals  for 
lighting  the  streets  of  the  township  specified  that  the  light- 
ing should  be  by  "Westinghouse  metallic  flame  arc  lamps, 
or  any  other  modern  lighting  system  equally  as  good."  The 
Citizens'  Electric  Illuminating  Company  offered  to  light  the 
streets  with  series  luminous  or  magnetite  arc  lamps,  such  as 
the  company  was  then  using  in  lighting  the  streets  of  the 
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township.  The  testimony  shows  that  the  lamps  in  use  were 
the  four-ampere  magnetite  lamp  made  by  the  General  Elec- 
tric Company.  The  bid  accepted  by  the  Board  of  Super- 
visors, and  the  contract  submitted  to  this  Commission  for 
approval  provides  that  the  Jenkins  Township  Electric 
Light,  Heat  and  Power  Company,  shall  "install  and  furnish 
in  and  for  said  township  72,  or  more,  230  candle  power,  type 
C,  Mazda  lamps  with  street  hoods."  Thus  neither  the  bid 
accepted  by  the  township  Board  of  Supervisors  nor  the  bid 
submitted  by  the  Citizens'  Electric  Illuminating  Company 
contemplated  the  use  of  Westinghouse  flame  arc  lamps. 
Both  the  bid  accepted  and  the  one  rejected  were  covered  by 
the  clause,  "or  any  other  modern  lighting  system  equally  as 
good,"  contained  in  the  specifications  adopted  by  the  Board 
of  Supervisors  in  calling  for  proposals  for  lighting.  The 
bids  of  both. companies  were  in  accordance  with  these  speci- 
6cattons. 

As  to  the  relative  illuminating  power  of  the  four-ampere 
luminous  arc  lamps  and  the  250  candle  power  type  C,  Mazda 
lamp,  each  being  equipped  with  hood,  it  was  testified  hy 
Mr.  E,  L.  Nash,  an  electric  lighting  expert  called  as  a  wit- 
ness by  the  protestant,  that  "the  four-ampere  luminous 
lamps  (at)  an  angle  of  70  degrees,  yield  seven  hundred 
candles ;  the  two  hundred  and  fifty  candle  Mazda  with  street 
hood  yields  two  hundred  and  fifty,"  (Record,  p.  234.)  Mr. 
Nash  also  stated  that  by  the  use  of  refractors  "your  two 
hundred  and  fifty  candle  Mazda  lamp  then  yields  four  hun- 
dred and  fifty  candles  at  10  degrees  (below  horizontal),  and 
your  arc  lamp  yields  practically  one  thousand."  (Record, 
pp.  240-41.)  The  installation  of  refractors,  however,  was 
required  neither  by  the  bid  accepted  by  the  Board  of  Su- 
pervisors nor  by  the  bid  submitted  by  the  protestant  com- 
pany. The  bid  that  was  accepted  designated  a  lamp  of  250 
candle  power,  and  the  one  that  was  rejected  referred  to  a 
lamp  of  700  candle  power,  this  intensity  of  illumination  be- 
ing at  an  angle  of  10  or  IS  degrees  below  horizontal  in  the 
case  of  each  lamp. 

The  four-ampere  luminous  arc  lamp  has  been  on  the 
market  for  several  years;  it  is  an  efficient  and  satisfactory 
type  of  street  lamp.  This  Commission  In  Re  Petition  of 
the  City  of  Pittston  for  the  Approval  of  Street  Lighting 
Contract  with  the  Citizens'  Electric  Illuminating  Company 
(decided  July  21,  1914),  refers  to  this  lamp  as  "one  of  sev- 
eral types  of  modern  lamps  that  are  in  general  use  and  giv- 
ing satisfactory  service  in  many  cities."     The  testimony 
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shows  that,  while  the  250  candle  power  type  C  Mazda  lamp 
is  one  of  the  latest  types  of  lamps,  it  would  require  to  pro- 
vide a  given  amount  of  illumination  an  appreciably  larger 
number  of  such  lamps  than  would  be  required  if  four- 
ampere  luminous  arc  lamps  were  used.  For  an  equal  ex- 
penditure of  money,  the  Township  of  Jenkins  can  secure 
more  illumination  from  the  four-ampere  luminous  arc  lamps 
at  $45  per  year  than  from  type  C,  Mazda  lamps  of  250 
candle  power  at  $37  per  lamp  per  year. 

The  petition  in  this  case  raises  a  question  of  public  policy 
that  has  been  considered  in  passing  upon  several  similar 
prior  petitions.  The  Public  Service  Company  Law  of  July 
26,  1915,  provides  that  the  Commission's  approval  of  appli- 
cations such  as  this  "shall  be  given  only  if  and  when  the 
said  Commission  shall  find  or  determine  that  the  granting 
or  approval  of  such  application  is  necessary  or  proper  for 
the  service,  accommodation,  convenience  or  safety  of  the 
public."  Does  the  evidence  show  that  the  approval  of  the 
contract  now  before  the  Commission  is  necessary  or  proper 
for  the  service  of  the  public? 

The  pubhc  necessity  for  the  approval  of  the  pending  con- 
tract is  not  apparent  from  the  evidence.  For  more  than  ten 
years,  the  commercial  and  street  lighting  in  the  Township 
of  Jenkins  has  been  done  by  a  company  fully  equipped  for 
the  performance  of  the  service  required  and  amply  able  to 
make  such  extensions  as  may  be  needed.  The  complaints 
as  to  the  service  rendered  by  the  company  are  of  minor 
importance ;  and  it  may  well  be  doubted  whether  a  new 
company  with  more  limited  financial  resources,  and  with  no 
experience  in  furnishing  tight,  would  be  able  to  serve  the 
public  as  efficiently  as  it  is  now  being  served.  The  rates  at 
which  the  company  now  in  the  field  offers  to  continue  the 
service  of  street  lighting  are  not  high  in  comparison  with 
the  rates  paid  elsewhere  for  similar  service,  and  are  fully  as 
reasonable  as  are  the  rales  offered  by  the  company  desiring 
to  enter  the  field. 

Do  the  facts  in  this  case  warrant  the  Commission  in  find- 
ing that  the  approval  of  the  contract  under  consideration  is 
proper  for  the  service,  accommodation  and  convenience  of 
the  public?  Is  it  proper  that  the  street  lighting  which  the 
public  in  Jenkins  Township  needs  and  desires  to  obtain, 
shall  be  secured  by  the  introduction  of  a  new  company  into 
the  service?  Would  this  be  for  the  best  interests  of  the 
pubhc? 
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Jenkins  Township  is  about  fourteen  square  miles  in  area, 
and  has  a  scattered  population  which  numbered  only  4,196 
when  the  census  of  1910  was  taken.  The  population  is 
divided  among  five  villages,  one  of  which  being  several 
miles  distant  from  the  otliers,  is  not  included  in  the  territory- 
covered  by  the  present. or  proposed  street  lighting  service. 
The  Citizens'  Electric  Illutninating  Company  which  now 
provides  both  the  street  lighting  and  commercial  lighting 
has  been  receiving  about  $4,600  a  year  for  street  lighting, 
and  in  1914  obtained  about  $3,400  from  141  individual  con- 
sumers of  current.  The  gross  revenues  of  tlie  company  in 
the  township  in  1914  were  thus  about  $8,000.  The  com- 
pany's offer  to  furnish  street  lighting  in  the  future  at  $45 
per  lamp  per  annum  would,  if  accepted,  reduce  the  com- 
pany's revenue  $20  per  lamp,  or  $1,440  per  year.  Based 
upon  the  business  of  1914,  the  company's  prospective  gross 
revenue  would  be  between  $5,500  and  $5,700.  There  is  much 
force  in  the  contention  of  the  protesting  company  that  there 
is  not  enough  business  in  Jenkins  Township  to  enable  two 
companies  permanently  to  operate  successfully,  and  pro- 
vide good  service  at  reasonable  rates. 

When  services  that  may  be  rendered  with  profit  only  by 
one  company  are  divided  among  two  companies,  neither  one 
of  which  can  conduct  its  business  at  a  profit,  the  services 
are  quite  certain  to  deteriorate.  However,  the  ultimate  ef- 
fect of  unprofitable  competition  is  a  relatively  high  charge 
for  a  poor  service. 

In  its  decision  In  re  Petition  of  Schuylkill  Light,  Heat 
and  Power  Company  for  Approval  of  an  Ordinance  of  the 
Borough  of  Ashland,  (Municipal  Contract  Docket  No,  1), 
this  Commission  took  the  position  that — 

"The  passage  of  the  Act  of  July  26,  1913,  and  of 
similar  Acts  in  nearly  all  of  the  other  States  indi- 
cates a  general  judgment  that  a  rehance  upon  com- 
petition between  public  service  companies  for  se- 
curing adequate  service  and  proper  rates  has  not 
been  successful,  and  that  hereafter  supervision  by 
properly  constituted  authorities  is  to  be  substi- 
tuted. Long  experience  has  shown  that  while  the 
temporary  effect  of  competition  between  public 
utilities  occupying  the  same  territory  is  to  secure 
lower  rates,  the  final  result  is  likely  to  be  the  ab- 
sorption of  one  by  the  other,  and  then,  an  increase 
of  rates  to  pay  the  expense  of  the  warfare." 
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A  similar  view  was  expressed  by  the  Commission  In  re 
Petition  of  the  Borough  of  Exeter  for  the  Approval  of  a 
Franchise-Contract  Cranted  to  the  Consumers'  Electric 
Company  of  the  Borough  of  Exeter,  (^[u^icipal  Contract 
Docket.  Xo.  34j,  and  it  was  held  In  re  Petitions  of  the  Bor- 
ough of  Avoca,  (Municipal  Contract  Dockets  Nos,  257  and 
258),  that  the  borough,  which'  had  a  population  of  4,600 
was  "not  of  sufficient  size  to  sustain  two  systems  of  supply 
{for  electric  lighting),  profitably,"  and  the  Commission  was 
"imable  to  find  that  the  approval  of  the  proposed  contract  is 
'necessary  or  proper  for  the  service'  of  the  public  or  likely 
to  be  of  permanent  benefit  to  the  people  of  Avoca." 

It  is  our  opinion  that  the  facts  do  not  warrant  the  Com- 
mission in  finding  the  approval  of  the  contract  for  street 
lighting  entered  into,  on  the  21st  of  December,  1914,  by  the 
Township  of  Jenkins,  Luzerne  county,  and  the  Jenkins 
Township  Electric  Light,  Heat  and  Power  Company  to  be 
necessary  or  proper  for  the  service,  accommodation  or  con- 
venience of  the  public.  The  approval  is  therefore  withheld 
and  the  application  dismissed. 


This  case  being  at  issue  upon  petition  and  protest  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had.  and  the  Commission  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof: 

Now,  to  wit.  May  18th.  1915,  it  is  ordered:  That  the  ap- 
proval prayed  for  be,  and  the  same  is  hereby  refused  and 
the  petition  dismissed. 


Ix  RE  APPROVAL  OF  THE  CONSTRUCTION,  ALTERATION,  RELO- 
CATION, AliOMTION  OR  PROTKCTION  OF  CROSSINGS  OF  CER- 
TAIN   Pt'lU.lC    HIGHWAYS    IN    CONCORD    ToWNSHIP,    ErIE 

County,  over  the  tracks  of  The  Pennsylvania  Rail- 
road. Erie  Railroad  and  Western  New  York  and 
Pen-vsvlvania  Railroad. 

Railroadi — Grade  Crossings. 

Tbis  case  arisen!  out  of  the  approval  of  the  contract  between  tbe 

Supervlxorx  of  Concord  Townsblp  and  the  PennsylTanla  Railroad 

Company,  Lessee,  and  Is  on  the  Commission'^)  own  motion.     The 
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necessity  for  the  changes  Invoired  In  tlie  abolition  of  the  crossfuKB 
Is  tuily  shown  by  the  evidence. 

Helu:  Tiiat  Certlflcatea  o(  Public  Convenience  sliould  be  luaned 
evidencing  tbe  Commiselon's  approval  of  the  various  crosRlugs  speci- 
fled,  and  that  the  Railroad  Company  sliaU  pay  tbe  amount  of  the 
compeusetiou  for  damages  to  adjacent  property  owners  ae  found  and 
determined  by  the  Commission  in  its  order  and  all  costa  of  con- 
struction. 

Public  Service  Commission.   No.  91,  Application  Docket, 
1915. 
W.-^Li-ACE,  Commissioner,  April  9,   1915. 

This  case  comes  before  the  Commission  on  its  own  mo- 
tion. At  the  hearings  held  in  re-application  of  the  Super- 
visors of  Concord  Township,  Erie  County,  for  the  approval 
of  a  contract  between  said  Township  and  The  Pennsylva- 
nia Railroad  Company,  Lessee,  No.  343—1914,  Municipal 
Contract  Docket,  testimony  was  taken  and  investigation 
had  in  the  matter  of  the  alteration,  relocation,  abolition  or 
protection  of  eight  crossings  of  public  highways  in  Concord 
Township,  Erie  County,  across  the  tracks  of  The  Pennsyl- 
vania Railroad,  the  Erie  Railroad  and  the  Western  New 
York  and  Pennsylvania  Railroad.  This  testimony  and  rec- 
ord was  only  considered  iticidentally  by  the  Commission  in 
the  application  for  the  approval  of  a  municipal  contract, 
but  will  be  now  taken  and  treated  as  the  testimony  and 
record  in  this  proceeding. 

The  Pennsylvania  Railroad  Company,  as  lessee  of  the 
Western  New  York  and  Pennsylvania  Railroad  Company, 
began  the  reconstruction  of  its  line  of  railroad  located  in 
Concord  Township,  in  the  month  of  June,  1913.  This  line 
runs  parallel  with  and  between  the  lines  of  railway  of  the 
Erie  Railroad  and  the  Renovo  Division  of  the  Pennsylvania 
Railroad  from  the  City  of  Corry  to  Lovells  Station,  and 
from  thence,  passing  under  the  tracks  of  the  Erie  Railroad, 
runs  in  a  southwesterly  direction  to  the  Crawford  County 
line,  crossing  eight  public  highways  in  the  said  township, 
which  crossings  will  be  now  considered  in  order,  west- 
wardly  from  Corry  City. 

About  1,300  feet  west  of  the  western  line  of  the  City  of 
Corry  is  a  public  highway  known  as  the  Reedy  Road,  which 
road  is  crossed  at  grade  by  two  tracks  of  the  Erie  Railroad, 
one  track  of  the  Western  New  York  and  Pennsylvania  Rail- 
road and  one  track  of  the  Pennsylvania  Railroad.     With 
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respect  to  this  crossing  the  testimony  shows  that  it  is  a 
dangeroits  crossing;  that  the  said  road  is  little  traveled; 
tiiat  for  a  period  of  ten  days,  from  November  6th  to  16th, 
during  which  a  record  was  kept,  oniy  two  people  used  the 
said  crossing;  that  76  citizens  of  the  said  Concord  Town- 
ship petitioned  the  Supervisors  thereof  to  abolish  this  cross-  , 
ing;  that  the  railroad  company  has  secured  agreements  with 
all  adjacent  property  owners  covering  the  compensation  for 
damages  sustained  through  the  abolition  of  the  crossing, 
with  the  exception  of  Mrs.  Thomas  Reedy;  and  that  the 
abolition  of  tlie  crossing  would  add  greatly  to  the  safety 
of  the  public.  The  Commission,  after  careful  consideration 
of  the  testimony  and  record  with  respect  to  the  abolition  of 
the  said  Reedy  crossing  and  the  amount  of  damages  to  be 
awarded  to  Mrs.  Reedy,  is  of  the  opinion  and  finds  and  de- 
termines that  the  said  crossings  should  be  abolished  and 
that  The  Pennsylvania  Railroad  Company,  Lessee,  shall 
pay  to  Mrs.  Thomas  Reedy  $1,000  as  compensation  for  dam- 
ages caused  to  her  property  by  reason  of  the  abolition  of 
the  said  crossing. 

A  public  highway  known  as  the  Higley  Road  is  located 
about  3,000  feet  west  of  the  Reedy  Road,  and  is  crossed  at 
grade  by  the  same  railroad  lines  as  the  Reedy  Road.  It  is 
admitted  that  this  is  a  very  dangerous  crossing  and  the 
testimony  shows  that  it  cannot  now  be  kept  open  as  a 
grade  crossing  by  reason  of  the  fact  that  the  tracks  of  the 
reconstructed  line  of  the  Western  New  York  and  Pennsyl- 
vania Railroad  are  12  feet  higher  than  the  tracks  of  the  Erie 
and  Pennsylvania  Railroads.  The  only  way  to  maintain  any 
crossing  whatever  at  this  point  is  by  carrying  the  highway 
over  all  three  of  the  railroads  and  this  would  necessitate 
the  construction  of  a  long  viaduct  which  would  cost  be- 
tween ?30,000  and  $40,000.  On  the  question  of  the  necessity 
for  any  crossing  at  this  place,  the.  testimony  is  contradic- 
tory. In  favor  of  the  closing  of  the  crossing  is  a  petition 
signed  by  S3  citizens  of  Concord  Township,  and  in  oppo- 
sition, 34  witnesses,  most  of  whom  are  residents  of  Wayne 
Township,  testify  that  the  crossing  was  necessary.  If  the 
crossing  were  entirely  abolished  tliere  would  be  a  stretch 
of  about  2.,^  miles  of  railroad  without  a  crossing,  the  nearest 
crossing  on  the  east  being  Washington  Street  in  the  City 
of  Corry,  distant  about  a  mile  from  Higley  crossing,  and  the 
nearest  crossing  on  the  west  being  Love'lls  Station,  distant 
about  IJ  miles  from  said  crossing. 
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The  Higlcy  Road  is  not  an  extensively  traveled  highway. 
The  record  shows  that  for  a  period  of  ten  days  only  22 
people  crossed  the  tracks  of  the  railroad  at  this  point  and 
in  view  of  the  fact  that  this  road  is  so  little  traveled,  the 
Commission  does  not  feel  justified  in  ordering  the  railroad 
company  to  construct  an  overhead  crossing  at  this  point. 
It  is  true  that  the  Commission  has  the  power  to  apportioa 
the  cost  of  the  construction  of  a  viaduct  between  the  rail- 
road companies  and  the  township,  but  it  appears  that  in 
this  case  the  Commission  would  hardly  be  justified  in  plac- 
ing any  large  amount  of  the  cost  upon  the  township;  and  to 
require  the  railroad  companies  to  expend  the  sum  of  $40,000 
for  an  improvement  which  would  be  used  by  so  few  people 
does  not  seem  to  be  warranted  under  all  the  evidence  in  the 
case.  No  compensation  for  damages  to  adjacent  property 
owners  by  reason  of  the  said  abolition  is  found  or  deter- 
mined by  the  Commission,  because  The  Pennsylvania  Rail- 
road Company  has  agreed  with  all  property  owners  who 
will  be  affected  in  any  way  by  the  abolition  as  to  the  amount 
of  damages  they  will  sustain. 

The  Commission  is,  therefore,  of  the  opinion  that  the  best 
solution  and  one  which  would  rfo  justice  to  all,  is  to  abolish 
the  crossing  known  as  Higley  crossing,  and  an  order  will  be 
so  entered. 

The  next  public  highway  crossed  by  the  tracks  of  the 
said  railroad  companies  is  the  Lovell  Road  at  Lovells  Sta- 
tion. This  is  a  grade  crossing  which,  from  all  the  evidence 
in  the  case,  cannot  be  changed  by  means  of  an  above  or  be- 
low grade  crossing,  and  it  is  the  opinion  of  the  Commission 
that  safety  gates  should  be  established  at  this  crossing, 
with  a  watchman  on  duty  for  24  hours  each  day  for  the 
operation  of  said  gates  and  the  protection  of  the  crossing, 
and  an  order  will  accordingly  be  entered  directing  the  rail- 
road companies  to  install  and  maintain  safety  gates  and  a 
watchman  at  said  crossing. 

The  reconstructed  line  of  the"  Western  New  York  and 
Pennsylvania  Railroad  Company  will  cross  the  pnblic  high- 
way known  as  the  Corry-Elgin  Road  by  means  of  an  under- 
grade bridge  and  thus  avoid  a  grade  crossing  at  or  near  the 
point  of  crossing.  No  objection  has  been  made  on  the  part 
of  any  person  to  this  construction,  and  accordingly  the 
same  is  hereby  approved  and  an  order  will  be  entered  ap- 
proving said  under-grade  crossing. 

The  next  public  highway  to  be  considered  it  that  known 
as  the  McGray  or  Burrow's  Road,  which  is  crossed  by  the 
tracks  of  the  Western  New  York  and  Pennsylvania  Railroad 
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at  grade.  Testimony  with  respect  to  this  crossing  shows 
that  the  road  is  very  little  traveled;  that  the  crossing  is  a 
very  dangerous  one ;  that  in  order  to  avoid  a  grade  cross- 
ing it  wonid  be  necessary  to  construct  an  underpass  cost- 
ing about  $25,000.  The  evidence  with  respect  to  this  cross- 
ing does  not  warrant  ordering  the  construction  of  an  under- 
pass and  placing  the  cost  of  construction  thereof  either 
upon  the  railroad  companies  or  upon  the  township.  The 
railroad  company  has  secured  agreements  and  releases  for 
all  damages  to  adjacent  property  owners  caused  by  the 
abolition  of  this  crossing,  with  the  exception  of  Thomas 
B.  McGray.  After  a  careful  consideration  of  all  the  testi- 
mony as  to  the  necessity  for  the  abolition  of  the  crossing 
and  the  amount  of  damages  due  to  said  McGray,  the  Com- 
mission is  of  the  opinion  and  finds  and  determines  that  the 
crossing  at  grade  of  the  tracks  of  the  railroad  company  over 
the  McGray  or  Burrow's  Road  should  be  abolished  and  that 
the  said  railroad  company  shall  pay  to  Thomas  E.  McGray 
the  sum  of  $500  for  damages  incident  to  said  abolition. 

The  remaining  roads  which  are  crossed  by  the  recon- 
structed line  of  the  Western  New  York  and  Pennsylvania 
Railroad  are  the  Armsby  Road,  the  Wade  [■"arm  Road  and 
the  County  Line  Road.  The  Ormsby  Road  will  be  crossed 
by  means  of  an  overhead  road  bridge,  to  which  no  objection 
has  been  made,  and  as  the  safety  of  the  public  will  be  in- 
creased by  its  construction,  the  Commission  will  issue  an 
order  approving  the  same.  The  Wade  Farm  Road  will  be 
crossed  by  an  undergrade  bridge  and  as  no  objection  has 
been  filed  to  this  and  the  safety  of  the  public  will  be  greatly 
increased  by  its  construction,  an  order  will  be  issued  ap- 
proving the  same.  The  County  Line  Road  is  crossed  at 
grade  north  of  the  tracks  of  the  railroad  company  and  a 
new  public  road  will  he  laid  out  to  connect  the  County  Line 
Road  with  a  public  highway  which  crosses  the  tracks  of 
the  railroad  company  by  an  undergrade  bridge,  and  by  this 
means  will  render  unnecessary  a  grade  crossing  of  the 
County  Line  Road.  No  objection  has  been  made  to  the 
abolition  of  this  grade  crossing,  and  the  railroad  company 
has  entered  into  agreements  and  secured  releases  for  all  dam- 
ages which  may  be  sustained  by  adjacent  property  owners 
on  account  of  the  abolition  of  said  crossing.  The  safety  of 
the  public  will  be  greatly  increased  by  means  of  this  ar- 
rangement and  an  order  will,  therefore,  be  entered  abolish- 
ing the  said  grade  crossing  over  the  County  Line  Road. 
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This  case  being  at  issue  on  the  Commission "s  own  motion, 
and  having  been  duly  heard  and  a  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Com- 
mission having,  on  the  date  hereof,  made  and  hied  of  record 
a  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made  a 
part  hereof: 

Xow,  to-wit.  April  9th,  1915,  it  is  ordered:  That  a  Cer- 
tificate of  Public  Convenience  be  issued  approving  the  aboli- 
tion and  construction  of  the  crossings  more  fidly  and  at 
large  set  out  and  in  accordance  with  the  report  of  the  Com- 
mission hertto  attached ;  That  The  Pennsylvania  Railroad 
Company,  Lessee,  shall  pay  to  Mrs.  Thomas  Reedy  one 
thousand  dollars  ($1,000.00),  as  compensation  for  damages 
caused  to  her  property  by  reason  of  the  abolition  of  the 
Reedy  Crossing;  that  The  Pennsylvania  Railroad  Company, 
Lessee,  shall  pay  to  Thomas  B.  McCray  five  hundred  dol- 
lars ($500.00),  as  compensation  for  damages  caused  to  his 
property  by  reason  of  the  abolition  of  the  McCray  Crossing; 
that  The  Pennsylvania  Railroad  Company  and  The  Penn- 
sylvania Railroad  Company,  Lessee  of  the  Western  New 
York  and  Pennsylvania  Railroad  Company,  and  the  Erie 
Railroad  Company,  shall  install  and  maintain  safety  gates 
at  the  grade  crossing  of  the  Lovell  Road  at  Loveils  Station, 
and  maintain  a  watchman  on  duty  for  twenty-four  hours 
each  day  for  the  operation  of  the  said  safety  gates  and  the 
protection  of  the  crossing. 


Applic.\tion  of  the  East  Penn  Gas  Light  Company,  Ma- 
cuxr.iE  Gas  Company,  Macungie  Gas  axd  Fuel  Com- 
pany, Perkiomen  Gas  and  Fuel  Compaxv.  and  Fleet- 
wood Gas  and  Fi'ei,  Company. 

Gas  Light  Companies — Merger — Competition. 
Tbe  East  Peon  Gas  Llgbt  Company,  MacuQgle  Gas  Company,  Ma- 
cuDKle  Gas  and  Fuel  Company.  Perktomen  Gaa  and  Fuel  Company, 
and  the  Fleetwood  Oaa  aiid  Fuel  Company  applied  lor  approval  at 
the  consolidation  and  merger  o(  said  companies  iDto  'the  Boat  Penn 
Gas  Light  Company.  Protest  was  Sled  by  the  Penu  Green  Gas  Light 
Company,  alleging  the  merged  company  would  compete  wltta  It  lu 
the  district  in  which  It  Ls  now  furnishing  service. 
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Hei:j>;  That  the  approval  of  tbe  merger  will  not  Interfere  with 
the  business  and  service  of  the  protesting  company  to  any  great 
extent,  and  that  the  entire  district  can  twst  be  served  b;  one  centra! 

Public  Service  Commission.  No.  189,  Application  Docket, 
1915. 

Bv  THE  Commission,  May  29,  1915. 

The  East  Penn  Gas  Light  Company,  Macungie  Gas  Com- 
.pany,  Macungie  Gas  and  Fuel  Company,  Perkiomen  Gas 
and  Fuel  Company,  and  Fleetwood  Gas  and  Fuel  Company, 
applied  to  The  Public  Service  Commission  for  a  Certificate 
of  Public  Convenience  evidencing  the  approval  by  the  Com- 
mission of  the  consolidation  and  merger  of  the  property, 
powers,  franchises  and  privileges  of  the  Macungie  Gas  Com- 
pany, Macungie  Gas  and  Fuel  Company,  Perkiomen  Gas 
and  Fuel  Company  and  Fleetwood  Gas  and  Fuel  Company 
into  and  with  the  property,  powers,  franchises  and  privileges 
of  the  East  Penn  Gas  Light  Company,  and  the  Penn-Green 
Gas  Company  filed  objections  to  the  issuing  of  the  Cer- 
tificate and  approval  of  the  merger. 

From  the  testimony  produced  at  the  hearings  held  on  this 
application,  it  appears  that  the  East  Penn  Gas  Light  Com- 
pany is  a  corporation  organized  by  the  consolidation  and 
merger  of  a  number  of  companies  incorporated  under  the 
laws  of  this  State  for  the  purpose  of  furnishing  gas  for  heat, 
light  or  fuel  in  various  districts  in  Lehigh,  Montgomery 
and  Berks  Counties;  that  it  has  erected  at  Emaus,  in  Le- 
high County,  a  plant  for  the  manufacture  of  gas,  from  which 
it  has  been  supplying  a  portion  of  the  territory  in  which  it 
is  authorized  to  conduct  its  operations,  and  from  this  plant 
it  is  proposed  to  distribute  gas  to  the  territories  covered  by 
the  charters  of  the  other  applicant  companies.  If  the  pro- 
posed consolidation  and  merger  of  the  corporations  is  ap- 
proved by  this  Commission,  the  consolidated  company  will 
be  authorized  to  supply  gas  for  light,  heat  and  fuel  in  various 
communities  in  the  neighborhood  of  Emaus  which  are  con- 
tiguous to  each  other,  and  which  can  be  supplied  economi- 
cally and  satisfactorily  from  one  central  distributing  point. 

The  protestant  company  is  at  the  present  time  furnishing 
service  to  about  sixty  consumers  in  a  small  portion  of  the 
territory  that  would  be  covered  by  the  proposed  merged 
company,  and  one  of  the  merging  companies  claims  the 
right  to  furnish  gas  for  light,  heat  and  fuel  in  all  of  the  ter- 
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ritory  of  the  protestant  company,  with  the  exception  of 
the  Borough  of  Green  Lane.  From  the  testimony  it  appears 
that  the  approval  of  the  proposed  merger  would  not  inter- 
fere with  the  business  and  service  of  the  protestant  com- 
pany to  any  great  extent,  if  at  all,  and  inasmuch  as  it  is  very 
clear  that  the  entire  district  can  best  be  served  by  one 
central  plant,  it  is  the  opinion  of  the  Commission  that  the 
application  should  be  approved,  and, 

Now,  to-wit.  May  20th,  1915,  it  is  ordered:  That  the 
Certificate  of  Public  Convenience  approving  the  proposed 
merger  and  consolidation  be  issued. 


In  re  one  way  passenger  tickets,  valid  in  either  di- 
rection. 

By  the  Commission,  August  27,  1915. 

Pending  hearing  and  determination  of  complaint  tiled 
with  the  Commission  by  several  carriers,  under  Article  III, 
Section  1-d  of  the  Public  Service  Company  Law,  the  effec- 
tive date  of  Administrative  Ruling  No.  9  "In  the  Matter  of 
Issuing  One-Way  Passenger  Tickets  Valid  for  Use  in  Either 
Direction"  is  hereby  postponed  for  thirty  days,  making  the 
Ruling  thereby  effective  October  1st,  1915. 


In  re  the  petition  of  the  Lake  Shore  &  Michigan  South- 
ern Railway  Company,  the  Geneva.  Corning  & 
Southern  Railway  Company  and  the  Dunkirk,  Al- 
legheny Valley   &   Pittsburc   Railroad   Company, 

FOR  leave  to  consolidate  WITH  OTHER  RaILROAD  COM- 
PANIES, into  THE  New  York  Central  Railroad  Com- 
pany. 

R  aihoads — Merger — Indebtedness. 

Tbe  merger  and  (H»)!ioltdation  at  contlnuoue  lines  ol  railroads  has 
become  part  of  the  settled  policy  of  the  law  of  Peniwylvania. 

A.  merger  of  rallrond  companies  ougbt  to  be  approved  by  tbe 
Public  Service  Commission,  uiilesB  It  can  be  ebown  to  be  within 
some  problbltlon  of  the  law  or  to  work  injustice  to  vested  rights 
or  to  be  of  disadvantage  to  the  public. 
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Whether  rnilroadf  are  competing  and  parallel  Is  a  question  both 
of  law  aad  Tact.  Railroads  may,  fur  a  part  o(  their  route,  he  ex- 
actly parallel  imd  yet  uot  compitlng  ir  tUcy  carry  dUTerent  com- 
ijiodltleB  to  nml  froiii  difTereiit  co  mm  unit  lee. 

It  Is  not  clear  Hint  the  Public  Service  Commli^Nioa  has  power  to 
determine  whether  i-allronds  are  piiriitlel  and  compeltns.  The  eonBti- 
tutiiin  provides  that  this  question  be  determined  by  a  Jury.  This 
seem H  to  imply  that  ithe  tribunal  wbloh  parsed  upon  tbe  question 
must  be  one  with  power  to  summon  a  jury;  the  Public  Service 
CommlssfoQ  bas  no  such  power. 

The  itpproyal  of  th;  merger  of  railroad  (ompnnles  is  not  an 
apiiroval  of  tbe  purchase  of  tlie  atock  of  one  at  the  merging  ooju- 
pasies  by  another.  The  legality  or  the  purchase  may  be  qu^ttoned 
>\t  any  iltue,  In  a  |)ri>]ier  manner  before  a  proper  tribunal.  The 
meriier  may  he  eiilircly  lawful  trbile  tbe  purchase  niay  be  entirely 
unlawful. 

In  determining  tbe  amount  of  indebtedneMs  that  may  be  In- 
curred by  a  corporation,  it  ha»  never  bean  held  that  an  Increase 
in  tbe  rale  of  interest  cotistitutes  an  Increase  of  Indebtedness. 

Public  Service  Commission.  No.  127.  Application  Docket. 
Pen XYP ACKER,  Commissioner,  December  8,  1914. 

The  Railroad  Companies  which  are  the  petitioners  in  this 
application  are  all  corporations  existing  under  charters 
granted  in  Pennsylvania  and  other  states.  They  entered 
into  a  written  agreement  April  2yth,  1914,  looking  to  their 
consolidation,  along  with  other  corporations  incorporated 
in  other  states,  with  the  New  York  Central  &  Hudson  River 
Railroad  Company,  a  corporation  of  the  State  of  New  York, 
owning  a  main  line  extending  from  the  City  of  New  York 
to  the  City  of  I'.iilTalo.  with  branch  lines,  having,  according 
to  the  statement  of  the  application,  a  capital  stock  of  two 
hundred  and  twenty-five  millions,  live  hundred  and  eighty- 
one  thousand  and  sixty-six  dollars,  ($225,581,066.),  and 
a  bonded  indebtedness  of  three  hundred  and  thirty-six  mil- 
lion, one  hiindred  and  eleven  thousand  and  four  hundred 
dollars  ($336,111,400.). 

The  corporations  presenting  the  petition  are  the  Lake 
SJiore  &  Nlichigan  Southern  Railway  Company,  a  Railroad 
Corporation  operating  under  charters  from  the  states  of 
New  York.  Pennsylvania,  Ohio,  Indiana,  Michigan,  and 
Illinois,  owning  a  main  line  of  steam  railroad  extending 
from  Buffalo  to  Chicago,  with  a  capital  stock  of  fifty  mil- 
lion of  dollars  ($50,000,000),  and  a  bonded  debt  of  one  hun- 
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dred  and  fifty  million  dollars  ($150,000,000) ;  the  Geneva, 
Corning  and  Southern  Railroad  Company,  operating  under 
charters  from  the  State  of  New  York  and*  Pennsylvania, 
owning  a  steam  railroad  extending  from  Geneva.  Xew  York, 
to  Newberry  Junction,  Pennsylvania,  having  a  capital  stock 
of  seven  million,  three  hundred  and  twenty-tive  thousand 
dollars  ($7,325,000),  and  a  bonded  debt  of  three  million  and 
five  hundred  thousand  dollars  ($3,500,000) ;  and  the  Dim- 
kirk,  Allegheny  Valley  &  Pittsburgh  Railroad  Company,  a 
railroad  corporation  operating  under  charters  from  the 
States  of  New  York,  and  Pennsylvania,  owning  a  steam 
railroad  extending  from  Dunkirk,  New  York,  to  Titusville, 
Pennsylvania,  having  a  capital  stock  of  one  million  and  three 
hundred  thousand  dollars  ($1,300,000),  and  a  bonded  debt 
of  two  million  and  nine  hundred  thousand  dollars 
($2,900,000). 

The  petition  sets  forth  that  the  railroads  proposed  to  be 
consolidated  "formed  continuous  or  connected  but  not  par- 
allel or  competing  lines."  Objections  were  filed  by  certain 
minority  stockholders  but  after  several  hearings  and  the 
taking  of  testimony  these  objections  were  withdrawn.  At 
this  stage  of  the  proceedings  other  counsel  appeared  for 
other  minority  stockholders  (holding  10  shares  of  Lake 
Shore  stock,  270  shares  of  Michigan  Central  stock  and  775 
shares  of  New  York  Central  stock),  and  filed  objections  and 
submitted  briefs,  and  oral  argument  in  support  of  such 
objections.  The  question  of  the  legality  and  propriety  of 
this  consolidation  has  already  been  before  a  number  of 
tribunals.  A  resolution  of  the  United  States  Senate  of 
July  10th,  1913,  instructed  the  Interstate  Commerce  Com- 
mission to  investigate  all  of  the  facts  and  report  upon  its 
legality.  That  Commission  made  report  April  13th.  1914. 
that  "neither  the  consolidation  itself  nor  the  exchange  of 
bonds  on  the  basis  of  increased  interest  rate  indicated  in- 
cident thereto,  would  so  far  as  we  are  advised,  offend  any 
Federal  statute,"  The  State  of  New  Y'ork  Public  Service 
Commission,  upon  hearing  and  investigation,  concurred  in 
"the  opinion  of  the  Interstate  Commerce  Commission  that 
from  the  standpoint  of  economy  and  operation  and  facility 
in  financing,  the  proposed  consolidation  is  warranted,"  and 
issued  an  order  of  approval. 

,  Minority  stockholders  of  the  Lake  Shore  &  Michigan 
Southern  Railroad  Company  filed  a  bill  in  equity  in  the 
District  Court  of  New  York  to  restrain  the  proposed  con- 
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solidation,  and  that  Court  in  a  careful  opinion  by  Grubb,  J., 
refused  an  injunction. 

The  merger'  and  consolidation  of  continuous  lines  of  rail- 
roads has  become  a  part  of  the  settled  policy  of  the  law  of 
Pennsylvania  and  a  series  of  statutes  provide  for  the  method 
in  which  such  merger  may  be  effected.  The  act  of  March 
22d,  1865,  Sec.  1  (P.  L.  49)  provides  that :  "It  shall  be  lawful 
for  any  Railroad  Company  or  corporation  organized  under 
the  laws  of  this  Commonwealth  and  operating  a  railroad, 
either  in  whole  within  or  partly  within  and  partly  without 
this  State,  under  authority  of  this  and  any  adjoining  State 
to  merge  and  consolidate  its  capital  stock,  franchises  and 
property  of  (into)  any  other  railroad  company  or  com- 
panies or  corporations  organized  and  operated  under  the 
laws  of  this  or  any  other  state  whenever  the  two  or  more 
railroads  of  the  companies  or  corporations  as  to  be  con- 
solidated shall  or  may  form  a  continuous  line  of  railroad 
with  each  other  or  by  means  of  any  intervening  railroads." 

It  would  seem  therefore  that  the  merger  ought  to  be  ap- 
proved by  the  Commission  unless  it  can  be  shown  to  be 
within  some  prohibition  of  the  law,  to  work  some  injustice 
to  vested  rights,  or  to  be  of  disadvantage  to  the  public.  The 
main  contention  of  the  objecting  stockholders  may  be  stated 
as  follows: 

Sec.  4  of  Article  XVII  of  the  constitution  of  this  State 
provides  that  "No  railroad,  canal  or  other  corporation,  or 
the  lessees,  purchasers  or  managers  of  any  railroad  or  canal 
corporation,  shall  consolidate  the  stock,  property  or  fran- 
chises of  such  corporations  with,  or  lease  or  purchase  the 
works  or  franchises  of,  or  in  any  way  control  any  other 
railroad  or  canal  corporation  owning  or  having  under  its 
control  a  parallel  or  competing  line  and  the  question 
whether  railroads  or  canals  are  competing  lines  shall,  when 
demanded  by  the  party  Complainant,  be  decided  by  a  jury 
as  in  other  civil  issues." 

The  Acts  of  Assembly  of  May  13,  1889,  (P.  L.  205); 
April  14.  1901,  (P.  L.  61);  May  29,  1901  (P.  L.  349);  May 
31,  1907  (P.  L.  313) ;  June  1,  1907  {P.  L.  385)  and  May  3, 
1909  (P.  L.  408)  embody  this  prohibition  in  the  form  of 
legislation  and  all  follow  closely  the  language  of  the  con- 
stitution. In  1882  and  in  1887  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  acquired  by  purchase  a  ma- 
jority of  the  shares  of  stock  of  the  New  York,  Chicago  and 
St.  Louis  Railroad  Company,  called  the  "Nickel  Plate,"  and 
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Still  owns  this  stock.  Tlie  Lake  Shore  runs  from  Buffalo 
to  Chicago  and  it  seems  to  be  the  fact  that  these  two 
through  lines  with  different  termini  in  other  states  than 
Pennsylvania  are  parallel  to  each  other  for  about  sixty 
miles  along  Lake  Erie,  in  this  State.  It  is  contended  that 
this  fact  makes  the  Lake  Shore  and  Nickel  Plate  competing 
and  parallel  lines,  and  that  since  the  Lake  Shore  Company 
owns  the  stock  of  the  Nickel  Plate  Company,  and,  if  the 
proposed  merger  be  permitted,  the  Lake  Shore  will  be 
merged  into  the  New  York  Central  Railrpad  Company  and 
that  Railroad  Company  become  the  owner  of  the  stock,  the 
transaction  is  within  the  prohibition  of  the  Constitution. 
Whether  lines  are  competing  and  parallel  lines  is  a  ques- 
tion of  both  fact  and  law.  Lines  running  east  and  west 
through  a  country  must  approach  more  or  less  to  a  parallel. 
Lines  may  be  for  a  short  part  of  their  route  exactly  parallel 
and  yet  not  be  competing  if  they  carry  different  commodities 
to  and  from  different  communities.  It  is  not  altogether 
certain  that  the  Commission  has  the  power  to  determine 
this  question.  The  Constitutional  provision  is  that  "the 
question  whether  railroads  or  canals  are  ***** 
competing  lines  shall,  when  demajided  by  the  party  Com- 
plainant, be  decided  by  a  jury;"  and  this  seems  to  imply 
that  the  tribunal  must  be  one  with  power  to  call  a  jury 
when  the  Complainant  so  demands.  The  Commission  has 
no  such  power. 

It  will  be  also  observed  that  the  proposed  consolidation 
is  not  within  the  language  of  the  prohibition  in  the  Consti- 
tution. No  corporation  here  consolidates  with  or  purchases 
the  works  or  franchises  of  another  corporation  o,wning  or 
controlling  a  competing  or  parallel  line.  The  New  York 
Central  &  Hudson  River  Railroad  does  not  compete  with 
and  is  not  parallel  with,  so  far  as  the  evidence  discloses, 
either  the  Lake  Shore  or  the  Nickel  Plate.  It  may  be  that 
the  ownership  by  the  Lake  Shore  of  the  stock  of  the  Nickel 
Plate  brings  it  within  the  spirit  of  the  prohibition  and  the 
intention,  but  apparently  it  is  not  included  within  the 
tends  used.  It  is  not  deemed  necessary  to  reach  a  conclu- 
sion upon  either  one  of  these  doubtful  propositions.  Assum- 
ing that  the  purchase  of  the  Nickel  Plate  stock 
by  the  Lake  Shore  was  unlawful,  that  purchase  is 
in  no  way  affected  by  the  merger.  The  approval 
of  the  merger  is  not  an  approval  of  the  purchase, 
and  its  legality  may  be  questioned  at  any  time  in  a 
proper  manner  before  a  proper  tribunal.    The  stock  remains 
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in  precisely  the  same  situation  after  such  merger  as  it  was 
before.  The  merger  may  be  entirely  lawful  and  the  pur- 
chase may  have  been  entirely  unlawful.  In  fact  the  merger 
is  based  upon  a  statutory  right  which  exists  even  though 
the  parties  may  have  participated  in  many  unlawfiil  trans- 
actions. To  refuse  the  merger  would  in  no  way  correct  the 
supposed  difficulty.  If  the  Commission  were  to  assume 
jurisdiction  of  this  question  and  should  find  that  the  stock 
was  held  and  is  now  held  illegally,  it  ought  to  compel  a  dis- 
position of  such  stock,  but  it  has  no  such  power.  In  fact, 
the  contention  appears  to  be  based  upon  the  illogical 
thought  that  if  a  party  to  a  controversy  has  committed  of- 
fenses, he  may  be  denied  by  way  of  penalty  his  legal  rights. 
This,  however,  is  not  the  law.  Even  a  professional  burglar 
may  make  a  valid  will. 

It  is  further  contended  by  the  objecting  stockholders  that 
after  merger  the  New  York  Central  Railroad  Company  will 
own  and  control  through  a  majority  holding  of  the  stock  the 
Michigan  Central  Railroad  and  the  Western  Transit  Com- 
pany, a  steamship  line  on  the  Great  Lakes,  and  so  will 
operate  four  parallel  and  competitive  lines  from  New  York 
to  Buffalo,  as  well  as  a  trolley  line  known  as  the  New  York 
State  Railways.  These  are  all  matters  without  this  Com- 
monwealth and  beyond  the  reach  of  this  Commission 

Another  ground  of  objection  is  the  fact  that  under  the 
terms  of  the  agreement  of  consolidation  a  certain  series  of 
bonds  bearing  four  per  cent,  interest  per  annum  are  sub- 
stituted for  a  series  of  bonds  bearing  three  and  a  half  per 
cent,  interest  per  annum.  The  New  York  Central  &  Hud- 
son River  Railroad  Company  owns  four  hundred  and  fifty- 
two  thousand,  eight  hundred  and  ninety-two  (452,892) 
shares  of  the  capita!  stock  of  the  Lake  .Shore.  The  agree- 
ment provides  for  the  cancellation  of  this  stock.  But  this 
stock  is  held  by  the  Guaranty  Trust  Company  of  New  York 
as  collateral  security  for  the  payment  of  bonds  issued  by  the 
owner  of  the  stock  to  the  amount  of  ninety  million,  five 
hundred  seventy-eight  thousand  and  four  hundred  dollars, 
($90,578,400).  which  bonds  bear  interest  at  the  rate  of  three 
and  one  half  per  cent,  per  annum  and  have  no't  matured. 
It  is  one  of  the  provisions  of  these  bonds  that  the  Lake 
Shore  shall  not  be  sold,  transferred  or  merged  without  the 
approval  of  the  holders  of  seventy-five  per  cent,  in  amount 
of  these  bonds.  A  mortgage  was  executed  by  the  Lake 
Shore  upon  its  i)roperty  and  franchises  to  secure  the  pay- 
ment of  these  bonds.     The  agreement  of  merger  provides 
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for  the  refunding  of  these  bonds  by  the  issue  in  lieu  thereof 
of  bonds  to  the  same  amount  bearing  four  per  cent,  interest 
and  to  run  for  eighty  years.  The  bondholders,  at  least  to 
the  required  number,  have  given  their  assent  to  the  pro- 
posed merger.  It  may  fairly  be  presumed  that  the  increase 
of  the  interest  was  the  inducement  which  brought  about  the 
aSsent.  It  is  contended  by  the  objecting  stockholders  that 
this  constitutes  an  unlawful  increase  of  the  debt  of  the 
corporation.  The  increase  in  the  annual  outlay  for  interest 
would  be  four  hundred,  fifty-two  thousand  and  eight  hun- 
dred ninety-two  dollars,  ($452,892).  The  evidence,  how- 
ever, was  to  the  effect  that  there  would  be  an  annual  sav- 
ing in  expenses  brought  about  by  the  consolidation  of  at 
least  five  hundred  thousand  dollars,  ($500,000)  per  annum, 
and  this  evidence  was  uncontradicted.  If  it  be  correct,  there 
would  he  on  the  whole  a  considerable  saving  in  outlay  and 
a  resulting  benefit  to  the  stockholders.  If  the  question  be 
regarded  therefore  from  the  point  of  view  of  the  annual  ex- 
penditures of  the  corporation,  the  contention  fails  upon  the 
ascertained  facts.  If  we  have  regard  to  the  principal  of  the 
debt,  this  principal  remains  the  Same;  and  we,  as  at  present 
advised,  know  of  no  case  or  decision  of  a  tribunal  which  in 
determining  the  amount  of  indebtedness  which  may  be  in- 
curred by  a  corporation  has  held  that  the  amount  may  be 
increased  by  consideration  of  the  rate  of  interest. 

The  finding  of  the  Public  Service  Commission  of  New 
York  and  the  report  of  the  Interstate  Commerce  Commis- 
sion upon  phases  of  the  present  controversy  would  appear 
to  be  authorities  to  the  contrary. 

Counsel  for  the  Contestant  with  great  zeal  and  ability 
presented  many  other  questions  concerning  the  various 
steps  of  this  proceeding  which  in  their  judgment  rendered 
them  invalid.  The  Commission  has  examined  them  all  and 
has  given  its  views  upon  those  which  it  regards  as  having 
serious  importance.  After  a  careful  hearing  and  considera- 
tion of  the  case,  and  having  due  regard  to  the  unusually 
large  interests  involved,  it  has  reached  the  conclusion  that 
the  consolidation  and  merger  ought  to  be  approved,  and 
that  a  Certificate  of  Public  Convenience  will  be  issued. 

This  certificate  will,  however,  evidence  the  Commission's 
approval  only  of  the  consolidation  or  merger,  and  the  Com- 
mission expresses  no  opinion  as  to  the  effect  of  the  owner- 
ship by  the  Consolidated  Company  of  the  majority  of  the 
stock  of  the  Xew  York.  Chicago  and  St.  Louis  Railroad 
Company. 
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This  matter  being  before  the  Commission  on  petition  and 
protest  on  file,  and  having  been  duly  heard  and  submitted 
by  the  parties,  and  full  investigation  of  the  matters  and 
things  involved  having  been  had,  the  Commission  having 
on  the  date  hereof  made  and  filed  of  record  its  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  December  8th,  1914,  it  is  ordered  that  a 
Certificate  of  Public  Convenience  issue,  and  in  accordance 
with  the  said  report  approving  the  consolidation  and  merger 
as  set  forth  in  the  petition  and  papers  on  file. 


Discharge  of  Prisoners  sentenced  for  default  in  pay- 
ment OF  FINE   FOR   VIOLATION   OF   GaME    LaWS. 

Game  Laws — Discharge  of  Prisoners  sentenced  for  default  of 

payment   of  fine. 

County  CommlssloDera  bav«  no  authority  to  direct  tb«  discbarge 

of  prteoners  sentenced  for  default  In  payment  of  fine  for  violation ' 

of  tbe  game  laws. 

Attorney  General's  Department.  Opinion  to  Joseph  Kalb- 
fus,  Secretary  of  the  Game  Commission. 

Davis,  Deputy  Attorney  General,  June  30,  1915. 

Answering  your  inquiry  of  the  28th,  as  to  the  right  of 
County  Commissioners  to  direct  the  discharge  of  a  prisoner 
sentenced  in  default  of  fine  imposed  for  violation  of  game 
laws. 

While  the  particular  Act  to  which  you  refer  is  that  of  May 
1,  1909.  P.  L.  325,  as  amended  by  the  Act  of  May  9.  1913, 
P.  L.  193,  yet  the  facts  are  applicable  to  a  summary  con- 
viction by  an  alderman  or  justice  of  the  peace  under  any 
of  the  game  laws  of  this  State. 

Under  these  Acts  which  provide  for  a  fine,  and  in  default 
of  payment  of  this  fine  for  a  sentence  of  imprisonment  for 
a  day  for  each  dollar  of  fine  imposed,  and  in  which  an  alder- 
man or  justice  of  the  peace  has  original  jurisdiction,  a  com- 
mitment cannot  be  interfered  with  or  the  prisoner  dis- 
charged, except  upon  an  order  of  the  Court  of  Quarter  Ses- 
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sions  obtained  after  a  reversal  of  the  conviction,  or  by  an 
order  of  the  Court  of  Common  Pleas  under  the  Insolvent 
Debtors  Acts  for  the  discharge  of  the  prisoner  after  he  has 
served  an  imprisonment  of  at  least  three  months  where  the 
fine  exceeds  fifteen  dollars. 

See  Johnson's  Petition,  2  Dis,  Rep.  700. 
Commissioners  have,  in  times  past,  assumed  to  exercise 
the  authority  of  ordering  the  discharge  of  prisoners  com- 
mitted for  non-payment  of  fine  or  costs.  The  absolute  want 
of  any  such  authority  is  clearly  set  forth  in  the  case  of 
Crawford  County  vs.  Barr,  92  Pa.  359,  as  stated  by  Justice 
Trunkey  in  this  case: 

"County  Commissioners  have  no  power  to  dis- 
charge a  prisoner  or  to  remit  fines,  forfeitures  and 
costs.    If  Courts  have  sanctioned  their  acts  in  pay- 
ing costs  out  of  county  funds,  where  a  party  was 
committed  solely  in  default  of  payment  of  costs, 
that  does   not   authorize   their   interference   when 
there   has  been  a  conviction  and   sentence  for  a 
criminal  offense." 
See  also  Schwamble  vs.  The  Sheriff,  22  Pa.  18. 
The  action  by  the  sheriff  in  releasing  a  prisoner  sentenced 
for  default  of  payment  of  fine,  such  release  being  made  only 
on  the  order  of  the  County  Commissioners,  is  not  so  much 
the  fault  of  the  assumption  of  authority  by  the  Commis- 
sioners as  the  dereliction  of  the  sheriff  in  permitting  the 
release  of  the  prisoner  without  proper  warrant  of  law. 
As  stated  in  Kuhn  vs.  North,  10  S.  &  R.  399. 

"The  sheriff  acts  in  all  cases  at  his  peril,  and  is 
answerable  for  any  mistakes.     Infinite  inconveni- 
ence would  arise  if  it  were  not  so." 
The  action  of  the  sheriff  in  releasing  any  prisoner  with- 
out an   order  of  the   Court   and   before   the  prisoner   has 
served  a  day  for  each  dollar  of  fine  imposed  renders  the 
sheriff  and   securities   on   his   recognizance   liable   for   ttie 
amount  of  the  fine. 

See  Walberton  et  al.,  vs.  Commonwealth,  7  S.  &  R.  272. 
In  instances  which  have  heretofore  occurred  where  the 
sheriff  has  illegally  released  prisoners  committed  for  non- 
payment of  fine  imposed  under  the  various  game  laws  of 
this  State,  yon  should -direct  such  sheriffs  to  rearrest  the 
prisoners  so  released.  As  stated  in  Schwamble  vs.  The 
Sheriff,  above  cited: 
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"The  person  convicted  having  been  discharged 

from  prison  by  the  deputy  sheriff  by  the  direction 

of  the  County  Commissioners  without  payment  of 

fine  was  lawfully  retaken  by  the  sheriff." 

We,  therefore,  advise  you  to  notify  the  various  sheriffs 

that  in  event  of  illegal  discharge  of  prisoners  by  them,  they 

may  be  proceeded   against   by  your   Commission   for  the 

recovery  of  such  portion  of  any  fine  as  may  be  due  at  the 

time  of  the  illegal  discharge. 


A.  M.  Strayhor.v,  et  al..  vs.  Philadelphia  &  Reading 
Railway  Company. 

Railroads — Passenger  Train  Service. 

The  complaint  in  this  case  is  an  application  for  poeeenger  train 
^service  to  and  from  Newtown,  Schuylkill  county,  on  the  Middle 
Creek  Branch  of  the  Philadelphia  and  Reading  Raliway  Company. 
The  Respondent  refused  to  furnish  the  service  asked  for  because 
the  population  of  the  district  to  l)e  served  was  inconsiderable,  and 
a  heavy  lo^s  would  result  from  the  service,  and  alleged  tliat  the 
Middle  Creek  Branch  was  a  mine  lateral  railroad,  and  that  there 
was  no  obligation  upon  the  Respondent  to  {^yerate  it  as  a  paseenger 
railroad. 

The  CommlBBion  found  from  the  law  and  the  testimony  that  the 
said  branch  is  operated  as  a  part  of  the  Respondent's  railroad  sys- 
tem, is  not  what  is  tecbnicalb'  known  and  designated  as  a  mine 
lateral  railroad,  but  Is  a  public  railroad  highway  leased  to  the  Re- 
spondent company  and  to  be  operated  by  it  so  as  to  render  such 
public  service  as  may  reasonably  be  demanded  of  it  as  a  public 
carrier  of  passengers. 

It  was  also  found  that  Newtown  VUiage  and  the  surrounding 
territory  are  without  adequate  facilities;  that  there  is  a  public  need 
for  service  demanded,  and  that  the  Respondent  is  in  duty  bound  to 
meet  that  need. 

An  order  W3«  therefore  entered,  directing  the  Respondent  to  in- 
stall morning  and  afternoon  passenger  train  service  on  the  above 
mentioned  branch. 

Public  Service  Commisssion.*  No.  182,  Complaint  Docket. 

AiSEY.  Commissioner,  August  13,  1915. 

The  complaint  in  this  case  is  in  effect  an  application  for 
passenger  train  service  to  and  from  Newtown,  on  the  Mid- 
dle Creek  Branch  of  the  Philadelphia  &  Reading  Railway 
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Company.    The  answer  of  the  Railroad  Company  challenges 
the  right  of  the  Complainants  to  have  this  service  because : 

(a)  "the  population  of  Newtown  and  the  sur- 
rounding country  is  so  inconsiderable  that  heavy 
loss  would  result  to  the  Respondent  if  a  special    . 
crew  should  be  provided  to  operate  a  train  between 
Swatara  Junction  and  Newtown;" 

(b)  The  Middle  Creek  Branch  was  constructed 
under  authority  of  3  special  Act  of  the  Legislature 
as  a  "mine  lateral"  railroad,  and  that  therefore  there 
is  no  obligation  upon  the  Respondent  to  operate 
this  branch  as  a  passesnger  railroad. 

Neither  of  the  Respondent's  contentions,  in  the  light  of 
the  evidence  taken  before  the.  Commission,  can  be  sus- 
tained. 

In  1828  an  Act  of  the  General  Assembly  incorporated  the 
Mine  Hill  &  Schuylkill  Haven  Railroad  Company,  The 
Act  of  incorporation  granted  it  broad  powers  as  a  body 
politic  and  corporate  under  the  general  designation  of  a 
"railroad"  company,  and  declared  the  railroad  to  be  a  public 
highway.  The  only  limitations  imposed  were  those  which 
forbade  the  Company  to  "engage  in  any  banking,  mining, 
manufacturing  or  trading,  or  any  other  liberties  or  privi- 
leges or  franchises  except  such  as  are  necessary  or  inci- 
dent to  the  making  of  the  railroad,"  and  prohibiting  it  from 
holding  or  possessing  any  land  for  the  purpose  of  carrying 
on  the  coal  trade.    {Act  of  March  24.  1828.  P.  L.  205). 

Numerous  supplementary  acts,  authorizing  the  increase 
of  capital  stock,  the  extension  of  the  lines,  and  relating  to 
the  management  of  the  company  and  rates  to  be  charged  for 
service  were  from  time  to  time  passed  by  the  Legislature. 

In  1836  (Act  of  March  29,  P.  L.  229),  a  further  supple- 
ment was  approved  which  authorized  the  board  of  managers 
to  use  locomotives  and  tenders  "on  the  said  railroad  or  on 
the  lateral  railroads  thereof  constructed  by  said  company 
for  the  conveyance  of  passengers,  merchandise  or  other 
commodities,  or  to  permit  the  same  to  be  done  by  others," 
and  empowered  the  railroad  company  "to  charge  for  the 
use  of  the  motive  power  provided  by  them  not  exceeding 
two  cents  per  mile  for  each  passsenger." 

In  1847  (Act  of  March  9,  P.  L.  273),  a  further  modifica- 
tion and  enlargement  of  the  corporate  powers  of  the  Mine 
Hill  and  Schuylkill  Haven  Railroad  Company  was  had,  with 
a  provision  authorizing  a  charge  of  "two  cents  per  mile  for 
every  passenger  transported  on  said  road." 
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The  Middle  Creek  branch  or  extension  was  constructed 
under  the  supplementary  act  approved  April  7,  1849  (P.  L. 
459),  which  provided:  "Whereas,  the  increase  and  general 
interests  of  the  coal  trade  dependent  upon  the  Mine  Hill 
and  Schuylkill  Haven  Railroad  will  be  greatly  promoted 
by  further  extensions  of  said  road  and  its  laterals;  and 
whereas,  the  capital  to  which  the  company  is  restricted,  has 
been  expended  in  the  furtherance  of  the  objects  of  their 
charter  and  its  supplements;  therefore,  be  it  enacted,"  &c. 
"that  the  capital  stock  be  increased,"  and  that  "the  exten- 
sions of  the  said  rpad  and  its  branches,  and  the  other  objects 
to  which  this  act  is  intended  to  refer,  are  to  extend  their 
railroads  from  their  present  termination  as  follows:  up  the 
West  Branch  of  Schuylkill,  any  distance  not  exceeding  five 
miles;  up  the  Muddy  Branch,  not  exceeding  two  miles;  up 
the  Swatara  Creek,  from  near  where  the  Swatara  extension 
crosses  the  same,  any  distance  not  exceeding  three  and  a 
half  miles;  from  the  town  of  Tremont  up  ftliddle  Creek, 
not  exceeding  two  miles;  or  from  the  Swatara  Branch  west- 
wardly  to  Rig  Creek  and  Middle  Creek,  any  distance  not 
exceeding  four  miles;  to  straighten,  renew  and  improve 
their  present  roads  and  laterals;  to  purchase  locomotive 
engines.  &c." 

A  further  section  of  the  .-Vet  of  1849  prescribes  that  "the 
said  company  shall  have  all  the  rights,  remedies  and  privi- 
leges they  now  possess  under  the  charter  and  its  supple- 
ments, and  shall  be  subject  to  the  restrictions  and  obliga- 
tions contained  therein:  Provided,  nothing  in  this  Act  shall 
impair  the  right  the  company  now  enjoys  to  extend  their 
road  or  its  branches,  as  authorized  by  the  charter  of  the 
company  and  its  supplements,  out  of  other  funds  than  those 
intended  to  be  provided  by  this  Act,"  and  authorized  the 
company  "to  charge  the  same  rates  of  toll  on  the  exten- 
sions of  the  said  road  or  its  laterals  as  they  are  now  author- 
ized to  charge." 

Under  the  provisions  of  the  Act  just  quoted,  the  Middle 
Creek  Branch  of  the  Mine  Hill  &  Schuylkill  Haven  Rail- 
road was  constructed  from  a  point  on  the  Swatara  Branch 
,36  of  a  mile  from  Swatara  Junction  to  a  point  on  or  near 
Middle  Creek.  The  Swatara  Branch  was  constructed  about 
the  year  1845  and  the  Middle  Creek  Branch  shortly  after 
the  approval  of  the  Act  of  1849, 

The  Mine  Hill  &  Schuylkill  Haven  Railroad  was  opened 
for  passenger  service  and  is  now  operated  as  a  part  of  the 
Respondent's  railroad  system,  upon  which,  with  the  excep- 
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tion  of  the  portion  known  as  the  Middle  Creek  Branch,  the 
Respondent  is  conducting  regularly  scheduled  passenger 
train  service  between  Schuylkill  Haven,  Pottsville  and  Tre- 
mont. 

Newtown,  to  which  it  is  desired  to  extend  passenger 
train  service,  is  located  on  the  Middle  Creek  Branch  about 
1.43  miles  from  Swatara  Junction,  So  far  as  disclosed  by 
the  evidence,  no  scheduled  passenger  train  service  was  ever 
installed  upon  this  branch;  the  principal  purpose  for  which 
it  was  built  and  later  operated  was  to  carry  coal  from  col- 
lieries; the  necessity  for  which  particular  service  ended  in 
1898,  when  mining  operations  ceased,  but  thereafter  train 
service  was  continued  for  the  purpose  of  carrying  culm 
from  washeries,  until  October,  1913,  when  the  supply  of 
culm  became  exhausted,  since  which  time  the  Middle  Creek 
Branch  has  been  used  for  occasional  excursion  trains  carry- 
ing passengers  and  occasional  freight  shipments.  New- 
town, however,  is  designated  as  a  shipping  point  on  the 
freight  tariffs  of  the  Philadelphia  &  Reading  Railway  Com- 
pany filed  with  The  Public  Service  Commission. 

In  summarizing  these  several  Acts  of  Assembly  con- 
stituting the  charter  of  the  Mine  Hill  &  Schuylkill  Haven 
Railroad  Company,  it  may  be  fairly  asserted  that  the  Mid- 
dle Creek  Branch  never  was  what  is  now  technically  known 
as  and  designated  a  mine  lateral  railroad.  It  was  con- 
structed as  a  public  railroad  highway  by  a  transportation 
company,  and  not  by  the  owners  of  coal  or  mining"  lands 
to  get  their  products  to  the  railroad.  The  Mine  Hill  & 
Schuylkill  Haven  Railroad  Company,  by  direct  language 
of  its  constituting  acts,  was  authorized  to  carry  passengers, 
and  this  authority  extended  over  all  its  lateral  roads  or 
branches,  including  the  Middle  Creek  Branch.  Thus  the 
clear  statutory  language  disposes  of  one  feature  of  the 
present  controversy.  With  that  authority  come  reciprocally 
the  duty  to  provide  such  service. 

It  appears  that  a  lease  for  999  years  was  executed  Janu- 
ary 4.  1897,  under  which  the  Philadelphia  &  Reading  Rail- 
way Company  acquired  the  right  to  operate  the  Mine  Hill 
&  Schuylkill  Haven  Railroad.  The  Respondent's  brief  al- 
leges that  the  Respondent  Company  is  performing  all  the 
functions  and  has  assumed  all  the  responsibilities  incident 
to  this  constituent  railroad. 

It  is  a  general  rule  that  a  railroad  company  cannot  with- 
out the  legislative  authority  of  law,  lease  its  railroad  to  an- 
other.   To  constitute  a  valid  lease,  the  lessee  must  have  the 
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authority  to  take  as  well  as  the  lessor  to  lease.  The  Act  of 
April  23,  1861  (P.  L.  410)  provides  that  authority.  A  rail- 
road company  may  now  enter  into  a  lease  with  another 
connecting  railroad  company,  but  it  is  well  recognized  that 
a  valid  lease  cannot  be  made  under  the  law  except  to  a 
company  possessing  in  itself,  under  its  charter,  genera! 
authority  to  perform  the  public  duties  devolving  upon  the 
lessor  railroad.  Every  such  lease  is  presumed  to  include 
whatever  rights  and  property  of  the  lessor  are  necessary 
for  the  operation  of  the  road  and  the  proper  exercise  of  the 
rights  granted,  the  lessee  succeeding  to  the  charter  obliga- 
tions of  the  lessor  and  the  necessity  of  performing  its  pub- 
lic duties:  33  Cyc.  406;  Commonwealth  vs.  Pennsylvania 
Railroad  Company,  117  Pa.,  637;  Mullin  vs.  Philadelphia 
Traction  Company,  4  Pennsylvania  County  Court,  164. 

The  lessee  must,  generally  speaking,  operate  the  leased 
road  or  cease  to  operate  any  part  thereof.  It  may  be  en- 
joined from  abandoning  any  of  its  public  duties,  and  it  may 
be  compelled  to  operate  the  road  for  the  term  of  the  lease 
although  it  cannot  be  operated  except  at  a  loss :  33  Cyc.  406. 

Elliott  on  Railroads,  second  edition,  Volume  1.  section 
458,  states  the  law  as  follows: 

"It  is  the  imperative  duty  of  the  lessor  company 
to  operate  the  road  and  it  has  no  discretionary 
power  in  the  matter  and  if  that  duty  was  trans- 
ferred to  the  lessee  by  the  lease,  it  would  seem 
clear  that  the  lessee  could  be  compelled  by  man- 
damus to  perform  the  duty.  As  a  general  rule  it 
is  safe  to  say  that  the  lessee  is  bound  to  perform 
alt  of  the  public  duties  imposed  by  law  upon  the 
lessor  company.  The  lessee  company  takes  the 
burdens  with  the  benefits." 

"It  may  be  safely  asserted  as  a  general  rule  that 
when  a  road  is  transferred  by  lease  under  legisla- 
tive authority,  the  lessee  company  is  liable  as  if  it 
were  operating  the  road  as  owner:"  Philadelphia 
&c.  R.  R.  Co.  vs.  Anderson,  94  Pa.,  351. 

Therefore,  whether  it  be  in  the  exercise  of  its  own  cor- 
porate functions  as  a  public  carrier  or  by  virtue  of  its  obli- 
gations under  the  lease  to  fulfill  the  corporate  duties  of  the 
lessor  company,  it  follows:  That  Respondent  is  bound  to 
render,  over  its  own  or  its  leased  lines,  such  public  service 
as  may  reasonably  be  demanded  of  it,  as  a  public  carrier  of 
passengers. 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS  475 

A.  M.  Strayhorn  vs.  Philadelphia  &  Reading  Railway  Companj-. 

This  leads  us  to  the  other  question:  Have  the  Com- 
plaintants  established  such  a  case  as  entitles  them  to  the  re- 
lief for  which  they  ask  at  the  hands  of  the  lessee  railroad? 

Newtown  village,  located  on  the  Middle  Creek  Branch, 
has  a  population  of  about  six  or  seven  hundred  people,  and 
with  the  surrounding  territory  dependent  upon  it,  in  Reilly 
Township,  No,  2,  about  1,000  inhabitants.  The  village  of 
Swatara,  about  a  mile  from  Newtown,  would  be  accommo- 
dated by  passenger  train  service  to  Newtown.  The  people 
in  these  villages  and  contiguous  territory  are  without  ade- 
quate railroad  facilities.  The  evidence  discloses  a  public 
need  for  the  service  demanded,  and  it  likewise  appears  that 
under  the  charter  created  by  the  incorporating  acts  the 
Respondent  is  in  duty  bound  to  meet  that  need. 

If  further  authority  in  support  of  this  position  be  desired, 
it  may  he  foimd  in  the  opinion  of  Justice  Magruder,  People 
vs.  St,  Louis,  -Alton  &  Terre  Haute  Railroad  Company,  35 
L.  N.  P.,  656,  where  under  somewhat  similar  conditions 
it  was  held  that  in  case  of  a  lease  by  one  railroad  company 
to  another,  the  lessee  assumes  the  rights,  franchises  and 
obligations  contained  in  the  charter  of  the  lessor,  and  tbat 
the  obligation  to  equip,  operate  and  continue  in  operation 
the  leased  road  involves  the  obligations  to  furnish  and  use 
cars  and  locomotives  for  the  transportation  of  persons  and 
property,  that  is  to  say,  for  the  carriage  of  both  passengers 
and  freight. 

It  was  there  urged,  as  in  this  case,  that  a  railroad  is  not 
bound  to  provide  a  separate  passenger  train  when  its  busi- 
ness is  not  sufficient  to  warrant  it  in  so  doing.  The  Court 
there  found  an  adequate  answer  in  language  which  we 
adopt:  "The  duty  required  of  a  railroad  company  in  the 
matter  of  transporting  passengers  is  the  duty  to  meet  and 
supply  the  public  wants."  and  that  duty  may  not  be  avoided 
by  showing  that  the  business  on  a  branch  line,  which  hap- 
pens to  run  through  a  section,  where  the  freight  is  not  so 
much  and  the  passengers  not  so  many  as  is  the  case  in 
some  other  part  of  the  line." 

This  case  was  cited  approvingly  by  Chief  Justice  White 
in  Missouri  Pacific  Railroad  Company  vs.  Kansas.  216,  U. 
S.,  277,  who  held  that  the  "duty  to  furnish  necessary  facili- 
ties is  coterminous  with  the  powers  of  the  corporation,  the 
obligation  to  discharge  those  duties  must  b.e  considered  in 
connection  with  the  nature  and  productiveness  of  the  cor- 
porate business  as  a  whole,  the  character  of  the  service  re- 
quired and  the  public  need  for  its  performance."  There  was 
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no  merit,  said  he,  to  the  contention  that  the  fact  of  pecu- 
niary loss  was  of  itself  alone  adequate  to  show  the  unreason- 
ableness of  the  order.  This  follows  from  the  principle 
which  we  have  previously  expounded,  to  the  effect  that  the 
criterion  to  apply  in  a  case  like  this  is  the  nature  and  char- 
acter of  the  duty  ordered,  and  not  the  mere  burden  which 
may  result  from  its  performance.  See  also  Atlantic  Coast 
Line  Railroad,  vs.  N.  C.  Corporation  Commission,  206,  U. 
S.  1,  on  the  constitutional  question  involved. 

So  in  State,  vs.  Atlantic  Coast  Line  Railroad  Company, 
13  L.  N.  S.,  32L  it  was  held  that:  "When  a  state  confers 
upon  a  railroad  corporation  the  rights  of  a  common  carrier, 
the  law  imposes  upon  such  corporation  the  duty  of  provid- 
ing all  facilities,  and  of  operating  them  so  as  to  adequately 
meet  all  reasonable  requirements  of  the  service  it  engages 
to  render.  This  duty  is  implied  by  law  in  conferring  the 
franchise  and  privileges  of  a  common  carrier,  or  in  per- 
mitting their  use,  whether  the  provisions  of  the  grants  be 
mandatory,  or  merely  permissive;  and  the  acceptance  or 
exercise  of  the  rights  carries  with  it  the  duty  of  properly 
rendering  the  public  service  undertaken  by  virtue  of  the 
rights  conferred  or  permitted  to  be  exercised," 

Even  though  a  railroad  suffers  some  incidental  loss  in 
furnishing  adequate  facilities,  a  public  service  company 
may  always  be  required  to  perform  its  charter  duties  to  the 
public.  Puget  Sound  Traction  Company  vs,  Reynolds,  223, 
Federal  Reporter,  37L 

An  order  will,  therefore,  be  entered  directing  the  Phila- 
delphia &  Reading  Railway  Company,  lessee  of  the  Mine 
Hill  &  Schuylkill  Haven  Railroad  Company,  to  install, 
within  thirty  days^of  the  service  of  the  same,  morning  and 
afternoon  passenger  train  service  between  Newtown,  on 
the  Middle  Creek  Branch,  and  Swatara  Junction,  on  the 
Tremont  Extension  of  the  Mine  Hill  &  Schuylkill  Haven 
Railroad  Company,  with  train  connections  at  Swatara 
Junction  with  the  passenger  trains  of  the  Respondent  Com- 
pany passing  over  the  Tremont  Extension,  The  particular 
schedule  and  connection  will  not  be  determined  nor  or- 
dered, but  for  the  present  left  to  Respondent  Company  to 
arrange,  in  accordance  with  this  opinion. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties   and   ftill   investigation   of  the  matters  and  things 
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involved  having  been  had,  and  the  Commission  having,  on 
.the  date  hereof,  made  and  filed  of  record  a  report  contaming 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  August  13,  1915,  it  is  ordered:  That  the 
Philadelphia  &  Reading  Railway  Company  install,  within 
thirty  (30)  days  of  the  service  of  this  order,  morning  and 
afternoon  passenger  train  service  between  Newtown,  on 
the  Middle  Creek  Branch,  and  Swatara  Junction,  on  the 
Tremont  Extension  of  the  Mine  Hill  and  Schuylkill  Haven 
Railroad,  with  reasonable  train  connections  at  Swatara 
Junction  with  the  passenger  trains  of  said  Respondent  Com- 
pany passing  over  said  Tremont  Extension. 


The  Blairsville  Telephone  Company  vs.  Johxstown 
Telephone  Company  asd  Windber  Telephone  Com- 
pany. 

Telephone  Companies — Connections — Discrimination. 
The  Blairsville  Telephone  CompaD)'  comptalned  to  the  Commis- 
sion that  It  was  unable  to  secure  the  appFoval  of  the  Johnstown 
Telt^hone  Company  and  the  Windier  Telephone  Company  to  con- 
nections between  the  lines  ol  the  Complainant  and  the  Respondents 
by  means  ot  which  the  subscribers  of  the  Complainant  could  com- 
municate over  the  lines  of  the  Johnstown  Telephone  Company  with 
subscribers  of  the  Windber  Telephone  Company.  The  complaint 
.filed  asked  that  the  Commission  direct  the  Respondents  to  make  the 
connections  between  the  lines  of  the  various  companies  under  the 
provisions  of  The  Public  Service  Company  Law. 

It  appeared  from  the  testimony  that  The  Blairsville  Telephone 
Company's  llnea  are  connecter!  with  the  lines  of  the  Johnstown 
Telephone  Company,  and  that  this  company's  lines  in  turn  connect 
with  those  of  the  Windber  Telephone  Company,  and  also  that  the 
Johnstown  Telephone  Company  was  willing  to  make  the  connections 
asked  tor.  hut  that  the  Windber  Telephone  Company  had  refused  to 
do  BO  for  the  reason  that  it«  subscribers  were  already  connecteil 
with  the  Blalrsvitle  district  by  means  of  the  connections  between 
the  Windber  Tel^hone  Compmy  and  The  Bell  Telephone  Company. 
It  also  developed  that  the  Somerset  Telephone  CiMnpany,  through  its 
connection  with  the  Johnstown  Telephone  Company,  was  able  to  com- 
municate with  the  subscribers  of  the  Windber  Telephone  Company, 
but  there  was  no  evidence  that  the  circumstances  and  conditions 
governing  the  service  In  the  Somerset  Tel^hone  Company's  locality 
were  the  same  as  those  In  the  Blairsville  Telephone  Company's 
locality. 
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Tbe  prayer  ot  the  petition  was  ralused  by  'the  Commiaelon  for  tlie 
reason  that  the  Windber  Telephone  Company  ajready  had  conaec-  _ 
tlon  with  the  Blalrsville  locality,  and  that  there  was  no  evidence  to 
show  that  the  service  rendered  by  this  ooimection  was  not  adequate. 
It  wiiK  ulso  held  that  there  was  no  evidence  of  d  lite  rim  limtioD  In  the 
practice  of  allowing  the  conaectlona  between  the  Somerset  Tele- 
phone Company,  the  Johnstown  Telephone  Company  and  tbe  Wind- 
be  r  Telephone  Company. 

Public  Service  .Commission,   No.  373,  Complaint  Docket. 

MowcHAN',  Commissioner,  July  22,  1915, 

The  Itlairsville  Telephone  Company,  on  March  17,  1915, 
filed  its  complaint  against  the  Johnstown  Telephone  Com- 
pany and  the  Windber  Telephone  Company,  setting  forth 
that  the  Complainant  is  a  public  service  corporation,  operat- 
ing a  telephone  line  in  the  Counties  of  Indiana  and  West- 
moreland, and  having  its  principal  office  at  Blairsville, 
Pennsylvania;  that 

The  Windber  Telephone  Company,  one  of  the  Respond- 
ents, is  also  a  public  service  corporation,  engaged  in  the 
business  of  operating  a  telephone  line  in  the  County  of 
Somerset,  with  its  principal  office  at  Windber,  in  that 
County ;  and  that  the  Johnstown  Telephone  Company,  the 
other  Respondent,  is  also  a  public  service  corporation,  op- 
erating a  telephone  line  in  the  County  of  Cambria,  with  its 
principal  office  at  Johnstown,  Pennsylvania. 

It  is  aliesed  that  the  Complainant,  The  Blairsville  Tele- 
phone Company,  is  connected  with  the  Johnstown  Tele- 
phone Company,  that  the  latter  company  has  connection 
with  the  Wimlber  Telephone  Company,  and  that  without 
any  change  of  lines  it  is  possible  to  make  complete  con- 
nections Isetween  the  subscribers  of  The  Blairsville  Tele- 
phone Company  and  the  Windber  Telephone  Company 
through  the  Johnstown  Telephone  Company.  The  Com- 
plainant states  that  the  respondent  companies  have  refused 
'to  permit  such  connections  when  requested  so  to  do,  and 
that  the  complainant  company  has  no  other  means  of  com- 
munication by  which  it  can  serve  a  large  number  of  its 
subscribers  than  the  lines  of  the  respondent  companies. 

The  Complainant  further  alleges  that  the  lines  of  neither 
the  company  complainant  nor  the  respondents'  lines  form 
a  continuous  connection  between  the  different  localities 
specified,  and  claims  such  right  of  connection  under  Para- 
graph 6  of  Section  1  of  Article  2  of  The  Public  Service 
Companj-  Law. 
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Tlie  Johnstown  Telephone  Company  in  its  answer  prays 
tliat  the  petition  b.e  granted,  and  states  that  it  is  wilhng  to 
grant  the  connection  asked  for  but  that  it  has  made  an 
agreement  with  the  W'indber  Telephone  Company  by  which 
it  is  precluded  from  exchanging  traffic  with  the  Complain- 
ant or  to  any  other  points  East,  West  and  North  on  the  lines 
of  the  Johnstown  Telephone  Company. 

In  an  informal  answer  the  Windber  Telephone  Company 
denies  that  it  has  refused  the  connection  asked  for  and  sets 
forth  that  it  has  connection  with  the  Blairsville  district 
through  the  Bell  Telephone  Company's  lines,  but  that  the 
traffic  produced  is  of  such  small  volume  as  to  be  almost 
negligible. 

At  the  hearing  held  in  this  matter  the  General  Manager 
of  the  complainant  company  was  the  only  witness  and  from 
the  testimony  produced  it  appears  that  The  Blairsville  Tele- 
phone Company  operates  lines  supplying  600  to  700  sub- 
scribers, 90  per  cent,  of  whom  are  not  subscribers  to  The 
Bell  Telephone  Company,  in  Indiana  and  V.'estmoreland 
Counties,  with  its  principal  office  at  Blairsvil'e,  Indiana 
County,  and  that  it  has  interchange  of  service  with  the 
Jclmstown  Telephone  Company,  operating  in  Indiana  and 
Somerset  Counties,  and  this  company,  in  turn,  has  direct 
connection  and  interchange  of  service  with  the  Windber 
Telephone  Company. 

The  Somerset  Telephone  Company  operates  in  Somer- 
set and  Cambria  Counties  and  connects  with  the  Johnstown 
Telephone  Company  and  through  it  with  the  Windber 
Telephone  Company. 

The  Windber  Telephone  Company  connects  with  the  Bell 
Telephone  Company,  with  which  company  it  operates  a 
joint  exchange  at  W'indber,  and  by  this  connection  reaches 
Blairsville  and  its  vicinity  where  the  Bell  Company  has 
about  175  subscribers. 

The  testimony  discloses  that  the  connection  asked  for 
could  be  made  without  any  change  of  lines  or  any  addi- 
tional expense  of  any  description,  as  The  Blairsville  Tele- 
phone Company  now  connects  with  the  Johnstown  Tele- 
phone Company  and  that  company  connects  with  the  Wind- 
ber Telephone  Company,  but  this  connection  the  Windber 
Telephone  Company  refuses  to  permit  for  the  reason  that  it 
is  already  furnishing  service  to  Blairsville  through  its  con- 
nection with  The  Bell  Telephone  Company. 

The  Complainant  presented  a  petition  signed  by  a  large 
number  of  the  subscribers  of  The   Blairsville  Telephone 
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Company,  requesting  that  this  Commission  order  connec- 
tion for  interchange  of  service  between  The  Blairsville  Tele- 
phone Company  and  the  Windber  Telephone  Company 
through  the  lines  of  the  Johnstown  Telephone  Company, 
and  that  such  an  exchange  of  service  would  greatly  aid  the 
subscribers  at  Blairsville  in  their  homes  and  their  business. 
Article  2,  Section  1,  Paragraph  5,  of  the  Act  of  July  26, 
1913,  provides:  That  it  shall  be  the  duty  of  every  public 
service  company 

"If  a  telephone  corporation,  or  person  engaged 
in  the  telephone  business,  whose  lines,  together 
with  the  lines  of  another  telephone  corporation, 
or  person  engaged  in  the  telephone  business  form  a 
continuous  line  of  communication  between  dif- 
ferent localities,  which  are  not  reached  by  lines, 
facilities,  or  connections  of  either  alone,  and  could 
be  made  to  do  so  by  the  construction  and  mainte- 
nance of  suitable  connections  between  the  several 
lines  at  common  points,  for  the  transmission  of 
conversations  between  different  localities,  to  jointly 
arrange  for  the  interchange  and  transfer  of  conver- 
sations at  such  common  points  when  it  can  reason- 
ably be  done,  and  efficient  service  can  be  obtained 
without  injustice  to  either  company  and  without 
substantial  impairment  or  detriment  to  the  service 
to  be  rendered  by  either  company,  and  when  neces- 
sity exists  therefor,  in  order  to  supply  through 
traffic  communication  between  different  localities 
not  otherwise  provided  for  by  the  companies  in 
question,  or  either  of  them;  and  shall  operate  and 
conduct  a  joint  through  traffic  over  the  several 
lines  so  connected,  and  shall  make  the  proper  rules 
and  regulations  governing  the  same,  and  shall  es- 
tablish just  and  reasonable  rates  and  charges  for 
the  joint  through  service  thereby  rendered,  and 
shall  make  among  themselves  an  equitable  appor- 
tionment of  the  costs  and  revenues  appertaining  to 
the  joint  facilities  and  service." 

And  under  Article  5,  Section  9  of  the  said  Act,  prescribing 
the  powers  and  duties  of  this  Commission,  it  is  provided: 

"Whenever  the  Commission  shall  find  that  there 
are  any  two  or  more  telephone  companies  whose 
lines  form  a  continuous  line  of  communcation,  or 
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could  be  made  to  do  so  by  the  construction  and 
maintenance  of  sni table  connections  between  the 
several  lines  at  common  points,  for  the  transmis- 
sion of  conversations  between  different  locaUties 
which  are  not  reached  by  the  lines  of  either  com- 
pany alone,  and  that  such  connections  and  facilities 
for  the  through  transmission  of  conversations, 
jointly,  over  the  several  lines,  can  reasonably  be 
made,  and  an  efficient  service  can  be  obtained  with- 
out injustice  to  eith^L.  company  and  with- 
out substantial  impairment  or  detriment  to  the 
service  to  be  rendered  by  either  company,  and  that 
a  pubhc  necessity  exists  therefor ;  or  shall  find  that 
any  two  or  more  telephone  companies  have  failed 
to  establish  just  and  reasonable  joint  rates  or 
charges  for  through  service,  by  or  over  their  several 
lines  so  connected,  and  that  such  joint  rates  or 
charges  ought  to  be  established,  in  order  to  sup- 
ply a  through  traffic  and  communication  between 
different  localities  not  otherwise  provided  for,  or 
proffered  by  the  companies  in  question,  or  either 
of  them, — the  Commission  may  by  its  order  re- 
quire that  such  connection  be  made  and  facilities 
supplied,  and  that  through  conversations  be  trans- 
mitted thereby  ;*•***•**." 

The  language  of  the  several  sections  above  quoted  is  very 
plain,  and  to  the  effect :  That  the  Commission  may  order 
and  require  connections  and  facilities  supplied  and  through 
conversations  transmitted  thereby,  where  a  telephone  cor- 
poration, or  person  engaged  in  the  telephone  business, 
whose  lines,  with  the  lines  of  another  telephone  corpo- 
ration, or  person  engaged  in  the  telephone  business,  (1) 
form  a  continuous  line  of  communication  between  dif- 
ferent localities;  (2)  or  could  be  made  continuous  by  the 
construction  and  maintenance  of  suitable  connections  be- 
tween the  several  lines  at  common  points,  for  the  trans- 
mission of  conversations  between  different  localities.  But 
these  two  propositions  are  subject  to  the  qualifications:  (a) 
That  said  order  for  connections  between  different  localities 
shall  be  made  only  where  efficient  service  can  be  obtained 
without  injustice  to  either  company,  and  without  substan- 
tial impairment  or  detriment  to  the  service  to  be  rendered 
by  either  company,  and  when  the  necessity  exists  therefor; 
and  (b),  Where  the  different  localities  cannot  be  commu- 
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nicated  with  or  reached  by  the  lines  of  either  company 
alone,  and  where  such  service  is  not  already  established  or 
provided  for. 

It  is  therefore  very  clear  that  to  enable  the  Commission 
to  act  it  must  be  established:  (1)  That  neither  one  of  the 
companies  has  lines  or  facilities  for  connections  which  com- 
municate with  or  reach  both  of  the  localities;  and  (2)  That 
the  two  companies  have  lines  which  either  form,  or  can 
be  connected  so  as  to  form  a  continuous  line  between  two 
localities;  and  that  if  there  is  already  communication  by 
direct  single  line,  or  joint  continuous  line  of  some  company 
or  companies,  there  should  appear  from  the  evidence  that 
public  necessity  existed  for  the  linking  of  'the  two  new 
companies  whose  lines  are  continuous  when  joined  together, 
and  neither  of  which  reaches  both  localities  by  its  own  line 
or  its  facilities  or  connections. 

The  definition  of  the  term  "localities"  under  this  section 
of  the  Act  must  be  determined  by  the  particular  circum- 
stances of  each  case.  In  this  case  in  the  opinion  of  the 
Commission,  the  term  "locality"  with  respect  to  the  Blairs- 
ville  Telephone  Company  means  the  immediate  territory 
served  by  the  Blairsville  Telephone  Company  in  Indiana 
County  and  in  Westmoreland  County;  and  that  the  other 
"locality"  in  this  case  is  that  of  the  Windber  Telephone 
Company,  which  includes  the  territory  served  by  that  Com- 
pany in  the  vicinity  of  Windber  in  Somerset  County.  From 
the  testimony  these  two  principal  exchantjes  of  the  Blairs- 
ville Telephone  Company  and  the  Windber  Telephone  Com- 
pany are  at  a  distance  of  33  miles  from  each  other. 

We  have,  therefore,  the  proposition  of  the  Windber 
Telephone  Company  having  through  its  facilities  and  con- 
nections with  the  Bell  Telephone  Company  a  connection 
and  interchange  of  service  with  both  localities.  There  is  no 
evidence  to  indicate  that  the  Windber  Telephone  Company 
through  its  connections  with  The  Bell  Telephone  Company 
is  not  providing  adequate  service  to  the  locality  of  the 
Blairsville  Telephone  Company.  Nor  is  there  any  evidence 
that  a  public  necessity  exists  for  the  establishment  of  a  new 
line  between  these  two  localities.  It  is  true  that  a  petition 
has  been  presented  by  a  number  of  the  subscribers  of  The 
Blairsville  Telephone  Copmnay,  asking  for  the  connection 
through  the  Johnstown  Telephone  Company  with  the 
Windber  Telephone  Company,  but  such  petition  does  not 
show  or  assert  any  public  necessity  for  that  service.  It 
may  be  convenient  for  the  subscribers  of  The  Blairsville 
Telephone  Company  to  have  the  additional  facility,  but  this 
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Commission  has  only  the  power  granted  under  the  Act  of 
Assembly  by  which  it  was  created,  and  the  power  to  com- 
pel connections  between  telephone  companies  is  limited  by 
the  two  sections  of  the  Act  to  which  we  have  referred.  Of 
course,  if  there  was  affirmative  evidence  that  the  Windber 
Telephone  Company  with  its  facilities  and  connections  with 
The  Bell  Telephone  Company  was  not  furnishing  efficient 
or  adequate  service  between  Windber  and  Blairsville,  a  dif- 
ferent question  would  arise. 

There  is  an  intimation  in  this  case  that  the  Somerset 
Telephone  Company  which  is  connected  with  the  Johns- 
town Telephone  Company,  is  furnishing  service  through  th« 
Johnstown  Telephone  Company  with  the  Windber  Tele- 
phone Company,  and  we  assume  that  this  intimation  was 
made  for  the  purpose  of  showing  that  the  Windber  Tele- 
phone Company  is  giving  undue  preference  to  the  Somer- 
set Telehone  Company.  But  it  does  not  appear  from  the  evi- 
dence that  the  Somerset  Telephone  Company  is  in  like  posi- 
tion with  the  Blairsville  Telephone  Company,  either  as  to 
location  or  as  to  the  requirements  of  the  subscribers.  In- 
deed, the  Somerset  Telephone  Company  is  in  an  entirely 
different  locality  from  The  Blairsville  Telephone  Company, 
and  it  may  be,  for  all  that  appears  in  the  evidence,  that  its 
connection  with  the  Johnstown  Telephone  Company  is  per- 
fectly just,  proper  and  reasonable,  without  the  effect  of 
giving  any  undue  preference  as  against  The  Blairsville  Tele- 
phone Company,  or  any  other  company  similarly  situated. 

We  have  come  to  the  conclusion  that  since  the  two  lo- 
calities are  reached  by  the  lines,  facilities  and  connections 
of  the  Respondent,  the  Windber  Telephone  Company,  since 
adequate  service  is  already  provided,  between  the  localities 
in  question  and  as  there  is  no  evidence  of  any  undue  prefer- 
ence granted  to  any  company,  the  complaint  should  be  dis- 
missed. 

ORDER. 

This  case  being  at  issue  on  complaint  and  answer  filed, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  report  is  hereby 
referred  to,  and  made  a  part  hereof; 

Now,  to-wit,  July  22nd.  1915,  it  is  ordered:  That  the 
prayer  of  the  complainant  be,  and  the  same  hereby  is  re- 
fused, and  the  complaint  is  dismissed. 
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Railroads — Passenger  Service 

The  Complainant  In  thin  case  alleges  inadequate  passeager  train 
service  at  Oazzam,  Clearfield  County,  and  peitltlons  (or  restoration 
ot  tlie  service  whicli  waa  discontinued  by  tbe  Respondent  Railroad 
Company  on  April  14,  1914. 

Held:  That  wtlle  ordinarily  tbe  duty  of  lurnlshlng  transporta- 
tion by  a  common  carrier  should  be  enforced,  even  thou^  the  service 
does  not  furnish  adeauate  compensation,  the  comparatively  abort 
distance  between  Gazzam  and  Kerrmoor,  where  adequate  service 
may  be  secured,  and  tbe  Insignificant  use  made  of  tbe  passenger 
trains  when  running,  do.oot  warrant  the  application  of  this  principle, 
and  the  Complaint  Is,  therefore,  dlsmlased,  with  leave  'to  the  Com- 
plainant to  renew  the  application,  should  the  conditions  in  the  case 
change. 

Public  Service  Commission.   No.  371,  Complaint  Docket. 

Pennypacker,  Commissioner,  July  8,  1915. 

The  petition  in  this  case  asks  for  passenger  train  service 
from  Kerrmoor  to  Gazzam,  both  in  Clearfield  County,  and 
is  filed  by  residents  of  the  last  named  town.  Kerrmoor  is 
on  the  main  line  of  the  railroad  of  the  Respondent.  Gazzam 
is  a  village  at  the  end  of  a  branch  line  or  spur  at  a  distance 
of  2.88  miles  from  Kerrmoor.  Formerly  it  was  a  mining 
town  and  the  Clearfield  Bituminous  Coal  Corporation  con- 
ducted operations  there  or  in  the  vicinity,  but  the  mines 
have  been  worked  out  and  the  operations  have  been  closed. 
As  a  result,  most  of  the  people  have  moved  away,  and  in 
some  instances  even  the  houses  have  been  removed  to  other 
localities.  There  are  now  eighty-four  people  living  in  the 
town.  Formerly  there  were  two  passenger  trains,  \os.  170 
and  171  M'hich  ran  daily  into  Gazzam,  but  they  were  taken 
off  April  14th.  1914.  and  at  the  present  time  there  is  no 
passenger  service.  A  freight  train  runs  into  Gazzam  two 
or  three  times  a  week  as  freiglit  accumulates.  Between 
January  18th  and  March  18th,  I9I5,  four  cars  of  freight 
weighing  seventy-three  tons  and  producing  a  gross  revenue 
of  $146.71,  and  five  hundred  and  ninety-five  pieces  in  less 
than  car  load  lots,  weighing  eighteen  tons,  and  producing 
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$68.92  gross  revenue  went  into  Gazzam,  and  none  was  sent 
from  there.  The  evidence  was  to  the  effect  that  these  trans- 
actions were  not  at  all  compensatory  to  the  Respondent. 
It  would  be  feasible  to  attach  a  passenger  car  to  this  freight 
train  and  thus  furnish  some  passenger  service,  but  James 
E.  Bratton,  one  of  the  Complainants,  testified  that  "it  would 
not  convenience  us  at  all." 

While  ordinarily  the  duty  of  furnishing  transportation  by 
a  common  carrier  will  be  enforced,  even  though  the  service 
does  not  furnish  adequate  compensation,  the  facts  before  us 
present  an  extreme  case.  Between  January  12th  and  April 
22Bd,  1914,  eighty-six  days,  there  were  upon  train  No.  170 
only  sixty-one  passengers,  and  upon  train  No.  171  only 
ninety-four  passengers,  or  an  average  of  less  than  one  pas- 
senger a  day  on  each  train.  For  ten  days  from  March  lOth 
to  March  19th,  1914,  inclusive,  upon  train  No.  170,  there 
was  not  a  single  passenger. 

It  is  the  opinion  of  the  Commission,  that  taking  into 
consideration  the  comparatively  short  distance  between 
Gazzam  and  Kerrmoor,  where  train  service  may  be  secured, 
less  than  three  miles,  and  the  insignificant  use  made  of 
the  passenger  trains  when  they  were  running,  it  ought  not 
to  intervene  in  the  situation  as  it  exists  at  the  present  time, 
and  that  the  complaint  ought  to  be  dismissed,  with  leave 
to  the  Complainant  to  renew  the  application  should  the 
conditions  in  the  future  change. 


This  case  being  at  issue  upon  complaint  and  answer  on 
■  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof : 

Now.  to-wit,  July  8th,  1915,  it  is  ordered:  That  the  com- 
plaint in  this  case  be,  and  the  same  is  hereby  dismissed, 
with  leave  to  the  Complainant  to  renew  the  application, 
should  conditions  in  the  future  change. 
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In  the  Matter  of  Posting  of  Tariffs  and  Notices  Di- 
recting Attention  Thereto  in  Offices  and  Stations 
OF  Railroad  Companies. 

Public  Service  Commission.  Tariff  Circular  No.  3. 

By  the  Commission,  June  16,  1915. 

The  Public  Service  Company  Law  of  the  Commonwealth 
of  Pennsylvania,  approved  July  26th,  1913,  provides: 
"ARTICLE  II. 

Section  1.    It  shall  be  the  duty  of  every  public  service 
Company — 

(d)  Whenever  and  in  the  form  required  by  the  com- 
mission to  file  with  the  commission  tariffs  and 
schedules,  showing  prices,  charges,  rates,  fares, 
tolls,  or  other  compensation  asked,  demanded,  or 
received  for  any  service  rendered  or  furnished  by 
said  company,  and,  if  a  common  carrier,  showing 
the  method  of  distribution  of  trains,  cars,  vehicles, 
boats,  motive  power,  or  other  facilities  operated  or 
owned  by  said  common  carrier.  It  shall  also  be  the 
duty  of  every  public  service  company  to  post  and 
publish  such  tariffs  and  schedules,  including,  if  a 
common  carrier,  schedules  showing  the  method  of 
distribution  of  trains,  cars,  vehicles,  boats,  motive 
power,  or  other  facilities,  in  every  office  or  station 
of  said  public  service  company  open  to  the  public, 
where  payments  are  made  by  shippers,  consumers, 
users  or  patrons,  in  such  manner,  form,  and  place 
in  such  office  or  station  as  to  be  readily  accessible, 
and  so  that  the  said  tariffs  and  schedules  may  be 
conveniently  inspected  by  the  public,  and,  simi- 
larly, in  such  other  places  as  the  commission  may 
require.  In  case  of  railroad  or  other  common  car- 
riers, telegraph  and  telephone  corporations,  such 
tariffs  and  schedules  shall  conform  to  those  re- 
quired by  the  Interstate  Commerce  Commission. 
Every  public  service  company  shall  also  file  with, 
and  as  a  part  of,  such  tariffs  and  schedules,  and 
post  as  directed,  all  rules  and  regulations  that  in 
any  manner  affect  the  said  prices,  charges,  rates, 
fares,  tolls,  or  other  compensation,  or  the  distribu- 
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tion  of  trains,  cars,  vehicles,  boats,  motive  power, 
or  other  facilities.  Upon  application,  the  commis- 
sion may  limit  and  restrict  the  number  and  char- 
acter of  such  tariffs  and  schedules,  and  the  number 
of  offices  or  stations  at  which  the  same  are  re- 
quired to  be  posted,  as  aforesaid.  * 

(e)  Where  any  public  service  company  jointly  acts 
or  participates  or  connects  with  any  other  public 
service  company  in  the  performance  of  any  service, 
to  make  and  file  with  the  commission,  when  so  re- 
quired by  it,  and  post  and  publish  as  hereinbefore 
provided,  the  tariffs  or  schedules  of  the  joint  rates, 
prices,  charges,  fares,  or  tolls  adopted  or  in  force 
between  them    ******* 

Provided,  however.  That  the  tariffs  or  schedules 
of  such  joint  rates,  prices,  charges,  fare  or  tolls 
need  only  be  filed  by  one  of  the  said  public  service 
companies ;  and  the  other  company  or  companies, 
with  the  consent  and  approval  of  the  Commission, 
need  only  file  such  evidence  of  concurrence  therein 
or  acceptance  thereof  as  may  be  required  by  the 
commission."     ******* 

The  following  rules  and  regulations  are  hereby  promul- 
gated to  govern  RAILROAD  COMPANIES  (hereinafter 
referred  to  as  "carriers")  in  complying  with  the  above  pro- 
vision of  The  Public  Service  Company  T,aw  with  respect  to 
intra-state  traffic: 

Each  of  such  carriers  whose  lines  reach  Philadelphia  or 
Pittsburgh,  either  over  its  own  rails  or  by  trackage  rights, 
or  by  boat  lines,  or  by  ferry,  shall  provide  and  maintain 
at  each  of  the  said  cities  so  reached  by  it,  and  at  its  principal 
ofliice — if  such  principal  office  is  in  Pennsylvania — a  com- 
plete file  of  the  tariff  publications  which  it  issues  or  is  a 
party  to,  which  files  shall  be  in  charge  of  an  employe  of 
the  carrier,  who  shall  give  desired  information  and  assist- 
ance to  those  who  may  wish  to  consult  such  file.  This  file 
of  tariffs  shall  be  open  and  accessible  to  the  public  on  the 
ordinary  business  days  and  during  the  ordinary  business 
hours  of  the  said  office.  If  the  principal  office  is  located  at 
Pittsburgh  or  Philadelphia,  only  one  complete  file  is  nec- 
essary in  each  of  these  cities. 

Each  of  such  carriers  whose  principal  office  is  not  in 
Pennsylvania  and  whose  lines  do  not  reach  Philadelphia  or 
Pittsburgh  shall  designate  some  one  place  in  Pennsylvania, 
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to  be  approved  by  the  Commission,  at  which  place  such 
complete  file  shall  be  kept. 

A  notice,  not  smaller  than  eight  by  ten  (8x10)  inches 
and  printed  in  large  type,  shall  be  provided  by  these  car- 
riers, and  be  posted  and  kept  posted  in  a  conspicuous  place 
in  the'principal  office  or  the  above-mentioned  designated 
office  of  the  carrier.    The  notice  shall  read  as  follows: 

COMPANY. 

A  COMPLETE  PUBLIC  FILE  OF  THE 
TARIFFS  OF  THE  ABOVE-NAMED  COM- 
PANY IS  MAINTAINED  IN  THIS  OFFICE, 
AND  MAY  BE  INSPECTED  BY  ANY  PER- 
SON UPON  APPLICATION,  AND  WITHOUT 
THE  ASSIGNMENT  OF  ANY  REASON  FOR 
SUCH  DESIRE.  A  REPRESENTATIVE  OF 
THE  COMPANY  WILL  LEND  ANY  ASSIST- 
ANCE DESIRED  IN  SECURING  INFORMA- 
TION FROM  SUCH  SCHEDULES. 

Each  of  these  carriers  shall  place  in  the  hands  and  cus- 
tody of  its  agent  or  other  representative  at  every  station, 
warehouse,  or  office  at  which  passengers  or  freight  are 
received  for  transportation,  and  at  which  a  station  agent 
or  a  freight  agent  or  a  ticket  agent  is  employed,  all  of  the 
rate  and  fare  schedules  which  contain  rates  and  fares  ap- 
plying from  that  station,  or  terminal  or  other  charges  ap- 
plicable at  that  station,  including  the  tarififs  issued  by  such 
carrier  or  by  its  authorized  agent  and  those  in  which  it 
has  concurred. 

Such  agent  or  representative  shall  be  provided  with  fa- 
cilities for  keeping  such  file  of  tariffs  in  ready-reference 
order,  and  be  required  to  keep  said  file  in  complete  and 
readily  accessible  form  and  lend  assistance  to  seekers  for  in- 
formation therefrom,  and  to  accord  inquirers  opportunity 
to  examine  any  of  the  said  tariffs,  without  requiring  or 
requesting  the  inquirer  to  assign  any  reason  for  such  de- 
sire, and  with  all  the  promptness  possible  and  consistent 
with  proper  performance  of  the  other  duties  devolving 
upon  him. 

Each  of  the  carriers  shall  check  up  each  station's  or  of- 
fice's file  of  tariffs  at  least  once  in  each  six  months.  Each 
of  these  carriers  shall  also  provide  and  cause  to  be  posted 
and  kept  posted  in  two  conspicuous  places  in  every  station, 
waiting  room,  warehouse,  or  office  at  which  tariffs  are  so 
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placed  in  custody  of  agent  or  other  representative,  notices 
not  smaller  than  eight  by  ten  (8  x  10)  inches,  printed  in 
large  type,  and  reading  as  follows ; 

_ _. COMPANY. 

A  COMPLETE  PUBLIC  FILE  (OR  FILES) 
OF    THIS    COMPANY'S    TARIFFS    IS     (OR 

ARE)    LOCATED  AT 

IN  THE  CITY  OF -... 

AND  .-_ THE 

RATE  AND  FARE  SCHEDULES  APPLYING 
FROM  OR  AT  THIS  STATION  AND  INDICES 
OF  THIS  COMPANY'S  TARIFFS  ARE'  ON 
FILE  IN  THIS  OFFICE,  AND  MAY  BE  IN- 
SPECTED BY  ANY  PERSON  UPON  APPLI- 
CATION AND  WITHOUT  THE  ASSIGN- 
MENT OF  ANY  REASON  FOR  SUCH  DE- 
SIRE. 

THE  AGENT  OR   OTHET?   EMPLOYE  ON 
DUTY  IN  THE  OFFICE  WILL   LEND  ANY 
ASSISTANCE  DESIRED  IN  SECURING  IN- 
FORMATION FROM  SUCH  SCHEDULES, 
-^t  exclusive  freight  stations  or  warehouses,  and  at  ex- 
clusive passenger  stations  or  offices,  carriers  may,  under 
this  order,  place  and  keep  on  file  only  the  freight  or  pas- 
senger tarilTs,  respectively,  and  in  such  cases  the  posted 
notices  may  be  varied  to  read : 

THE  FREIGHT  RATE  (PASSENGER  FARE) 
SCHEDULES  APPLYING  FROM  OR  AT  (OR 
FROM)  THIS  STATION,  AND  INDEX  OF 
THIS  COMPANY'S  FILE  IN  THIS  OFFICE, 
etc. 
Compliance  with  this  Order  is  required  not  later  than 
the  fifteenth  day  of  October,  A.  D.  1915. 


In  the  Matter  of  Posting  of  Tariffs  and  Notices  Di- 
recting Attention  Thereto  in  the  Offices  of  Pub- 
lic Service  Companies  Other  Than  Railroads. 
Public  Service  Commission.    Tariff  Circular  No.  4. 
By  the  Commlssion,  June  16,  1915. 

ARTICLE  I,  Section  1  of  the  Public  Service  Company 
Law  of  the  Commonwealth  of  Pennsylvania,  approved  July 
26th,  1913,  provides: 
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"The  term  'Public  Service  Company,'  when  used 
in  this  act,  includes  all  railroad  corporations,  canal 
corporations,  street  railway  corporations,  stage 
line  corporations,  express  corporations,  baggage 
transfer  corporations,  pipe  line  corporations,  ferry 
corporations,  common  carriers,  Pullman  car  corpora- 
tions, dining  car  corporations,  tunnel  corporations, 
turnpike  corporations,  bridge  corporations,  wharf 
corporations,  incline  plane  corporations,  grain 
elevator  corporations,  telegraph  corporations,  tele- 
phone corporations,  natural  gas  corporations,  arti- 
ficial gas  corporations,  electric  corporations,  water 
corporations,  water-power  corporations,  heat  cor- 
porations, refrigerating  corporations,  sewage  cor- 
porations, doing  business  within  thjs  State,  and 
also  all  persons  engaged  for  profit  in  the  same  kind 
of  business  within  this  Commonwealth:    *    *    *    * 

The  term  "Corporation."  as  used  in  this  act,  shall 
be  construed  to  include  all  bodies  corporate,  joint 
stock  companies,  or  associations,  domestic  or  for- 
eign, their  lessees,  assignees,  trustees,  receivers,  or 
other  successors  in  interest,  having  any  of  the 
powers  or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships,  and  shall  not  include 
municipal  corporations,  except  as  otherwise  pro- 
vided in  this  act.     ****** 

The  term  "Person,"  as  used  in  this  act,  means 
all  individuals,  partnerships,  or  associations,  other 
than  corporations." 

ARTICLE  II,  Section   1,     It  shall  he  the  duty  of  every 
public  service  company — 

(d)  "Whenever  and  in  the  form  required  by  the 
commission  to  file  with  the  commission  tariffs  and 
schedules,  showing  prices,  charges,  rates,  fares, 
tolls,  or  other  compensation  asked,  demanded,  or 
received  for  any  service  rendered  or  furnished  by 
said  company,  *****  It  shall  also  be  the  ' 
duty  of  every  public  service  company  to  post  and 
publish  such  tariffs  and  schedules,  ♦  *  ♦  *  • 
in  every  office  or  station  of  said  public  service 
company  open  to  the  public,  where  payments  are 
made  by  shippers,  consumers,  users  or  patrons,  in 
such  manner,  form,  and  place  in  such  office  or  sta- 
tion as  to  be  readilv  accessible,  and  so  that  the  said 
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tariffs  and  schedules  may  be  conveniently  in- 
spected by  the  public,  and,  similarly,  in  such  other 
places  as  the  commission  may  require.  «  *  *  • 
Every  public  service  company  shall  also  file  with, 
and  as  a  part  of,  such  tariffs  and  schedules,  and 
post  as  directed,  all  rules  and  regulations  that  in 
any  manner  affect  the  said  prices,  charges,  rates, 
fares,  tolls,  or  other  compensation  *«***, 
Upon  application,  the  commission  may  limit  and 
restrict  the  number  and  character  of  such  tariffs 
and  schedules,  and  the  number  of  offices  or  sta- 
tions at  which  the  same  are  required  to  be  posted, 
as  aforesaid. 

(e)  Where  any  public  service  company  jointly  acts 
or  participates  or  connects  with  any  other  public 
service  company  in  the  performance  of  any  service, 
to  make  and  file  with  the  Commission,  when  so  re- 
quired by  it,  and  post  and  publish  as  hereinbefore 
provided,  the  tariffs  or  schedules  of  the  joint  rates, 
prices,  charges,  fares,  or  tolls  adopted  or  in  force 
'  between  them  {including,  when  directed,  the  rules 
and  regulations,  contracts  and  practices,  affecting 
or  relating  to  the  same,    *    *    *    •    • 

Provided,  however,  That  the  tariffs  or  schedules 
of  such  joint  rates,  prices,  charges,  fare  or  tolls 
need  only  be  filed  by  one  of  the  said  public  service 
companies    *****, 

The  following  rules  and  regulations  are  hereby  promul- 
gated to  govern  PUBLIC  SERVICE  COMPANIES  {here- 
inafter referred  to  as  "companies")  EXCEPT  RAILROAD 
COMPANIES,  which  rules  are  provided  in  separate  pub- 
lication, in  complying  with  the  above  provision  of  the 
Public  Service  Company  Law : 

Each  of  such  companies  shall  provide  and  maintain  at 
its  principal  office — if  such  principal  office  is  in  Pennsyl- 
vania— a  complete  file  of  the  tariff  publications  which  it 
issues  or  is  a  party  to,  which  files  will  be  in  charge  of  an 
employee  of  the  company,  who  shall  give  desired  informa- 
tion and  assistance  to  those  who  may  wish  to  consult  such 
file.  This  file  of  tariffs  shall  be  open  and  accessible  to  the 
public  on  the  ordinary  business  days  and  during  the  or- 
dinary business  hours  of  said  ofhce. 
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Each  of  such  companies  whose  principal  office  is  not  in 
Pennsylvania  shall  designate  some  one  place  in  Pennsyl- 
vania, to  be  approved  by  the  Commission,  at  which  place 
such  complete  file  shall  be  kept. 

A  notice,  not  smaller  than  eight  by  ten  (8x10)  inches 
and  printed  in  large  type,  shall  be  provided  by  these  com- 
panies and  be  posted  and  kept  posted  in  a  conspicuous 
place  in  the  principal  office  or  the  above  mentioned  desig- 
nated office  of  the  company.  The  notice  shall  read  as 
follows: 

,... - ...-COMPANY. 


A    COMPLETE    PUBLIC    FILE    OF    THE 
TARIFFS    OF    THE    ABOVE-NAMED    COM- 
PANY  IS   MAINTAINED   IN  THIS  OFFICE, 
AND   MAY   BE   INSPECTED   BY   ANY   PEAR- 
SON UPON  APPLICATION,  AND  WITHOUT 
THE  ASSIGNMENT  OF  ANY  REASON  FOR 
SUCH    DESIRE.     A   REPRESENTATIVE   OF 
THE  COMPANY  WILL  LEND  ANY  ASSIST- 
ANCE IN  SECURING  INFORMATION  FROM 
SUCH  TARIFFS. 
Each  of  these  companies  shall  place  in  the  hands  and 
custody  of  its  agent  or  other  representative  in  every  office 
of  said  public  service  company  open  to  the  public  where 
payments  are  made  by  consumers,  users  or  patrons,  all  of 
the   tariffs   containing   rates   applying   in   the    locality   in 
which  such  office  is  situated.     Where  payments  are  made 
in  offices  other  than  those  of  public  service  companies,  but 
in   which  are  located  persons  authorized   to  receive  such 
payments  for  account  of  public  service  companies,  the  re- 
quirements will  be  the  same  as  for  exclusive  offices  of  pub- 
lic service  companies. 

Agents  or  representatives  shall  be  provided  with  facili- 
ties for  keeping  such  file  of  tariffs  in  ready-reference  order, 
and  be  required  to  keep  said  file  in  complete  and  readily 
accessible  form,  and  lend  assistance  to  seekers  for  informa- 
tion therefrom,  and  to  accord  inquirers  opportunity  to  ex- 
amine any  of  said  tariffs,  without  requiring  or  requesting 
the  inquirer  to  assign  any  reason  for  such  desire,  and  with 
all  the  promptness  possible  and  consistent  with  proper  per- 
formance of  the  other  duties  devolving  upon  him. 

Each  of  these  companies  shall  require  its  representative 
to  check  up  each  station's  or  office's  file  of  tariffs  at  least 
once  in  each  six  months.     Each  of  these  companies  shall 
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also  provide  and  cause  to  be  posted  and  kept  posted  in  a 
conspicuous  place  in  every  station,  waiting  room,  ware- 
house or  office  at  which  tariffs  are  so  placed  in  custody  of 
agent  or  other  representative,  notices  not  smaller  than 
eight  by  ten  (8  x  10)  inches,  printed  in  large  type,  and  read- 
ing as  follows: 

„ COMPANY. 

A    COMPLETE    PUBLIC    FILE    OK    THIS 
COMPANY'S    TARIFFS    IS    LOCATED    AT 

IN  THE  CITY  OF 

- -- YA^RlFir^fXR  OF  THE  ABOVE- 

MENTIONED  COM.PANY  IS  (ARE)  ON  FILE 
IN  THIS  OFFICE,  AND  MAY  HE  INSPF.CTED 
BY  ANY  PERSON  UPON  APPLICATION, 
AND  WITHOUT  THE  ASSIGNMENT  OF 
ANY  REASON  THETIEFOR. 

A  REPRESENTATIVE  OF  THE  COMPANY 
IN  THIS  OFFICE  WILL  LEND  ANY  ASSIST-  ■ 
ANCE  NECESSARY  IN  SECURING  INFOR^ 
MATION  FROM  SUCH  TARIFFS. 

Each  street  railway  company  must  provide  at  each 
station,  warehouse,  or  office  at  which  passengers  or  freight 
are  received  for  transportation,  and  at  which  a  station 
agent  or  freight  agent  or  ticket  agent  is  employed,  all  of 
the  rate  and  fare  schedules  which  contain  rates  and  fares 
applying  from  that  station,  or  terminal  or  other  charges 
applicable  at  that  station,  including  the  tariffs  issued  i>y 
such  carrier  or  by  its  authorized  agent,  and  in  which  it  has 
concurred. 

Compliance  with  this  order  is  required  not  later  than  the 
fifteenth  day  of  October,  A.  D.  1915. 


Floyd  Appleton  vs.  Carlisle  &  Mt.  Holly  Railway 
Company. 

Railtoay  Companiei — Speed — Dangerous  Curves- — Fenders. 

The  complalDt  In  ttils  proceeding  was  against  the  alleged  uiiMfe 
operations  ot  the  Resp^Mideat  trolley  company  at  and  near  s  danger- 
oiiB  curve  on  its  line,  and  against  the  style  of  fenders  need  W  can 
of  the  company. 
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Floyd  Appletoa  vi.  Carlitle  &  Mt.  Holly  Railway  Company. 
After  lovetiUKation  and  bearlug  tbe  Commission  directed  the  cour 
paiiy  to  observe  certain  precauUons  In  operating  its  cars  U  tbe 
place  comidalned  oC,  to  erect  warning  signs  along  Its  rlgbt-of-way, 
and  diflmlased  tbe  complaint 

Public  Service  Commission.   No.  284,  Complaint  Docket. 
Rilling,  Commissioner.  August  13,  1915. 

The  complaint  of  Rev.  Floyd  Appleton  against  the  Car- 
lisle and  Mt.  Holly  Railway  Company  consists  of  three 
distinct  complaints: — 

a — Excessive  speed  at  a  dangerous  curve, 
b — Insufficient  warning  at  approach  of  a  danger- 
ous curve, 
c — Improper  fenders. 

The  answer  of  the  Respondent  is  a  substantial  denial  of 
the  entire  complaint-    ■ 

From  an  inspection  made  by  John  P.  Dohoney,  Investiga- 
tor of  Accidents,  and  a  member  of  this  Commission,  it 
appears  that  the  Carlisle  and  Mt.  Holly  Railway  Company, 
Respondent,  is  operated  by  the  Cumberland  Railway  Com- 
pany, and  its  track  at  the  point  where  the  accident  occurred 
which  is  complained  of,  is  by  the  side  of  a  public  highwsy, 
just  south  of  Mt.  Holly,  and  between  it  and  a  recreation 
park. 

The  Company  claims  the  track  at  this  point  is  on  a  pri- 
vate right  of  way.  At  this  point  the  track  is  constructed  on 
the  inner  curve  of  a  bend  in  the  highway,  and  the  car  track 
is  sUf?htly  elevated  above  the  highway  and  close  to  the 
travelled  part  of  the  road.  Pedestrians  at  this  point  use  the 
highway  or  a  pathway  along  the  same  on  the  opposite  side 
from  the  car  track.  There  is  a  slight  grade  towards  the 
north. 

Oh  July  16,  1914,  the  Complainant's  mother  was  killed 
as  she  was  passing  at  the  point  on  the  highway  where  this 
curve  is  located,  while  walking  upon  the  street  car  track. 
This  would  be  a  very  natural  thing  for  her  to  do  under  all 
circumstances,  as  it  was  a  good  pathway  at  this  time  to 
walk  upon  on  account  of  the  mud  in  the  street.  In  fact, 
on  account  of  the  bend  in  the  road  and  the  construction  of 
the  road,  the  track  was  almost  an  invitation  to  anyone 
passing  on  foot,  and  there  was  nothing  to  indicate  that  the 
track  was  constructed  on  a  private  right-of-way. 

The  fenders  used  upon  the  cars  are  practically  of  the 
same  construction  as  those  used  on  other  suburban  cars. 
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and  failed  to  prevent  the  accident.  Under  all  the  circum- 
stances we  are  unable  to  see  how  any  kind  of  a  fender 
would  have  prevented  it. 

There  seems  to  be  a  difference  of  opinion  as  to  the  pate 
of  speed  at  which  the  car  was  going;  also  as  to  whether  or 
not  the  proper  warning  was  given.  On  account  of  the 
existing  conditions  at  this  cnrve,  we  are  of  the  opinion  that 
the  Company  should  issue  its  instructions  or  orders  to 
those  having  in  charge  the  operation  of  its  cars,  requiring 
all  cars  approaching  this  curve  from  either  direction  not 
only  to  give  a  proper  warning  of  its  approach,  but  also 
that  the  cars  be  operated  at  such  a  proper  rate  of  speed  as 
to  be  under  the  control  of  the  operator,  and  the  Company 
should  also  give  notice  to  the  public,  not  only  that  the  track 
is  laid  on  a  private  right-of-way,  but  should  also  warn  the 
public  from  walking  thereon,  and  that  a  proper,  substan- 
tial and  permanent  sign  of  sufficient  size  should  be  placed 
at  each  end  of  this  curve,  notifying  the  public  that  the  track 
is  laid  upon  a  private  right-of-way  and  warning  the  public 
against  walking  upon  the  same.  Upon  this  being  done,  we 
recommend  that  the  complaint  be  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the 
date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,"  August  13,  1915,  it  is  ordered:  That  the 
Carlisle  and  Mt.  Holly  Railway  Company  operate  its  cars 
over  the  curve  south  of  Mt.  Holly  Inn,  in  the  Borough  of 
Ut.  Holly,  at  such  a  rate  of  speed  as  to  be  always  under 
the  control  of  the  operator,  and  give  proper  warning  of 
their  approach;  that  within  thirty  (30)  days  after  the  -ser- 
vice of  this  order,  said  Railway  Company  erect  and  place 
at  each  end  of  said  curve,  proper,  substantial  and  per- 
manent signs  of  sufficient  size,  notifying  the  public  that  the 
track  is  laid  upon  a  private  right-of-way,  and  warning  the 
public  against  walking  or  trespassing  upon  same; 

It  is  further  ordered:  That  with  respect  to  the  other 
allegations  in  the  complaint,  the  same  be.  and  are  hereby 
dismissed. 
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nils  ron^iilalat  alleged  tbat  the  station  facilities  of  the  careier  at 
Wsyae  Juik^Ioh  put  the  pameogera  to  a  ueedlese  Inconvenience, 
and  the  CommlaBion  whs  requeeted  to  direct  the  Respondeat  to  le* 
move  exit  gates  at  tlie  ends  ol  the  Bastbound  platform  bo  a^i  to  per- 
mit persons  to  pass  dlrectlr  to  uild  platloi-ni. 

Atler  a  hearing  and  Investigation  b.v  the  Commlssioii,  It  was 
found  that  the  facilities  of  the  carrier  complained  against  wer« 
BUiBclent  to  care  for  the  tralBc  offered,  and  that  the  change  asked 
for'br  the  Complainant  would  inccease  the  danger  to  the  public  to 
a  greater  extent  than  It  would  add  to  their  convenience. 

It  was  -therefore  held  that  ithe  cnmplalut  should  be  dismiaaed. 

Public  Service  Commission.   No.  382,  Complaint  Docket. 
Bkecht,  Commissioner,  Jnly  22,  1915, 

In  these  complaints  it  is  alleged  that  persons  already 
supplied  with  tickets,  who  wish  to  take  trains  east-boimd 
or  north-boimd  at  M^ayne  Junction,  on  the  Philadelphia  & 
Reading  Railway,  are  put  to  the  "needless  inconvenience" 
of'climbing  up  a  long  flight  of  steps  to  the  main  platform, 
aldns  the  west-bound  track,  and  then  going  down  twenty- 
two  steps  and  up  twenty-one  in  order  to  reach  their  trains. 
CotnplaiflantR  request  that  the  exit  gates  maintained  by 
Respondent  at  each  end  of  the  east-bound  platform  be  re- 
moved, thereby  permitting  persons  "to  pass  directly  up 
one  flight  of  steps  to  the  said  east-bound  platform"  and  to 
the  trains  they  desire  to  take. 

A  member  of  this  Commission  met  the  Complainant  in 
chief  and  officials  of  the  Railroad  Company  at  Wayne  Junc- 
tion, on  June  21,  1915.  and  made  a  personal  inspection  of 
the  station  facilities  offered  to  the  traveling  public  at  that 
point,  A  careful  study  was  made  of  the  various  circum- 
statices  and  conditions  that  affect  the  situation  in  question 
with  a  view  of  finding  som?  possible  remedy  by  which  Com- 
plainants could  be  granted  the  relief  tliey  are  seeking  in 
the  matter. 

The  station  at  Wayne  Junction  is  an  elevated  structure, 
located  on  both  sides  of  the  railroad  tracks,  and  occupies 
the  block  lying  between  Wayne  Avenue  and  Germantown 
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Avenue,  a  distance  of  about  six  hundred  feet.  Two  ticket 
offices,  one  at  each  end  of  the  platform,  and  the  principal 
watting  room  are  located  along  the  west-bound  track  of 
the  railroad,  and  are  reached  directly  from  each  of  the  afore- 
said avenues  by  a  rather  long  and  broken  flight  of  steps. 
There  is  no  ticket  office  maintained  along  the  east-bound 
track.  The  east-bound  platform  can  only  be  reached  by 
n\eans  of  stairways  and  a  subway  leading  from  the  center 
of  the  west-bound  platform.  Exit  gates  are  placed  at  each 
end  of  the  east-bound  platform  through  which  passengers 
can  descend  directly  to  Wayne  and  Germantown  Avenues. 
Passengers  arriving  at  the  east-bound  platform  can  also 
reach  the  street  by  way  of  the  subway  leading  to  the  west- 
bound platform. 

It  is  held  by  Respondent  that  if  the  exit  gates  were  re- 
moved, people  and  school  children  of  the  immediate  neigh- 
borhood would  use  the  east-bound  platform  more  or  less 
as  a  thoroughfare  in  going  from  one  avenue  to  the  other, 
especially  in  inclement  weather.  The  danger  at  this  point, 
if  this  were  allowed  to  become  a  thoroughfare,  especially 
to  children  on  the  way  to  school,  is  quite  apparent.  The 
path  of  travel  would  be  over  a  comparatively  narrow  plat- 
form, six  hundred  feet  long,  lying  only  a  few  feet  from  the 
railroad  tracks.  The  schedule  shows  that  during  six  days 
of  the  week  there  are  daily  over  one  hundred  and  twenty 
trains,  and  on  Sunday,  seventy  trains,  stopping  at  this 
station  on  the  east-bound  track.  It  would  therefore  appear 
that  while  the  proposed  plan  of  complainants  would  offer 
relief  to  a  comparatively  few  people,  it  would  also  prove  a 
source  of  danger  to  the  general  public  of  the  neighborhood 
and  a  constant  matter  of  concern  to  the  Railroad  Company. 
The  element  of  convenience  should  be  afforded  as  a  station 
facility  whenever  and  wherever  it  can  be  established  and 
maintained  without  prejudice  to  matters  of  more  serious 
moment  to  the  traveling  public.  It  consequently  follows 
that  whenever  the  convenience  desired  will  or  may  tend  to 
become  a  source  of  danger,  such  convenience  must  be  given 
up  that  the  more  important  element  of  safety  may  be  se- 
cured. Safety  first,  and  then  convenience,  is  the  only  safe 
rule  to  follow  where  human  life  may  be  placed  in  danger. 

It  was  also  found  that  only  five  per  cent,  of  the  travel 
from  Wayne  Junction  is  on  trains  bound  east  and  north. 
Of  that  number  a  certain  percentage  must  always  purchase 
tickets  at  the  said  station  before  taking  their  trains.  Since 
the  ticket  offices  are  on  the  west-bound  platform,  where  95 
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per  cent,  of  the  travel  from  this  point  is  moving,  it  is  more 
convenient,  so  lony;  as  the  ticket  offices  remain  where  they 
are  now  located,  for  the  passenger  who  buys  a  ticket  to 
reach  his  train  on  the  east-bound  track  by  the  present 
method,  than  if  the  exit  gates  were  removed  and  he  would 
be  given  direct  access  either  from  Wayne  or  Germantown 
Avenue.  For  in  the  latter  case,  it  would  become  necessary 
after  reaching  the  platform  directly  from  the  street,  to  cross 
over  to  the  west-bound  platform  to  get  a  ticket,  and  thei* 
cross  over  again  to  the  east-bound  platform  to  reach  the 
train.  This  arrangement  would  be  imposing  a  greater  hard- 
ship upon  the  person  who  must  purchase  his  ticket  than  is 
now  experienced  by  the  person  who  is  provided  with  a 
ticket  when  he  reaches  the  station. 

This  difficulty,  however,  might  be  removed  by  requiring 
Respondent  to  establish  a  ticket  office  also  on  the  east- 
bound  platform  for  the  accommodation  of  its  patrons.  But 
in  view  of  the  very  limited  amount  of  travel  from  Wayne 
Junction  on  trains  bound  east  and  north,  the  Respondent 
company  could  not  be  expected  to  establish  and  maintain 
an  additional  ticket  office  where  the  revenue  derived  would 
clearly  show  that  the  cost  for  the  upkeep  of  the  office  would 
be  substantially  a  total  loss.  Neither  could  the  force  in  the 
ticket  office  on  the  west-bound  platform  be  reduced  and  a 
part  of  it  moved  over  to  the  east-bound  platform  and  put 
in  charge  of  a  ticket  office  at  that  point  without  creating 
serious  trouble.  While  that  change  could  be  made  with- 
out adding  further  expense  to  the  present  cost  of  maintain* 
ing  the  station,  it  would  be  open  to  the  objection  of  congest- 
ing traffic  so  seriously  on  the  trains  west-bound  that  the 
Railroad  Company  could  not  properly  take  care  of  the 
volume  of  travel  at  that  point,  and  therefore  could  not  be 
adopted. 

It  also  appears  that  the  aged,  infirm,  and  disabled  pas- 
sengers of  whom  mention  is  made  by  one  of  the  complain- 
ants,  are  not  required  to  walk  up  any  steps  in  order  to  reach 
the  platforms  at  Wayne  Junction.  AW  such  persons  can 
reach  the  platform  and  their  trains  on  either  side  by  means 
of  the  elevators  installed  by  Respondent  for  general  traffic 
service,  whenever  they  or  their  friends  push  the  button 
of  the  elevator  bell  on  the  street  level  below.  Service  aa 
these  elevators  may  be  obtained  to  meet  all  trains- 
It  should  also  be  stated  that  if  the  exit  gates  were  re- 
moved and  direct  access  ijiven  from  the  street  to  the  east- 
bound  platform,  it  would  be  necessary  to  climb  a  long  stair- 
way before  the  platform  could  be  reached. 
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In  view  of  the  forej^oing  facts  and  circumstances,  it  ap- 
pears to  the  Commission  that  the  prayer  of  complainants 
should  be  refused  and  the  complaint  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  findings  of  facts  and  conclusions  thereon,  which  said 
report'  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  July  22,  1915,  it  is  ordered:  That  the  prayer 
of  the  complainants  be.  and  the  .same  is,  hereby  refused, 
and  the  complaint  dismissed. 


Elizabeth  A.  Crowlev  asd  Mary  R,  O'Lone  vs.  Buffalo 
AND  Lake  Erie  Traction  Company. 

Street  Railways — Rights  Of  Way — Contracts  As  To  Operation 
Of  Cars. 

Tb«  CMDplalimnts  alleged  tbat  the  predeceasore  of  the  Respondent 
secured  a  private  rlgbt-of-way  tbrongh  their  property  with  the  un 
derstaodlng  and  acTeanent  that  the  carx  of  the  company  should  be 
operated  at  stated  timee.  The  grant  for  said  right-of-way  was  In 
writing,  but  the  agreemoit  relating  to  the  operation  of  the  cars 
was  verbal,  and  waa  carried  out  for  nome  time  after  the  construc- 
tion of  Uie  road  by  the  Respondent. 

From  the  teatlmony  the  Commlwloii  woe  of  the  opinion  Itaat  the 
Respondent  Aould  f^enite  its  cam  so  as  to  give  the  Complainants 
a  part  of  the  service  contemplated  by  the  said  agreement,  and  an 
order  waa  issued  to  this  ettect. 

Public  Service  Commission.   No,  338,  Complaint  Docket. 

Rilling,  Commissioner.  July  22.  1915. 

This  is  a  complaint  by  private  property  owners  through 
whose  property  the  Respondent  Traction  Company  operates 
a  street  railway  on  a  private  right-of-way,  said  line  ex- 
tending from  the  City  of  Erie  eastwardly  to  Four  Milf. 
Creek,  a  summer  resort  about  fot'r  miles  east  of  Erie, 
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The  Cumpiainants  allege  that  the  Erie  Reed  Park  and 
Lake  Side  Street  Railway  Company,  the  predecessors  of 
the  Respondent,  secured  a  private  right-of-way  through  the 
property  of  the  Complainants  with  the  understanding  and 
agreement  that  the  cars  or  the  Company  should  be  operated 
at  stated  times,  the  grant  for  said  right-of-way  being  in 
writing,  but  the  said  agreement  relating  to  the  operation 
of  the  cars  being  a  contemporaneons,  verbal  agreement,  and 
alleged  to  be  a  part  of  the  consideration  for  which  the 
written  grant  was  given. 

For  some  time  after  the  construction  of  this  road  it  was 
operated  to  the  satisfaction  of  the  Complainants.  Within 
a  few  years,  however,  on  account  of  changed  conditions, 
the  Buffalo  and  Lake  Erie  Traction  Company,  which  suc- 
ceeded to  and  acquired  the  rights  of  the  Krie  Reed  Park 
and  I-ake  Side  Street  Railway  Company,  failed  to  operate 
its  cars  through  the  property  of  the  Complainants  in  com- 
pliance with  said  verbal  agreement,  and  in  the  manner  in 
which  the  predecessors  of  the  Respondent  had  operated  its 
cars,  and  that  the  failure  of  the  Respondent  to  so  operate 
its  cars  caused  great  damage  and  inconvenience  to  the 
Complainants. 

It  appears  that  depositions,  were  taken  in  this  case  by 
which  it  was  established  that  the  said  verbal,  contempora- 
neous agreement  was  made  at  the  time  the  original  grant 
for  the  right-of-way  through  the  property  of  the  Complain- 
ants was  obtained.  The  Complainants,  as  appears  by  their 
evidence  and  statements,  do  not  insist  upon  a  literal  com- 
pliance with  said  verbal  agreement  at  this  time,  and  made 
a  proposition  to  the  Respondent  Company  whereby  if  cer- 
tain cars  are  operated  as  hereinafter  stated,  that  they  will 
not  insist  upon  a  full  compliance  of  said  original  verbal 
agreement.  While  this  proposition  so  made  by  the  Com- 
plainants does  not  seem  to  be  positively  agreed  to  by  the 
Respondent  from  any  matters  appearing  on  record,  the  same 
is  not  objected  to,  and  we  are  of  the  opinion  that  for  the 
present  an  Order  should  be  entered  in  this  case  subject  to 
the  right  of  either  party,  if  they  so  desire  at  any  time  in 
the  future,  to  ask  for  a  modification  of  the  same,  to  have 
cars  operated  as  follows: 

That  the  Respondent  shall  operate  and  run  cars 
over  its  line  of  railway  from  the  City  of  Erie  to 
Grove  House  Park  at  Four  Mile  Creek,  during  the 
entire  year  as  follows : — On  week  days,  one  car  to 
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be  run  starting  from  Grove  House  Park  at  Four 
Mile  Creek  every  morning  at  8:12  o'clock,  and  cars 
during  the  afternoon  to  be  run,  starting  from  the 
same  place,  one  at  12:36  P.  M.,  one  at  2:36  P.  M., 
one  at  4:54  P.  M.,  one  at  6:36  P.  M.,  and  one  at 
10:4S  P.  M.,  and  on  Sundays  such  Respondents 
shall  operate  and  run  cars  as  follows: — Starting  at 
the  same  point,  one  at  8:36  A.  M.,  one  at  12:36  P. 
M.,  one  at  2 :36  P.  M.,  one  at  4 :36  P.  M.,  one  at  6 :36 
P.  M.,  and  one  at  10:48  P.  M.  This  to  be  in  addition 
to  such  other  cars  as  said  Respondent  may  elect 
to  run  at  other  hours. 


And  now  to-wit,  July  22nd,  1915,  the  parties  in  this  case 
having  been  duly  heard  upon  consideration  of  the  matters 
therein  involved  and  the  Report  made  herein: 

It  is  ordered  as  follows:  That  the  said  Respondent,  the 
Buffalo  and  Lake  Erie  Traction  Company,  to  which  this 
Order  is  entered,  subject  to  the  right  of  either  party  to  this 
proceeding  at  any  time  hereafter,  to  apply  to  this  Commis- 
sion for  a  proper  modification  or  change  in  this  Order  upon 
sufficient  cause  being  shown,  shall  operate  and  run  cars 
over  its  line  of  railway  from  the  City  of  Erie  to  Grove 
House  Park  at  Four  Mile  Creek  during  the  entire  year,  as 
follows :  On  week  days,  one  car  to  be  run  starting  from 
Grove  House  Park  at  Four  Mile  Creek  every  morning  at 
8:12  o'clock,  and  cars  during  the  afternoon  to  be  run,  start- 
ing from  the  same  place,  one  at  12:36  P.  M.,  one  at  2:36 
P.  M.,  one  at  4:54  P.  M.,  one  at  6:36  P.  M..  and  one  at 
10:48  P.  M.,  and  on  Sundays  such  Respondents  shall  op- 
erate and  run  cars  as  follows:  Starting  at  the  same  point, 
one  at  8 :36  A.  M.,  one  at  12 :36  P.  M.,  one  at  2 :36  P.  M.,  one 
at  5:36  P.  M.,  one  at  6:36  P.  M.,  and  one  at  10:48  P,  M. 
This  to  be  in  addition  to  such  other  cars  as  said  Respondent 
may  elect  to  run  at  other  hours. 
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Clydesdale  Stone  Company  vs.  Baltimore  &  Ohio  Rail- 
road Company. 

Railroads — Rales — Competition. 

Tbe  Complainant  alleged  that  the  cbarges  of  the  Baltimore  and 
Ohio  Railroad  Company  for  the  transportation  of  crushed  rock  and 
Bcreeoings  In  carload  lots,  from  EUwood  City  to  Harmony  Junotton, 
and  from  Ellwood  City  to  Butler,  are  unJuKt,  unreasonable  and  41e- 
crlmlAatory,  and  ashed  that  tbe  carrier  be  raqnlred  to  put  Into 
effect  rates  to  these  markets  whlcb  would  permit  the  Complainant 
to  successfully  compete  with  certain  shippers  on  other  lines  than 
those  of  the  Respondent. 

The  testimony  produced  at  the  hearing  failed  to  show  Quit  tbe 
rates  complained  against  were  tu  themselves  ezceaalve  and  un- 
reasonable, and  was  confined  largely  to  comparison  with  existing 
rartea  between  different  shipping  points  on  diflerent  railroads  for 
shorter  or  longer  mileage  hauls  than  the  rates  in  question.  The 
rates  of  the  competitors  of  the  Complainant,  the  local  conditions 
surrouudlnK  the  situation  and  the  general  rate  atmcture  goveming 
this  class  of  transportation  was  carefully  considered  by  thetCou- 
mlBsIon.  It  was  the  opinion  of  the  Commission  that  «  reduction  in 
rates  on  one  railroad  to  meet  the  competition  ot  shlppeis  located 
upon  another  railroad  should  not  be  ordered,  unless  the  testimony 
clearly  establishes  that  the  places  Involved  are  affected  in  the  same 
manner;  where  a  rate  structure  is  worked  out  to  apply  to  a  large 
territory,  it  should  not  be  disturbed  except  for  good  and  sufficient 
cause;  the  fact  that  a  shipper  finds  that  a  compe>titor  located  on 
another  railroad  and  tdiipplng  over  that  line  is  able  to  reach  a  com- 
mon market  at  a  tower  rate,  is  In  itself  no  sulflclent  ground  to 
lower  his  rate.  ' 

Held:  That  the  facts  presented  In  this  case  do  not  sustain  th« 
complaint,  and  that  the  same  be  dismissed. 

Public  Service  Commission.    No.  372,  Complaint  Docket. 

Brecht,  Commissioner,  August  12,  1915. 

The  Baltimore  &  Ohio  Railroad  Company  charges  a  rate 
of  58c  per  net  ton  on  crushed  rock  and  screenings  in  car- 
load lots  moving  from  EUvirood  City,  Pa.,  to  Butler,  Pa., 
a  distance  of  29.7  miles,  and  47c  for  the  same  commodity 
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from  Ellwood  City  to  Harmony  Junction,  Pa.,  a  distance  of 
12  miles.  Complainant  alleges  that  these  rates  are  "unjust, 
unreasonable,  and  discriminatory,"  and  prays  that  Re- 
spondent be  required  to  put  into  effect  a  rate  not  exceed- 
ing 42c  per  net  ton  from  Ellwood  City  to  Butler,  and  a  rate 
of  32c  from  Ellwood  City  to  Harmony  Junction  for  this 
service. 

At  the  hearing  held  before  the  Commission  there  was  no 
attempt  made  by  Complainant  to  show  that  the  rates  now  in 
effect  were  per  se  excessive  and  unreasonable.  The  facts 
presented  were  confined  exclusively  to  data  which  were 
submitted  for  the  purpose  of  showing  by  a  comparison  of 
rates  in  effect  between  different  shipping  points  on  different 
railroads  for  shorter  or  longer  mileage  hauls,  that  the  rates 
in  question  were  excessive  and  discriminatory. 

The  quarries  of  the  Complainant  are  located  near  Ell- 
wood City,  on  the  Baltimore  &  Ohio  Railroad.  In  the  course 
.  of  business  it  is  brought  into  competition  with  other  dealers 
who  are  located  on  other  railroads,  and  who  are  enjoying 
lower  rates  on  shipments  over  practically  the  same  length 
of  haul  as  the  Complainant  makes  in  shipping  its  goods  to 
Butler  and  to  Harmony  Junction.  By  reason  of  these  lower 
rates  enjoyed  by  its  competitors  on  other  railroad  lines, 
Complainant  finds  itself  unable  to  enter  otherwise  very 
desirable  territory  and  place  orders  for  its  product. 

The  rate  from  Ellwood  City  to  Harmony  Junction,  a  dis- 
tance of  12  miles,  via.  the  Baltimore  &  Ohio  Railroad,  is 
47c  per  net  ton  on  Complainant's  product.  The  same  com- 
modity can  be  shipped  westward  from  Ellwood  City  to  New 
Castle,  Pa.,  over  the  Baltimore  &  Ohio  Railroad,  a  distance 
of  12  miles,  for  37c  per  net  ton,  and  on  the  Pittsburgh  & 
Lake  Erie  Railway  or  Pennsylvania  Company  lines,  who 
have  the  same  length  of  haul  to  New  Castle,  for  32c  per 
net  ton.  Upon  the  basis  of  these  lower  rates  to  points  west 
on  the  Baltimore  &  Ohio  Railroad  and  other  lines,  the  Com- 
plainant company  contends  that  the  rate  to  Harmony  Junc- 
tion is  excessive,  and  asks  that  the  rate  to  that  point  be  re- 
duced to  32c  per  ton,  in  order  that  it  may  go  into  the  market 
and  successfully  meet  the  prices  of  a  competitor  located 
west  of  Harmony  Junction. 

The  rate  from  Ellwood  City  to  Butler,  Pa.,  on  crushed 
rock  by  way  of  the  Baltimore  &  Ohio  Railroad,  a  distance 
of  29.7  miles,  is  S8c  per  net  ton.  This  is  the  only  shipping; 
route  to  Butler  of  which  the  Complainant  can  avail  itself. 
The  competitors  of  the  Complainant  in  the  Butler  territory 
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are  located  at  Wick,  Pa.,  and  at  Portersville,  Pa.,  situated 
respectively  on  the  Bessemer  &  Lake  Erie  Railroad  and 
the  Western  Allegheny  Railroad.  The  rate  to  Butler  from 
these  two  points,  via.  the  aforesaid  lines,  on  crushed  rock  is 
42c  per  ton,  a  distance  of  approximately  21  miles.  Inasmuch 
as  the  Baltimore  &  Ohio  Railroad  Company  charges  only 
42c  per  ton  for  hauling  the  same  commodity  from  Ellwood 
City,  Pa.,  to  Youngstown,  Ohio,  a  distance  of  28  miles, 
Complainant  contends  that  the  rate  it  is  charged  to  Butler 
is  unreasonable,  and  asks  that  the  said  rate  be  lowered  to 
42c  per  ton. 

From  the  testimony  of  the  Respondent  it  appears  that 
this  whole  territorj-  in  which  Butler  is  located  on  the  east, 
Youngstown.  Ohio,  on  the  west,  and  Lake  Erie  on  the  north, 
is  included  in  what  is  known  as  the  58c  freight  rate  zone 
on  crushed  stone.  While  local  points  here  and  there  within 
this  area,  owing  to  competitive  situations  and  natural  ad- 
vantages, may  have  a  lower  rate  in  effect  than  58c  a  ton, 
the  general  rate  structure  throughout  that  territory  is  ad- 
justed upon  that  figure  as  the  basic  rate,  and  consequently 
the  element  of  mileage  alone  has  never  been  deemed  suf- 
ficient reason  to  make  a  change  in  the  rate  established  to 
any  given  point. 

It  also  appears  from  the  testimony  that  the  ownership 
of  the  quarries  at  Wick  and  Portersville  is  closely  inter- 
woven with  the  control  of  the  Western  Allegheny  Railroad. 
Consequently  it  is  held  by  Respondent  that  if  the  rate  from 
Ellwood  City  were  reduced  as  desired  by  Complainant, 
there  would  be  nothing  to  hinder  the  Western  Allegheny 
Railroad  Company,  in  order  to  create  a  market  for  its  ma- 
terial, to  lower  the  present  rate,  and  thus  continue  to  main- 
tain the  disparity  that  exists  in  the  rates  now  in  effect. 
In  view  of  the  fact  that  Complainant  desires  the  lower  rate 
to  Butler  in  order  that  it  may  meet  the  competition  from 
Wick  and  Portersville,  and  still  further  in  view  of  the  al- 
leged proprietary  interest  the  Western  Allegheny  Railroad 
Company  has  in  the  quarries  at  these  points,  there  is  a 
serious  doubt  if  the  proposed  reduction  in  the  rates  would 
afford  any  permanent  relief  in  the  situation,  if  it  were 
granted. 

The  testimony  further  shows  that  the  Clydesdale  Stone 
Company  in  1914  "made  the  following  shipments  to  points 
on  the  Bessemer  &  Lake  Erie  Railroad  in  connection  with 
those  quarries  on  the  Western  Allegheny  Railroad;  to  Cul- 
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mersville,  Pennsylvania,  9  cars,  1,500,200  pounds,  the 
Clydesdale  Stone  Company  rate  was  58  cents;  the  rate  from 
the  Western  Allegheny  was  42  cents ;  Curtisville,  Pennsyl- 
vania, one  car  113,700  pounds,  the  same  rate  adjustment; 
North  Bessemer,  Pa.,  two  cars,  231,400  pounds,  the  same 
rate  adjustment;  Red  Haven,  Pennsylvania,  48  cars,  4,592,- 
100  pounds,  same  rate  adjustment,"  These  shipments  tend 
to  show  that  the  disparity  in  the  rates  charged  over  the 
different  roads  does  not  exclude  the  Stone  Company  from 
the  territory  where  its  competitors  have  the  lower  rate,  but 
in  spite  of  it  the  Complainant  can  enter  the  same  held  and 
do  business. 

The  Complainant  is  asking  for  a  reduction  on  rates  on 
one  railroad  that  it  may  be  able  to  meet  the  competition  of 
shippers  located  upon  another  railroad.  Such  an  adjust-  . 
ment  could  only  be  made  equitably  on  the  ground  that  the 
natural  and  commercial  advantages  of  the  competitive  lo- 
calities are  similar,  and  would  be  similarly  affected  by  the 
change.  As  a  matter  of  fact  such  a  correspondence  in  re- 
sources and  advantages  is  seldom,  if  ever  found  between  two 
places  on  different  railroads.  Unless  the  information  deal- 
ing with  the  situation  clearly  establishes  that  the  places  in- 
volved are  affected  in  the  same  manner,  no  attempt  should 
be  made  to  adjust  rates  in  this  wise  by  a  Commission  rul- 
ing. Nor  could  it  be  done  under  any  circumstances  and 
secure  a  satisfactory  result,  unless  all  roads  in  interest  were 
made  a  party  to  the  issue. 

The  tariff  schedules  on  file  show  that  the  Complainant  en- 
joys a  lower  rate  than  its  competitors  on  the  Western  Al- 
legheny Railroad  to  all  points  on  the  Baltimore  &  Ohio 
Railroad  from  Ellwood  City  to  Bakerstown,  a  distance  of 
approximately  27  miles.  On  all  points  east  of  Bakerstown 
it  is  granted  the  common  basic  rate  of  58c  which  is  charged 
against  all  shippers  of  crushed  stone  from  that  point.  Ac- 
cording to  this  schedule  the  Complainant  now  enjoys  a 
differential  or  advantage  of  lie  per  ton  from  Frisco  to 
Harmony  Junction,  and  of  5c  from  Mars  City  to  Bakers- 
town, and  should  the  rate  from  Ellwood  City  to  Harmony 
Junction  be  reduced  to  32  cents,  it  would  give  Complainant 
an  advantage  of  26  cents  per  ton  in  that  territory  over  its 
competitors  located  on  the  Bessemer  and  Lake  Erie  and  on 
the  Western  Allegheny  Railroad.  It  would  naturally  fol- 
low that  if  the  Complainant  would  be  given  exclusive  con- 
trol of  the  markets  at  these  points,  that  its  competitors  at 
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Wick  and  Portersville  would  insist  on  a  readjustment  of 
rates  in  order  to  secure  equally  favorable  shipping  advan- 
tages to  Butler,  with  a  view  of  getting  exclusive  control  of 
the  market  in  that  territory.  Such  a  state  of  affairs  would 
be  unfortunate  upon  the  whole  to  the  business  of  all  parties 
in  interest. 

A  rate  structure  that  is  worked  out  to  apply  to  a  large 
territory  is  rather  a  complex  and  intricate  matter,  and 
should  not  be  distubed  except  for  good  and  sufficient  cause. 
The  fact  that  a  shipper  finds  that  a  competitor  located  on 
another  railroad  and  shipping  over  that  line  is  able  to  reach 
a  common  market  at  a  lower  rate,  is  in  itself  not  sufficient 
ground  to  lower  his  rate. 

In  view  of  the  facts,  therefore,  presented  in  this  case, 
the  Commission  will  be  constrained  to  deny  the  prayer  of 
the  Complainant,  and  dismiss  the  complaint. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on 
the  date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  August  12,  1915,  it  is  ordered;  That  the  com- 
plaint in  this  case  be,  and  the  same  is  hereby,  dismissed. 


In  the  Matter  of  Issuing  One-way  Passenger  Tickets 
Valid  For  Use  in  Either  Direction. 

Public  Service  Commission.  In  Re  Administrative  Rul- 
ing No.  9. 

By  THE  Commission,  September  24,  1915. 

WHEREAS,  The  Public  Service  Commission  of  the  Com- 
monwealth of  Pennsylvania,  on  the  22d  day  of  July,  1915, 
adopted  its  Administrative  Ruling  No.  9,  relating  to  the 
issuing  of  one-way  passenger  tickets  valid  for  use  in  either 
direction,  and 

WHEREAS,  The  Trunk  Line  Association  apphed  to  said 
Commission  for  the  revocation  of  said  Ruling,  and  there- 
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Commoii wealth,  ex  rel.  N.  R.  Beamer,  vi.  R.  K.  Young,  State  Treaaurer. 

Upon  the  effective  date  of  the  said  Ruling  was  extended  to 
October  1st,  1915,  and  a  hearing  had  by  said  Commission 
upon  the  matters  and  things  involved  in  said  Ruling; 

NOW,  to-writ,  September  24th,  1915,  The  Public  Service 
Commission  of  the  Commonwealth  of  Pennsylvania  hereby 
re-af!irms  the  said  Administrative  Ruling  No.  9,  and  directs 
that  railroad  companies  comply  with  the  provisions  there- 
of not  later  than  October  1st,  1915. 


Commonwealth  of  Pennsylvania,  ex  rel.  N.  R.  Beaher 
ET  AL.,  Commissioners  of  the  County  of  Adams,  vs. 
R.  K.  Young,  State  Treasurer  of  the  Common- 
wealth OF  Pennsylvania. 

Highways — Cost  oj  Improvement  and  Maintenance — Collection 

of  Amount  Due  Commontoealth  by  Municipalities — 

Act  of  May  31,  1911. 

Under  SecUon  33  of  tbe  Act  of  May  31,  1911,  P.  L.  468,  the  State 
Treaenrer  cannot  charge  against  funds  In  his  hands,  belonging  to  a 
coantr,  tbe  unpaid  share  of  tbe  cost  of  hlghwHy  Improvement  or 
maintenance  due  the  Cotnmonwealtb  by  a  township  of  such  county. 

The  ilabllltles  of  mnaicipalittes  for  tbe  cost  and  expense  of  high- 
way improvement  or  maintenance  Is  not  Joint  but  several. 

The  Stat«  Treasurer  may  charge  the  amount  due  the  Common- 
wealth by  a  county,  for  highway  Improvement  or  maintenance, 
against  the  funds  of  the  county  In  bis  hands.  He  may  so  charge 
against  the  funds  of  townships,  boroughs  and  incoi-porated  towns. 

The  parpose  of  SeoUon  33  of  the  Act  of  May  31,  ISll,  wae  to  en- 
able tbe  Commonwealth  to  receive,  without  delay  or  litigation,  from 
each  municipality  its  share  of  the  cost  and  expense  of  tbe  highway 
Improvement  or  maintenance  by  permitting  the  mutual  obligations 
of  tbe  Commonwealth  end  the  rouniclpallty  to  be  ^t  off  against 
each  other.  It  was  not  intended  to  enlarge  the  liability  of  tlie 
municipalities  to  include  obligations  not  their  own. 

Demurrer  to  return  to  writ  of  mandamus.  C.  P.  Dauphin 
County,  No.  3  Commonwealth  Docket.  1915. 
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Commonwetlth,  »'rel.  N.  R.  Beamer,  vs.  R.  K.  Young,  State  Treasurer. 

JIf.  fV.  Jacobs,  John  D.  Keitk  and  /.  Donald  Sti/opf,  for 
plaintiff. 

Francis  Shunk  Brown,  Attorney  General,  and  fl^m.  M.  Har- 
gesl.  Second  Deputy  Attorney  General,  for  defendant. 

KuNKEL,  P.  J.,  September  27,  1915. 

This  cause  comes  before  us  on  the  demurrer  to  the  return 
filed  to  the  petition  for  the  writ  of  mandamus,  and  presents 
the  single  question  whether  the  State  Treasurer  is  author- 
ized or  required  to  charge  against  the  fund  in  his  hands, 
due  to  Adams  County  for  the  expenses  of  conducting  in 
that  county  the  primary  election  in  the  year  1913,  Straban 
Township's  unpaid  share  of  the  expense  and  cost  of  the 
highway  improvement  made  therein.  The  authority  for  so 
doing,  the  defendant  claims,  is  found  in  Section  33  of  the 
Act  of  May  31,  1911,  P.  L.  468.  By  this  section  it  is  pro- 
vided, that  if  the  respective  shares  of  the  cost  and  expense 
of  the  improvement  or  of  the  subsequent  maintenance 
thereof  of  the  county,  township,  borough  or  incorporated 
town,  or  all  or  either  of  them,  shall  not  be  paid  to  the  State 
Treasurer  within  thirty  days  after  being  certified,  "then  the 
said  shares  of  the  county,  township,  borough,  or  incorpo- 
rated town,  either  or  all  of  them,  remaining  unpaid,  shall 
be  charged  by  the  State  Treasurer  against  any  funds  of 
said  county,  township,  borough,  or  incorporated  town  which 
may  be  in  the  hands  of  the  State  Treasurer,  or  which  may 
thereafter  come  into  his  hands,  excepting  school  funds." 
If  this  provision  of  the  law  be  construed  to  mean  that  the 
county  is  answerable  for  the  default  of  the  township  or  the 
incorporated  borough  or  town  in  paying  its  share  of  the 
cost  and  expense  of  the  highway  improvement,  it  follows 
that  each  one  of  the  municipalities,  the  township  and  in- 
corporated town  or  borough,  as  well  as  the  county,  shall  be 
answerable  for  the  share  of  the  others.  We  are  not  satisfied 
that  this  was  the  intention  of  the  legislature.  The  section 
must  be  construed  in  the  light  of  the  other  provisions  of 
the  Act  relating  to  the  subject.  An  examination  thereof 
clearly  shows  that  the  liability  of  the  municipalities  for  the 
cost  and  expense  of  highway  improvement  or  maintenance 
was  not  to  be  joint,  but  several.  The  Act  specifically  fixes 
the  proportion  of  the  cost  which  the  Commonwealth,  the 
county,  the  township  and  the  borough  or  incorporated  town 
is  to  bear,  and  there  is  nothing  to  suggest  that  either  was 
E  any  greater  obligation  than  that  which  is  therein 
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set  forth.  We  think  that  the  true  construction  of  the  sec- 
tion is,  that  the  county,  township,  borough  or  incorporated 
town  must  each  answer  for  its  own  share,  and  not  that  each 
one  is  to  be  answerable  for  the  share  of  the  others.  Color 
is  given  to  this  construction  by  the  use  of  the  word  "re- 
spective" to  qualify  the  word  "shares"  used  in  the  section. 
This  construction  also  is  consistent  with  the  other  parts 
of  the  Act.  The  section,  therefore,  so  interpreted,  means 
that  the  Treasurer  shall  charge  the  cost  and  expense  owing 
by  the  county  against  the  funds  of  the  county  in  his  hands, 
and  the  cost  and  expense  due  by  the  township  against  the 
funds  in  his  hands  belonging  to  the  township,  and  so  with 
respect  to  the  boroughs  and  to  the  incorporated  towns.  It 
seems  reasonable  that  if  it  was  intended,  as  contended  for 
by  the  defendant,  that  each  municipality  should  answer 
for  the  shares  of  the  others,  some  express  provision  would 
have  been  made  by  which  the  municipality  required  to  pay 
more  than  its  share  could  reimburse  itself,  but  there  is  no 
legislative  expression  in  that  particular.  Light  may  also 
be  thrown  upon  the  legislative  intention  by  reference  to  the 
previous  legislation  on  the  subject.  By  Section  18  of  the 
Act  of  May  1,  1905,  P.  L.  326,  amended  by  Section  5  of  the 
Act  of  June  8,  1907,  P.  L.  513,  it  was  provided  that  the 
shares  of  counties  and  townships  and  boroughs,  or  either 
or  both  of  them,  remaining  unpaid,  should  be  charged  by 
the  State  Treasurer  against  any  funds  of  said  county  which 
may  be  in  his  hands.  By  that  provision  it  appears  that  the 
funds  of  the  county  in  the  hands  of  the  State  Treasurer 
were  to  be  chargeable,  not  only  with  the  county's  own 
share  of  the  cost  of  the  highway  improvement,  but  also 
with  that  of  the  township  or  borough,  or  of  both  of  them. 
But  a  significant  change  was  made  by  section  33  under  dis- 
cussion. The  State  Treasurer  was  authorized  to  charge 
the  respective  shares  remaining  unpaid  against  the  funds 
of  the  county,  township,  borough  or  incorporated  town,  by 
which  it  was  evidently  intended  to  relieve  the  county  from 
the  shares  of  the  others  and  to  make  each  municipality 
liable  for  its  share  of  the  cost  and  expense  of  the  improve- 
ment. The  general  purpose  of  the  section  evidently  was  to 
enable  the  Commonwealth  to  receive  without  delay  of  liti- 
gation from  each  municipality  its  share  of  the  cost  and 
expense,  by  permitting  the  mutual  obligations  of  the  Com- 
monwealth and  the  municipality  to  be  set  off  against  each 
other,  but  we  would  not  be  justified  in  extending  the  effect 
of  the  section  further  so  as  to  enlarge  the  liability  of  the 
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several  municipalities  without  a  clearer  declaration  that 
such  was  the  legislative  intention. 

Adams  County  has  paid  its  full  share  of  the  improvement 
in  question,  and  to  permit  the  unpaid  share  of  the  township 
to  be  charged  against  the  moneys  owing  to  the  county 
would  be  to  require  it  to  pay  the  township's  debt.  This 
ought  not  to  be  permitted  on  any  doubtful  or  inconsistent 
provision  of  the  Act. 

This  being  our  view  the  demurrer  is  sustained,  and  judg- 
ment is  directed  to  be  entered  thereon  in  favor  of  the  plain- 
tifE  and  against  the  defendant.  If  it  be  necessary  and  format 
application  be  made,  a  writ  of  peremptory  mandamus  will 
be  directed  to  issue. 


Commonwealth  Insurance  Agency  vs.  William  H.  Op- 

PERHAN    AND    KaRL    T.    OpPERMAN,    INDIVIDUALLY    AND 

Trading  as  William  H.  Opperman  and  Company. 

Contracts — Acliont — Parties. 

A  casualty  Lompan;,  by  contract  In  writing,  agreed  to  become 
surety  on  ithe  bona  of  a  contractor  Is  consideration  of  the  paym^it 
by  the  contractor  to  the  casualty  company  of  an  annual  premium. 
The  contract  was  elected  by  an  agent  representing  tbe  casualty 
company.  By  an  agreement  betweeii  the  agent  and  the  casualty  com- 
pany the  agent  was  to  pay  the  premium  to  ^the  casualty  company,  less 
a  commission  for  services.  The  flret  premium  was  paid  by  tbe 
contractor  to  the  agent.  When  tbe  second  premium  became  due 
the  agent  paid  it  to  tbe  casualty  company  and  on  refusal  of  payment 
by  the  contractor  suit  was  brought  on  tbe  contract  between  the 
casualty  company  and  the  contractor,  In  the  name  of  tbe  agent 

Heu>,  that  tbe  plalntUr  was  neither  a  nominal  uor  a  aubBtantial 
party  to  the  contract  In  suit  and  could  not  maintain  the  action. 

Motion  for  judgment  non  obstante  veredicto.  C.  P.  Dau- 
phin County,  No.  838,  January  Term,  1913. 

Job  J.  Conklin,  for  plaintiff. 

Jackson  y  Jackson  and  C  H.  Backenstoe,  for  defendant. 

KuNKEL,  p.  J.,  September  27,  1915. 

The  question  presented  is  whether  the  plaintiff  can  main- 
tain this  action  against  the  defendants.  The  action  is 
founded  on  a  certain  contract  in  writing,  the  parties  to 
which  are  the  Maryland  Casualty  Company  and  the  de- 
fendants.   By  its  terms  the  defendants  agreed  to  pay  to  the 
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Casualty  Company  an  annual  premium  of  $450  for  acting 
as  surety  on  their  contract  with  the  City  of  Harrisbui^  for 
the  performance  of  certain  public  work.  The  contract  was 
effected  through  the  agency  of  the  plaintiff,  who  was  the 
representative  of  the  Casualty  Company.  Under  an  arrange- 
ment between  the  plaintiff  and  the  Casualty  Company  the 
plaintiff  was  to  pay  the  premium  to  that  company,  less  a 
certain  commission  which  it  was  entitled  to  retain  for  its 
services.  The  first  premium  was  p^id  by  the  defendants  to 
the  plaintiff,  and  this  action  is  brought  for  the  second  pre- 
mium, which  is  alleged  to  be  due  and  payable  and  which 
the  plaintiff  paid  to  the  Casualty  Company.  The  ground 
on  which  the  plaintiff  claims  to  be  entitled  to  maintain  the 
action  is  that  it  has  a  beneficial  interest  in  the  performance 
of  the  contract,  that  interest  being  its  right  to  a  part  of  the 
premium  as  commissions  for  services  in  securing  the  con- 
tract. At  the  trial  of  the  case  ohjcction  was  made  by  the 
defendants  to  the  right  of  the  plaintiff  to  maintain  the 
action.  The  objection  was  overruled,  testimony  was  taken, 
and  there  being  no  dispute  as  to  the  facts  the  jury  was 
directed  to  return  a  verdict  for  the  amount  of  the  premium 
in  favor  of  the  plaintiff,  subject  to  the  question  of  its  right 
to  recover. 

The  plaintiff  relies  in  support  of  its  contention  upon  the 
case  of  Steamboat  Company  vs.  Atkins  &  Co.,  22  Pa.  522, 
which  was  an  action  against  the  Steamboat  Company  for 
the  loss  of  goods  which  the  Steamboat  Company  had  agreed 
with  the  plaintiff  to  deliver  in  good  order  to  the  consignee. 
The  action  was  brought  in  the  name  of  the  plaintiff  for  his 
own  use  and  for  the  use  of  the  consignee.  An  examination 
of  the  case  shows  that  the  contract  was  made  with  the 
plaintiff,  that  the  goods  shipped  were  in  his  possession  and 
that  the  previous  freight  charges  had  been  paid  by  him. 
The  case  is  not  in  point.  The  action  here  does  not  purport 
to  be  based  upon  a  contract  made  by  the  defendants  with 
the  plaintiff.  The  contract  is  in  writing  and  the  parties 
thereto  are  the  Casualty  Company  and  the  defendants.  The 
contract  was  to  pay,  not  to  the  plaintiff,  but  to  the  Casualty 
Company.  Tt  is  true  that  the  contract  was  effected  through 
the  instrumentality  of  the  plaintiff,  but  was  not  with  the 
plaintiff.  The  plaintiff  was  not  a  party  thereto  in  any 
sense,  either  for  itself  or  for  the  Casualty  Company.  It  is 
quite  clear,  therefore,  that  this  case  does  not  come  within 
the  rule  that  when  an  agent  makes  a  contract  in  his  own 
name,  though  for  a  disclosed  principal,  and  has  a  beneficial 
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interest  in  its  performance,  he  may  maintain  an  action 
thereon  in  his  own  name.  The  plaintiff  here  is  neither  a 
nominal  nor  substantial  party  to  the  contract  in  suit. 

The  suggestion  that  the  plaintiff  has  already  paid  the 
premium  to  the  Casualty  Company  under  its  arrangement 
with  that  company  cannot  aid  in  sustaining  its  contention 
to  recover  in  this  case.  If  the  defendants  procured  the 
plaintiff  to  pay  the  premium  or  assented  to  such  payment 
in  their  behalf,  they  may  have  made  themselves  liable  to 
the  plaintiff  for  moneys  laid  out  and  expended,  but  this 
action  is  not  based  upon  any  such  implied  contract. 

We  are  of  the  opinion  that  the  plaintiff  cannot  maintain 
the  action.  The  motion  for  judgment  non  obstante  vere- 
dicto is  sustained  and  accordingly  judgment  is  directed  to 
be  entered  in  favor  of  the  defendants  non  obstante  vere- 
dictor  upon  payment  of  the  jury  fee. 


Building  and  Loan  Associations. 

Building  and  Loan  Associations — Full  Paid  and  Install- 
ment Stock. 

It  Is  not  permiBBfble  for  a  building  and  loan  aeeodatlon  to  baT« 
more  full  paid  stock  than  installment  stock.  The  amount  of  full 
paid  stock  is  subject  to  soch  regulation  by  the  Commissioner  of 
Banking  as  will  maintain  that  class  of  stock  In  an  Incidental  rela- 
tion to  Installment  stock. 

It  is  IllesBl  lor  a  building  and  loan  association  to  Issue  fall  paid 
stock,  the  interest  or  dividend  on  which  Is  gnaranteed,  whether 
earned  or  not  The  rate  of  dividend  payable  on  full  paid  «tock 
cannot  esoeed  thait  carried  and  credited  to  Installment  stock  and 
may  be  such  amount  less  as  the  association,  hy  Its  hy-laws,  may 
detennlne. 

Attorney  General's  Department.  Opinion  to  William  H. 
Smith,  Commissioner  of  Banking. 

Davis,  Deputy  Attorney  General,  September  23,  1915. 

I  have  your  letter  of  September  3rd,  1915,  asking: 
First :    Whether  a  building  and  loan  association 
in  this  State  may  issue  more  full-paid  stock  than 
installment  stock  and  if  not  to  what  extent  full- 
paid  stock  may  be  issued. 
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Second :   As  to  whether  or  not  the  promise  of  a 

fixed  rate  of  interest  or  dividend  on  full-paid  stock 

is  lawful  and  if  not  in  what  manner  the  rate  of 

profits  in  this  class  of  stock  should  be  determined. 

Answering  your  first  inquiry,  I  have  to  advise  that  in  an 

opinion  of  the  Hon.  John  P.  Elkin,  Attorney  General,  given 

on  this  same  subject  on  September  21st,  1899,  it  was  held: 

"The  primary  and  principal  business  of  building 
and  loan  associations  incorporated  under  the  Act 
of  1874  must  be  the  issuing  of  installment  stock. 
Full-paid  and  prepaid  stock  may  be  issued  to  a 
limited  extent  as  incidental  to  the  principal  busi- 
ness of  the  association  issuing  the  same;  that  is 
to  say,  where  the  best  interests  of  those  holding 
installment  stock  will  be  saved  by  issuing  a  suf- 
ficient amount  of  full-paid  or  prepaid  stock  to  en- 
able the  association  to  meet  the  demands  of  bor- 
rowing members,  it  may  be  done  without  violat- 
ing any  charter  rights. 

The    issuance    of    full-paid    and    prepaid    stock 
should  not  at  any  time  be  permitted  to  become  the 
principal  business  of  the  association,   and  at   no 
time  should  there  be  more  prepaid  and  full-paid 
stock  issued  than  there  is  installment  stock  out- 
standing." 
The  soundness  of  this  opinion  was  evidenced  by  its  prac- 
tical adoption  by  the  Supreme  Court  of  this  State  in  1906, 
when,  in  the  case  of  Folk  vs.  State  Capital  Savings  Asso- 
ciation, 214  Pa.  529,  it  was  held  that  the  issuance  of  full- 
paid  stock  was  lawful, 

"provided  that  the  issue  is  incidental  to  the  main 
business  of  the  association,  and  is  intended  to  pro- 
vide a  fund  from  which  loans  may  be  made  to  the 
holders  of  installment  stock.     To  this  extent  and 
for  this  purpose,   its  issue  is  within   the   implied 
powers  of  such  association." 
It  is  doubtful  if  the  Supreme  Court  could  have  expressed 
in  much  stronger  language  the  fact  that  the  issuance  of 
full-paid   and   prepaid   stock   must  not   be  either   the  pre- 
dominating business  of  a  building  and  loan  association  nor 
even  an  equal  business  with  that  of  its  issuance  of  install- 
ment  stock.     No  technical   definition   of  the   word   "inci- 
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dental"  is  necessary.  However,  Words  and  Phrases,  Vol. 
4,  page  3493,  gives  the  following  definition,  quoting  from 
Thomas  vs.  Harmon  (N.  Y.),  46  Hun.  75-77. 

"Belonging  to  or  pertaining  to;  following;  de- 
pending upon  another  thing  as  more  worthy;  some- 
thing necessarily  pertaining  to  or  depending  on  an- 
other, which  is  termed  the  principal." 

It  is,  therefore,  absurd  to  argue  than  an  issue  of  one  kind 
of  stock  which  exceeds  that  of  another  kind  of  stock  is 
incidental  to  the  latter. 

It  is  difficult  to  determine  what  definite  proportion  of 
full-paid  stock  is  permissible.  This  is  a  matter  which,  after 
due  deliveration,  you  should  decide  upon  and  promulgate 
as  a  rule  of  your  Department.  Under  the  general  powers 
conferred  upon  the  Commissioner  of  Banking  by  the  Act 
of  February  11,  1895,  P.  L.  4,  the  Commissioner  of  Banking 
is  authorized  to  exercise  supervision  over  building  and 
loan  associations  as  well  as  other  banking  institutions,  and 
to  require  them  to  conduct  their  business  upon  a  sound  and 
substantial  basis,  so  that  the  best  interests  of  the  share- 
holders, depositors  and  the  public  generally  may  be  con- 
served thereby. 

See  Opinion  of  John  P.  Elkin,  Attorney  General,  under 
date  of  July  19,  1899. 

A  ruling  by  your  Department  to  the  effect  that  no  build- 
ing and  loan  association  may  issue  as  full-paid  or  prepaid 
stock  more  than  one-third  of  its  total  outstanding  stock, 
regardless  of  the  amount  paid  in  on  the  stallment  stock, 
should  not  be  considered  arbitrary.  That  or  any  other 
reasonable  regulation  which  would  conform  to  the  Court's 
opinion  in  Folk  vs.  State  Capital  Savings  Association,  supra, 
could  be  set  as  a  fixed  standard. 

In  making  such  a  ruling,  you  should  consider  the  practice 
which  has  grown  up  in  several  associations  and  work  out 
some  method  which,  without  undue  disturbance  or  injury 
to  those  now  having  a  preponderance  of  full-paid  or  pre- 
paid stock,  could  effectively  correct  the  present  clearly  ir- 
regular issuance  of  this  class  of  stock. 

Summarizing  this  point  I  have,  therefore,  to  advice  that 
it  is  not  permissible  for  a  building  and  loan  association  to 
have  more  full-paid  stock  than  installment  stock,  and  that 
the  extent  of  full-paid  stock  permissible  is  subject  to  such 
regulation  by  you  as  will  maintain  that  stock  in  an  inci- 
dental relation  to  the  installment  stock. 
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Answering  your  second  inquiry  would  say  that  under, 
the  authority  of  Polk  vs.  State  Capital  Savings  Association, 
supra,  it  would  be  illegal  for  a  building  and  loan  association 
to  issue  any  full-paid  or  prepaid  stock,  the  interest  or  divi- 
dend on  which  is  guaranteed,  irrespective  of  whether  the 
same  were  earned  or  not.  The  rate  of  dividend  payable  on 
this  class  of  stock  cannot  exceed  that  earned  and  credited 
to  the  straight  installment  stock  and  may  be  such  amount 
less  as  the  association  by  its  by-laws  may  determine. 


Life  Insurance  Companies. 
Life  Insurance — Special  Charters. 
A  trust  company,  Incorporated  under  a  special  act  of  assemblr 
with  power  to  make  all  kinds  of  Insurance  upon  lives,  cannot,  after 
sheriff's  sale  and  reorganization  under  the  Act  of  June  20,  1911, 
P.  L.  1092,  exercise  the  powers  and  privllegree  of  the  original  act 
of  Incorporation,  except  upon  compliance  with  the  act  of  assembly 
creating  the  Insurance  Departmnit  and  its  supplements  and  the 
cognate  aota  relating  thereto.  . 

Attorney  General's  Department.  Opinion  to  Charles 
Johnson,  Insurance  Commissioner. 

Brown,  Attorney  General,  September  29,  1915. 

I  have  your  letter  of  the  3rd  instant  requesting  an  opinion 
as  to  whether  the  Insurance  Department  can  properly 
license  the  General  Trust  Company  to  transact  the  business 
of  insuring  lives,  etc.,  without  the  capital  of  the  company 
being  paid  up  and  invested  as  required  by  the  Act  of  June  1, 
1911,  P.  L.  581.  The  facts,  as  presented  to  me,  are  as 
follows : 

The  East  End  Life  Insurance  and  Improvement  Trust 
Company  of  Pittsburgh  was  incorporated  by  Act  of  As- 
sembly approved  April  1.  1872,  P.  L  710,  By  section  3 
power  was  given  the  company,  inter  alia,  "to  make  all  kinds 
of  insurance  upon  life  or  lives."  Letters-patent  were  issued 
by  the  Governor,  April  30,  1872,  and  the  corporate  title  was 
changed  to  "Liberty  Improvement  Bank."  on  June  1,  1874, 
by  decree  of  the  Court  of  Common  Pleas  of  Allegheny 
County,  and  on  April  15,  1890,  by'  decree  of  the  Court  of 
Common  Pleas  No.  2  of  Allegheny  County,  to  "Home  Life 
and  Investment  Company,"  and  on  June  2,  1909,  to  "Union 
National  Life  Insurance  Company,"  by  certificate,  under 
the  Act  of  April  22,  1903,  P.  L.  251. 
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On  May  8,  1914,  a  judgment  was  entered  against  the  cor- 
poration in  the  Court  of  Common  Pleas  No.  1  of  Phila- 
delphia County,  and  in  due  course  by  special  fi.  fa.  under 
the  Act  of  April  7,  1870,  P.  L.  58,  the  Sheriff  of  Philadel- 
phia County  levied  upon  the  franchises,  charter  and  prop- 
erty rights  of  the  Union  National  Life  Insurance  Company 
and  sold  the  same  to  Jacob  Liffman,  et  al. 

The  purchasers  reorganized  the  corporation  under  the 
Act  of  June  20,  1911,  P.  L.  1092,  with  the  present  title 
"General  Trust  Company."  and  fixed  the  capital  stock  at 
$200,000,  all  of  which  was  issued  as  fully  paid  stock,  in 
payment  for  the  franchises,  charter  and  property  purchased 
as  aforesaid,  in  accordance  with  the  following  provisions  of 
said  Act: 

"The  said  stock  thus  issued  by  the  said  new  cor- 
poration may  consist  wholly  of  common  stock,  or 
partly  of  common  stock  and  partly  of  preferred 
stock;  and  the  whole,  or  any  part  thereof,  may  be 
issued  as  fully  paid  stock,  in  payment  or  part  pay- 
ment for  the  properly  so  purchased." 

The  question  now  is,  whether  this  company  can  be 
licensed  by  your  Department  to  transact  the  business  of 
insuring  lives  without  complying  with  the  requirements 
of  the  Act  of  June  1,  1911,  P.  L.  581,  which  provides  that 
joint  stock  companies  incorporated  thereunder  to  insure 
lives,  must  either  have  a  capital  of  not  less  than  $200,000 
or  a  capital  of  $100,000  and  in  addition  thereto  a  net  surplus 
of  not  Jess  than  $200,000,  (Section  14)  and  in  Section  8: 

"As  soon  as  the  entire  amount  of  the  authorized 
capital  of  a  joint  stock  company  incorporated  under 
this  Act  has  been  paid  in,  certificates  shall  be  is- 
,  sued  therefor  to  the  persons  entitled  to  receive  the 
same,  which  certificates  shall  be  transferrable  at 
any  time  upon  the  books  of  the  company;  and  the 
president  or  secretary  of  the  company  shall  notify 
the  Insurance  Commissioner  that  the  capital  of  the 
company  has  been  paid  in,  and  that  it  is  ready  to 
commence  business.  Upon  receipt  of  which  notice 
the  Insurance  Commissioner  shall,  in  person,  or 
by  deputy  or  examiners,  examine  the  company; 
and,  in  case  he  finds  that  it  has  complied  with  the 
provisions  of  this  Act,  and  is  possessed  of  funds, 
invested  in  the  manner  herein  specified,  equal  to  the 
amount  of  its  capital,  he  shall  issue  to  said  com- 
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pany  a  certilicate  showing  that  it  has  been  or- 
ganized in  accordance  with  the  provisions  of  this 
Act,  and  that  it  has  the  requisite  amount  of  capital 
for  the  transaction  of  business  in  the  Common- 
wealth, which  certificate  shall  empower  the  com- 
pany to  issue  policies,  and  otherwise  transact  the 
business  of  insurance  for  which  it  was  organized." 

The  investments  permitted  are  set  forth  in  section  16  and 
are  limited  to  real  estate,  ground  rents  and  mortgage  loans, 
and  certain  bonds  therein  specifically  set  forth.  No  pro- 
vision is  made  for  considering  the  supposed  value  of  its 
franchises  and  charter  as  a  valid  security  or  investment 
for  such  purposes. 

The  business  of  insuring  lives  is  one  which  is  under  the 
special  care  and  protection  of  the  State.  In  the  ordinary 
course  of  the  business,  payments  by  the  insured  are  ex- 
pected to  run  for  a  long  period  of  years,  and  the  company 
is  ordinarily  only  called  upon  to  pay  in  accordance  with  its 
policy  upon  the  death  of  the  insured.  For  this,  and  many 
other  reasons  which  it  is  not  necessary  to  advert  to  here, 
the  State  exercises  the  closest  supervision  over  this  class  of 
business  and  has  forbidden  the  insuring  of  lives  by  any  in- 
dividual or  partnership  or  association  other  than  a  legally 
incorporated  company  subject  to  the  examination  and  su- 
pervision of  the  Insurance  Department.  (Act  of  June  1, 
1911.  P.  L.  581,  Sec.  307.) 

Does  the  Act  of  June  1,  1911,  P.  L.  581,  apply  to  this  com- 
pany, which  was  originally  incorporated  April  1,  1872?  I 
have  no  doubt  that  it  does.  The  company  received  its  char- 
ter subject  to  the  provisions  of  the  amendment  to  the  Con- 
stitution of  1857,  which  provides  that: 

"The  Legislature  shall  have  power  to  alter,  re- 
voke or  annul  any  charter  of  incorporation  hereto- 
fore conferred  by  or  under  any  general  or  special 
law  whenever  in  their  opinion  it  may  be  injurious 
to  any  citizens  of  the  Commonwealth;  in  such 
manner,  however,  that  no  injiistice  may  be  done 
to  the  corporators." 

Subsequently  the  Legislature  saw  fit  to  establish  the  In- 
surance Department,  and  gave  to  it  full  supervision  and 
control  over  all  companies  carrying  on  the  business  of  in- 
suring lives,  and  thereafter  this  company  held  its  charter 
subject  to  the  provisions  of  such  Acts  of  Assembly  gov- 
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erning  the  business  of  insttring  lives  as  the  Legislature  of 
the  Commonwealth  saw  fit  to  enact. 

At  the  time  the  franchises,  charter  and  properly  rights 
of  the  Union  National  Life  Insurance  Company  were  levied 
upon  by  the  Sheriff  of  Philadelphia  County  and  sold  to  the 
re-organizers  of  the  General  Trust  Company,  it  was  in- 
solvent and  could  not  have  continued  to  transact  the  busi- 
ness of  insuring  lives  within  the  State  of  Pennsylvania.  If 
the  re-organizers  of  such  an  insolvent  insurance  company 
by  following  the  above  provisions  of  the  Act  of  June  20, 
1911,  P.  L.  1092,  can  be  permitted  to  engage  in  the  business 
of  insuring  lives  by  arbitrarily  fixing  the  value  of  the  cor- 
porate franchises  purchased  by  them  at  §200,000  and  is- 
suing to  themselves  all  of  said  stock  as  fully  paid  stock, 
in  payment  for  such  franchises  and  charter  rights,  the  re- 
sult would  be  that  an  insolvent  insurance  company,  which 
is  unable  to  continue  the  business  of  insuring  lives  under 
the  laws  of  the  Commonwealth,  by  a  mere  re-organization 
and  arbitrary  or  even  fictitious  valuation  of  its  property 
rights,  could,  "without  the  investment  of  any  additional 
money  or  capital,  carry  on  the  business  of  insuring  lives, 
although  it  has  no  money  with  which  to  pay  or  meet  any 
losses  incurred  in  such  business. 

The  proposition  needs  onlv  to  be  stated  to  show  its  ab- 
surdity. The  Act  of  June  20,  1911,  P.  L.  1092,  does  not 
repeal  and  is  not  inconsistent  with  the  Act  of  June  1,  1911, 
P.  L.  581,  so  far  as  relates  to  the  incorporation  and  licensing 
of  corporations  for  the  purpose  of  insuring  lives. 

You  are,  therefore,  advised  that  the  General  Trust  Com- 
pany can  only  exercise  the  privileges  and  powers  granted 
to  it  in  the  original  Act  of  incorporation  subject  to  and  in 
compliance  with  the  terms  of  the  Act  of  Assembly  creating 
the  Insurance  Department  and  its  supplements,  and  the 
cognate  Acts  relating  thereto,  and  that  before  authorizing 
it  to  engage  in  business  as  a  life  insurance  company,  it  must 
satisfy  you  in  accordance  with  the  provisions  of  the  Act  of ' 
June  1,  1911,  that  it  has  a  capital  of  at  least  $200,000  in- 
vested in  the  manner  set  forth  in  said  Act,  or  a  capital  of 
$100,000  and  a  surplus  of  $200,000  so  invested. 

Practically  the  same  question  was  presented  by  Hon. 
Samuel  W.  McCulloch,  former  Insurance  Commissioner, 
to  Attorney  General  Todd,  in  1910,  with  reference  to  this 
same  company,  under  its  title,  Union  National  Life  Insur- 
ance Company,  and  the  opinion  herein  given  is  in  conformity 
with  the  opinion  then  delivered  by  Attorney  General  Todd. 
(Report  of  Attorney  General  1909-1910.  page  119.) 
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Non-Partiian  Nominations — Sole  Nominee — Act  of 
June  iS,  1915. 
Under  the  act  of  June  IS,  1916,  P.  L.  1050,  to  eutitJe  a  non-partisan 
candidate  at  a  prliuaiT  election  to  be  tbe  Bole  nominee,  wben  but 
one  person  la  to  be  elected  at  the  succeeding  election,  be  must  re- 
ceive a  number  of  votes  greater  than  one-half  of  the  total  number 
of  rotes  cast  for  tbe  office  for  which  be  Is  a  candidate  and  greater 
than  one-hal/  of  tbe  number  of  ballots  cast  In  tbe  political  district 
or  division  ulthln  which  tbe  nomination  is  to  be  made. 

Attorney  General's  Department.  Opinion  to  Frederic  A. 
Godcharles,  Deputy  Secretary  of  Commonwealth, 

Brown,  Attorney  General,  October  7,  1915. 

Your  favor  of  the  6th  inst.,  asking  to  be  advised  how  to 
certify  the  result  of  the  primary  election  for  the  office  of 
Judge  of  the  Court  of  Common  Pleas  of  the  Sixth  Judicial 
District,  composed  of  the  County  of  Erie,  is  at  hand. 

I  understand  the  facts  to.be  as  follows: 

At  the  primary  election  recently  held  nominations  were 
made  for  one  office  of  Judge  of  said  district,  fqr  county 
offices  in  the  County  of  Erie,  and  for  the  offices  of  Mayor 
and  other  offices  in  the  third  class  cities  of  Erie  and  Corry, 
in  said  County  of  Erie.  The  nominations  for  Judge  and 
for  Mayor  and  other  city  offices  were  upon  a  non-partisan 
ballot.  The  nominations  for  the  county  offices  were  on  a 
partisan  ballot.  Each  voter  participating  in  the  election 
in  the  city  of  Erie  was  given  two  separate  non-partisan 
ballots,  one  containing  the  names  of  the  non-partisan  can- 
didates for  nominations  to  the  office  of  Judge  for  the  Su- 
perior Court,  and  the  names  of  non-partisan  candidates  for 
the  office  of  Judge  of  the  Court  of  Common  Pleas  of  Erie 
County;  the  other  ballot  containing  the  names  of  non-par- 
tisan candidates  for  city  offices.  The  voter,  if  entitled,  was 
also  given  a  party  ballot. 

In  the  city  of  Erie  the  total  number  of  ballots  cast  for 
all  candidates  for  the  office  of  Mayor  was  9,826,  which  was 
the  highest  number  of  non-partisan  ballots  cast  for  any 
city  office.  The  total  number  of  votes  cast  for  the  Clerk 
of  the  Court  was  12,  323,  and  for  the  candidates  for  County 
Commissioner    25,717,    indicating,    according   to   the    rule 
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adopted  in  the  recent  opinion  given  you  (each  voter  having 
the  right  to  vote  for  two  candidates),  12,858  ballots  cast  for 
the  office  of  County  Commissioner. 

The  total  number  of  votes  cast  for  candidates  to  the 
office  o£  Judge  of  the  Court  of  Common  Pleas  of  Erie 
County  was  14,644,  of  which  Uriah  P.  Rossiter  received 
7,759  and  Joseph  N.  Force  6,881,  four  additional  votes  be- 
ing cast  for  other  candidates. 
The  County  Commissioners  certify: 

"That  the  total  number  of  voters  who  received 
ballots  and  voted  at  the  said  Primary  Election 
held  on  Tuesday,  September  21st,  1915,  in  the  said 
County  of  Erie  was  eighteen  thousand  three  hun- 
dren  fifty-eight  (18,358).  This  includes  the  bal- 
lots cast  for  municipal  candidates  for  Erie  and 
Corry,  third  class  cities  within  this  district,  and  the 
computation  was  arrived  at  in  the  following  man- 
ner: If  voter  cast  non-partisan  ballot  only,  he 
counts  as  one.  If  voter  cast  party  ballot  only,  he 
counts  as  one.  If  voter  cast  all  ballots  he  was  en- 
titled to,  he  counts  as  one.  It  is  the  voters  that 
are  counted." 
The  Act  of  Assembly  approved  June  18.  1915.  P.  L.  1050, 
in  the  first  part  of  Section  13  provides: 

"That  whenever,  at  any  primary,  any  candidate 
for  nomination  to  any  of  the  aforesaid  offices  to 
which  but  one  person  is  to  be  elected  at  the  suc- 
ceeding election,  shall  receive  a  number  of  votes 
greater  than  one-half  of  the  total  number  of  votes 
cast  for  such  office  at  such  primary,  and  greater 
than  one-half  of  the  number  of  BALLOTS  CAST 
in  the  political  district  or  division  within  which  the 
nomination  is  to  be  made,  such  candidate  shall  be 
the  sole  nominee  for  such  office." 

Mr.  Rossiter  received  more  than  fifty  per  cent,  of  "the 
total  number  of  votes  cast  for  such  office"  of  Judge,  and 
hence  there  is  no  question  arising  upon  that  provision  of 
the  act. 

Concisely  stated,  your  question  is  whether  "the  number 
of  ballots  cast  in  the  political  district  or  division  within 
which  the  nomination  is  to  be  made"  in  this  case  includes 
the  votes  for  the  candidates  for  Mayor  in  the  Cities  of  Erie 
and  Corry,  or  whether  it  is  to  be  determined  only  by  the 
highest  number  of  ballots  cast  for  any  county  office. 
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It  has  been  suggested  that  this  provision  of  the  Act  of  As- 
sembly was  intended  to  mean  the  total  number  of  ballots 
cast  for  an  ofRce,  the  jurisdiction  of  which  is  ordinarily 
limited  to  tut  includes  the  whole  of  such  political  district  or 
division. 

It  must  be  noted,  however,  that  the  provision  where  one 
office  is  to  be  filled  is  "the  niimber  of  ballots  cast  in  the 
political  district  or  division,  etc.,"  whereas  in  the  case  where 
two  or  more  candidates  for  judge  are  to  be  elected,  the 
Legislature  by  the  Act  of  1915  changed  the  provision,  and 
made  the  second  requirement  "a  number  greater  than  one- 
half  of  the  number  of  ballots  cast  for  any  one  candidate 
for  any  otKce  in  the  political  district  or  division  within 
which  the  nomination  is  to  be  made."  so  that  the  same 
test  cannot  be  applied  to  both  cases. 

In  an  opinion  just  rendered  to  your  Department,  I  ad- 
vised that  the  language  of  this  statute,  and  that 
the  words  "for  any  one  candidate  for  any  office" 
which  were  inserted  in  the  amendment,  being  plain, 
could  not  be  disregarded,  and  that  the  Legislature, 
where  one  office  was  to  be  filled,  prescribed  a  test 
different  from  that  to  be  applied  where  two  or  more  offices 
were  to  be  filled.  The  Legislature,  in  the  former  case,  did 
not  say  that  the  candidate  should  receive  a  number  of  votes 
greater  than  one-half  of  the  number  of  ballots  cast  "for  any 
office"  in  the  political  district  or  division  within  which  the 
nomination  is  to  be  made,  but  declared  that  there  should 
be  a  number  "greater  than  one-half  of  the  number  of  bal- 
lots cast  in  the  political  district,"  etc. 

To  construe  the  language  "greater  than  one-half  the  num- 
ber of  ballots  cast  in  the  political  distrcit,"  etc.,  to  mean  that 
those  ballots  must  be  cast  for  a  candidate  to  be  elected  in 
the  political  district,  or  for  an  office,  the  jurisdiction  of  which 
is  ordinarily  limited  to  but  includes  the  whole  of  such 
political  district  or  division,  would  be  to  read  into  the  Act 
of  Assembly  something  which  is  not  there. 

The  certificate  of  the  County  Commissioners  shows  that 
there  were  18,358  ballots  cast  in  the  County  of  Erie.  The 
County  of  Erie  is  the  political  district  or  division  within 
which  the  nomination  for  Judge  is  to  be  made.  The  fact 
that  the  total  number  of  ballots  is  ascertained  by  the  num- 
ber of  ballots  cast  for  municipal  candidates  in  the  cities 
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of  Erie  and  Corry,  which  are  within  the  political  district, 
does  not  alter  the  situation.  If  the  ballots  cast  for  the  mu- 
nicipal candidates  are  excluded  from  the  computation  then 
the  result  would  not  be  a  number  "greater  th^n  one-half 
of  the  niunber  of  ballots  cast  in  the  political  district." 

I  am,  therefore,  of  opinion,  there  being  but  one  person 
to  be  elected  to  the  office  of  Judge  of  Erie  County,  that 
though  Uriah  P.  Rossiter  received  7,759  votes,  more  than 
"one-half  the  total  number  of  votes  cast  for  such  office," 
yet  not  having  received  mOre  than  one-hal/  of  18,358,  which 
was  the  total  number  of  "ballots  cast  within  the  political 
district,"  to  wit,  the  County  of  Erie,  he  is  not  entitled  to  be 
certified  as  the  sole  nominee  for  the  office  of  Judge  of  the 
Sixth  Judicial  District  composed  of  the  County  of  Erie. 


Non-Partisan  Nouinatioxs. 

Non-Parlisan  Nominations — Sole  Nominee — Act  of 
June  i8,  JQIS- 

Under  tbe  Act  of  June  IS,  1915,  P.  L.  1050,  in  deterniiniuE  whether 
a  candidate  haa  received  a  number  of  votes  greater  than  one-half 
of  tbe  total  number  of  votee  cast  tor  tbe  office  for  which  he  1b  a 
candidate,  when  two  or  more  vacancies  are  to  be  filled,  It  la  proper 
to  take  the  total  number  of  votes  cast  for  all  of  the  candidates  for 
such  office  and  divide  the  total  number  by  tbe  number  of  vacancies 
to  be  filled. 

Tbe  expression  "any  one  candidate,"  as  used  In  tbe  Act  of  June 
IS,   1915,   means   the  candidate    receiving  the   highest    number   of 

The  words  "any  office,"  as  used  In  the  Act  of  June  18,  1916,  mean 
such  an  office  the  Jurisdiction  of  which  is  ordinarily  limited  to  but 
Includee  the  whole  of  a  political  district  or  division. 

Attorney  General's  Department.  Opinion  to  Cyrus  E. 
Woods,  Secretary  of  the  Commonwealth. 

Brown,  Attorney  Genera!,  October  4,  1915. 

Your  favor  requesting  an  opinion  upon  the  Act  of  June 
18,  1915,  P,  L.  1050.  is  at  hand.  You  state  that  there  are 
two  judges  to  be  elected  in  the  Court  of  Common  Pleas 
\o.  2  of  Philadelphia  Coimty.  and  that  there  were  a  num- 
ber of  candidates  at  the  Primary  Election;  that  there  are 
three  judges  to  be  elected  to  the  Superior  Court,  and  that 
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there  were  a  number  of  candidates  at  the  Primary  Election, 
and  that  you  will  soon  have  to  construe  this  Act  of  As- 
sembly in  order  to  determine  whether  any  of  said  candidates 
are  the  sole  r 


You  ask: 

First :  Whether  in  order  to  be  a  sole  nominee  a  candidate 
must  receive  more  than  one-half  of  the  total  number  of 
votes  cast  for  all  the  candidates  taken  together, — that  is  to 
say,  in  the  case  of  Court  of  Common  Pleas  No.  2  of  Phila- 
delphia County  where  two  are  to  be  elected,  whether  the 
total  number  of  votes  cast  for  the  offices  of  Judge  of  that " 
Court  is  determined  by  taking  one-half  of  the  total  votes 
for  all  of  the  candidates. 

Second :  Whether  the  additional  requirement  that  in 
order  to  be  the  sole  nominee,  the  candidate  must  receive 
a  vote  "greater  than  one-half  of  the  number  of  ballots  cast 
for  any  one  candidate  for  any  office  in  the  political  dis- 
trict or  division  within  which  the  nomination  is  to  be  made,'/ 
means  that  a  candidate  must  receive  more  than  fifty  per 
cent,  of  the  highest  number  of  ballots  cast  for  any  candidate 
for  any  office,  or  whether  it  means  that  he  must  receive 
more  than  fifty  per  cent,  of  the  ballots  cast  for  any  office 
at  said  election. 

The  Act  provides : 

"That  whenever,  at  any  primary,  nominations  are 
to  be  made  of  candidates  to  fill  two  or  more  vacan- 
cies, in  any  appellate  or  other  -court  of  record, 
composed  of  two  or  more  judges,  if  any  one  or 
more  of  such  candidates  shall  receive  a  number  of 
votes  greater  than  one-half  of  the  total  number  of 
votes  cast  for  such  office  at  such  primary,  and 
greater  than  one-half  of  the  number  of  ballots  cast 
for  any  one  candidate  for  any  office  in  the  political 
district  or  divfsion  within  which  the  nomination  is 
to  be  made,  then,  and  in  such  event,  each  of  such 
candidates  shall  be  the  sole  nominee  for  one  of  the 
respective  vacancies  in  such  office." 

How  are  the  number  of  "votes  cast  for  such  office"  to 
be  ascertained?  There  is  no  statutory  requirepient  for  a 
return  of  the  number  of  votes  cast  for  any  particular  office. 
The  return  is  made  of  the  votes  cast  for  the  candidate,  and 
in  practice  no  return  of  the  number  of  votes  cast  for  any 


^yGoo'^lc 


5*4  DAUPHIN  COUNTY  REPORTS  Vol.  18 

Non-Pa rtisin  Nominations. 

particular  office  is  made.  In  the  absence  of  any  return  of 
the  number  of  votes  cast,  the  only  recourse  must  be  had  to 
the  next  best  method  of  ascertaining  the  number  of  votes. 

In  the  case  of  Court  of  Common  Picas  No.  2  of  Philadel- 
phia Connty,  each  voter  was  entitled  to  vote  for  two  candi- 
dates and  the  total  number  of  votes  returned  therefore  is 
presumably  twice  the  number  o£  voters  who  cast  the  votes. 

In  the  case  of  Superior  Court,  each  voter  was  entitled  to 
vote  for  three  candidates  and  the  vote  returned  for  all  the 
candidates  would  be  presumably  three  times  the  number  of 
ballots  cast. 

Therefore,  the  next  best  and  the  only  method  is  to  take 
the  total  number  of  votes  of  all  the  candidates  for  the  of- 
fice and  divide  it  by  the  number  of  offices  to  be  filled  for  the 
purpose  of  ascertaining  the  total  number  of  votes  cast  for 
such  office. 

The  next  question  is : 

What  is  meant  by  the  words  "greater  than  one-half  of 
the  number  of  ballots  cast  for  any  one  candidate  for  any 
office."  Is  this  language  intended  to  be  a  limitation  upon 
the  language  which  precedes  it,  namely,  "a  number  of  votes 
greater  than  one-half  of  the  total  number  of  votes  cast  for 
such  office?" 

It  has  been  suggested  that  a  candidate  in  order  to  be  the 
sole  nominee  must  receive  more  than  one-half  of  the  total 
number  of  votes  cast  for  such  office,  and  also  a  greater  num- 
ber than  one-half  of  the  ballots  cast  "for  any  office"  at  the 
same  election,  and  that  the  intention  of  the  Legislature  was 
to  relieve  the  candidate  from  any  further  contest  when 
more  than  one-half  of  the  electors  who  voted  at  the  primary 
voted  for  such  candidate,  and  that  to  construe  the  language 
literally  to  mean  only  '"greater  than  one-half  of  the  num- 
ber of  ballots  cast  for  any  one  candidate  for  any  office"  puts 
no  limitations  whatever  on  the  number  of  votes  and  is 
meaningless. 

It  has  also  been  suggested  that  this  was  not  the  intention 
of  the  Legislature,  but  that  the  real  reason  for  this  lan- 
guage was  that  experience  has  shown  that  all  the  voters 
do  not  vote  the  non-partisan  ballot  and  that,  therefore,  be- 
fore a  candidate  may  be  the  sole  nominee,  he  shall  not  only 
have  a  greater  number  of  votes  than  one-half  the  total  num- 
ber cast  for  such  office,  but  also  a  greater  number  than  one- 
half  of  the  highest  number  of  ballots  cast  for  any  office 
within   the  political  district  or  division   within  which  the 
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nomination  is  to  be  made.  This  may  have  been  the  inten- 
tion of  the  Legislature,  but  can  this  intention  be  gathered 
from  the  Act, 

It  is  a  well  known  principle  of  law  that  an  Act  of  As- 
sembly must  be  construed  according  to  its  reason  and  spirit 
and  according  to  the  intention  of  the  Legislature,  but  it  is 
equally  well  settled  that  the  intention  of  the  Legislature 
must,  if  possible,  be  gathered  from  the  language  of  the 
statute  itself,  and  wherever  possible,  effect  must  be  given 
to  all  of  the  language  used. 

To  construe  this  Act  of  Assembly  to  require  a  sole 
nominee  to  have  more  than  fifty  per  cent,  of  the  votes  cast 
for  the  office  for  which  he  is  a  candidate  and  also  a  number 
greater  than  one-half  of  the  ballots  cast  "for  any  office" 
one  must  eliminate  the  words  "of  any  candidate."  The  lan- 
guage is  not  a  number  "greater  than  one-half  of  the  num- 
ber of  ballots  cast  for  any  office,"  but  it  is  "greater  than  one- 
half  of  the  number  of  ballots  cast  for  any  one  candidate  for 
any  office." 

The  Legislature  seemed  to  use  the  expression  advisedly, 
because  in  the  first  paragraph  of  the  section,  as  it  is 
amended,  in  referring  to  the  situation  where  there  is  but 
one  office  to  be  filled,  it  provides  "that  any  person  who  shall 
receive  a  number  of  votes  greater  than  one-half  of  the  total 
number  of  votes  cast  for  such  office,  at  such  primary  and 
greater  than  one-half  of  the  number  of  ballots  cast  in  the 
political  district  or  division  within  which  the  nomination 
is  to  be  made"  shall  be  the  sole  nominee.  So  that,  adhering 
to  the  language  of  the  Act,  it  appears  that  the  Legislature 
designedly  made  a  difference  in  the  requirements  where 
there  was  only  one  person  to  be  elected  and  where  there 
was  more  than  one  person  to  be  elected.  The  language 
"for  any  one  candidate  for  any  office"  is  not  ambiguous. 
It  is  plain,  and  being  plain,  it  cannot  be  disregarded  in  con- 
struing the  statute.  The  expression  "any  one  candidate" 
can  only  mean  in  that  connection  "the  candidate  receiving 
the  highest  number  of  votes." 

The  second  requirement  of  the  Act  of  Assembly  is  that 
the  sole  nominee  must  have  a  number  "greater  than  one- 
half  the  number  of  ballots  cast  for  any  one  candidate  for 
any  office  in  the  political  district  or  division  within  which 
the  nomination  is  to  be  made."  The  words  "any  office" 
means  such  an  office,  the  jurisdiction  of  which  is  ordinarily 
limited  to  but  includes  the  whole  of  such  political  district 
or  division. 
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The  political  division  or  district  within  which  the  nomi- 
nation of  the  Superior  Court  Judges  is  to  be  made  is  the 
State  of  Pennsylvania,  Inasmuch  as  there  was  no  candi- 
date for  any  other  office  voted  for  at  the  primaries  "in  the 
political  district  or  division  within  which  the  nomination 
is  to  be  made,"  to-wit,  the  State,  this  requirement  cannot 
apply  to  the  present  candidates  for  the  Superior  Court, 

I,  therefore,  advise  you : 

First:  That  in  determining  whether  a  candidate  has  re- 
ceived a  number  of  votes  greater  than  one-half  of  the  total 
number  of  votes  cast  for  such  office  where  there  are  two  or 
more  vancancies  to  be  filled,  it  is  proper  to  take  the  total 
number  of  the  votes  cast  for  all  of  the  candidates  for  such 
office  and  divide  the  total  number  by  the  number  of  vacan- 
cies to  be  filled. 

Second:  That  the  candidate  must  receive  a  number  of 
votes  greater  than  one-half  of  the  total  number  cast  for  such 
office,  determined  as  set  out  in  the  last  preceding  para- 
graph, and  also  a  number  greater  than  one-half  of  the  num- 
ber of  ballots  cast  for  "any  one  candidate,  for  any  office 
in  the  political  district  or  division  within  which  the  nomina- 
tion is  to  be  made,"  and,  as  hereinbefore  stated,  "any  office" 
means  such  an  ofSce  the  jurisdiction  of  which  is  ordinarily 
limited  to  but  includes  the  whole  of  such  political  district 
or  division. 


State-Aid  Highways. 
Stale  Aid  Highways—Removal  of  Pipes  of  Water  Company. 
The  State  Highway  Commissioner  has  the  right  to  require  a 
water  company  to  remove  its  pipes  from  under  the  Improved  poi^ 
itlon  of  a  State-aid  highway  and  re-locate  them  under  the  unim- 
proved portion  of  Uie  roadway,  In  such  manner  as  not  to  Injure 
the  road. 

Attorney  General's  Department.  Opinion  to  R.  J.  Cun- 
ningham, State  Highway  Commissioner. 

Keller,  Deputy  Attorney  General,  September  23,  1915. 

I  have  your  favor  of  the  8th  inst.  requesting  an  opinion 
as  to  your  right  to  require  a  water  company  to  remove  its 
pipes  from  under  the  improved  portion  of  a  State-aid  high- 
way and  re-locate  them  in  such  portion  of  the  highway  as 
is  not  improved. 
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I  note  that  the  pipes  now  laid  by  the  company  are  old 
and  constructed  of  wood;  that  they  leak  and  are  subject 
to  constant  repair,  which  causes  decomposition  of  the  lime- 
stone placed  on  the  road. 

A  similar  question  was  presented  to  Attorney  General 
Bell  by  your  predecessor  in  office,  Hon.  K.  M.  Bigelow,  who 
requested  advice  as  to  whether  the  State,  through  the  State 
Highway  Department,  has  the  power  to  compel  the  re-loca- 
tion or  removal  of  water  pipes,  gas  pipes  or  other  structures 
in  the  surface  or  subsoil  of  any  of  the  State  highways 
where  the  present  location  of  such  structures,  by  reason  of 
the  change  of  grade  or  re-alignment  of  any  of  said  high- 
ways, or  other  changed  conditions,  interferes  with  the  safe 
or  convenient  construction  or  improvement  of  said  high- 
way, in  accordance  with  the  plans  and  specifications  pre- 
pared by  the  State  Highway  Department  under  and  pur- 
suant to  the  provisions  of  the  Act  of  May  31,  1911,  P.  L. 
468.  He  was  advised  that  your  Department  has  the  power 
to  compel  the  re-location  of  water  pipes,  etc.,  in  State  high- 
ways when  required  for  the  proper  construction  of  the  road. 
In  his  opinion  the  Attorney  General  said: 

"It  results,  from  what  has  been  said,  that  any 
franchise  or  privilege  granted  to  lay  gas  pipes, 
water  pipes,  or  other  structures  in  the  surface  or 
subsoil  of  any  of  the  State's  highways,  was  at  the 
time  of  the  grant,  is  now  and  at  ail  times  will  be 
subject  to  the  State's  exercise  of  her  police  power. 
This  police  power  is  a  continuing  power,  hence  the 
grantees  of  such  franchises  have  no  vested  rights 
or  continuous  easement  in  respect  to  the  location 
or  use  of  such  structures,  but  such  easements  are 
subject  always  to  the  superior  right  of  the  State 
to  require  a  change  in  the  location  or  in  the  mode 
aad  manner  of  the  enjoyment  of  the  easement  or 
privilege,  at  any  time  as  changed  circumstances 
or  conditions  may  make  necessary  or  proper  in 
the  interest  of  the  public  safety,  convenience  or 
general  welfare."  Citing  Decisions  of  the  Supreme 
Court  of  Pennsylvania  and  of  the  United  States,  in 
support  of  such  statement. 
(Attorney  General's  Report  1911-12,  page  228.) 

And,  as  pointed  out  in  the  opinion,  the  company  can  re- 
cover no  compensation  for  the  expenses  incurred  or  in- 
juries sustained  in  and  about  such  re-location. 
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The  same  principles  have  been  recognized  in  the  recent 
cases  of  Keystone  Telephone  Company  vs.  Philadelphia  and 
Reading  Railway  Company,  56  Pa.  Super  Ct.  384,  and 
Grand  Trunk  Western  Railroad  Company  vs.  South  Bend 
227  U.  S.  554. 

By  the  Act  of  May  31,  1911,  P..L.  468,  Sections  21  to  36 
inclusive,  provision  is  made  for  the  construction,  mainte- 
nance and  repair  of  State-aid  highways.  In  Section  22  of 
said  Act  it  is  provided: 

"Such  roads  to  be  at  all  times  under  the  authority 
and  supervision  of  the  State  Highway  Depart- 
ment." 

I  am,  therefore,  of  opinion  that  the  ruling  of  Attorney 
General  Bell  with  reference  to  State  highways,  is  also 
applicable  to  State-aid  highways  and  that  upon  proper  oc- 
casion you  have  the  right  to  require  a  water  company  to 
remove  its  pipes  from  under  the  improved  portion  of  the 
road  and  re-tocate  them  under  the  unimproved  portion  in 
such  manner  and  condition  as  not  to  injure  the  road,  and 
that  the  expense  of  such  re-location  must  be  borne  by  the 
water  company. 


State  Police. 
State  Police— Certificates  in  Case  of  Arrests. 
A  member  of  the  State  Police  1b  only  required  to  issue  the  cer- 
tificate prescribed  by  the  Aot  ol  April  9,  1915,  P.  L.  76,  when  he  has 
the  prisoner  In  charge  and  when  the  giving  ot  the  certificate  would 
not  Imperil  the  arre«t  or  tend  to  permit  an  escape. 

A  member  ot  the  State  Police  is  not  required  to  issue  more  than 
one  certificate  to  a  prisoner. 

Attorney  General's  Department.  Opinion  to  Captain 
George  F.  Lumb,  Deputy  Superintendent  State  Police. 

Hargest,  Deputy  Attorney  General,  October  1,  19IS. 

Your  favor  addressed  to  the  Attorney  General  was  duly 
received.     You  ask  to  be  advised: 

First :  Whether  under  Section  1  of  the  Act  of  April  9, 
1915,  P.  L.  76,  it  is  the  duty  of  an  officer  to  furnish  the  cer- 
tificate mentioned  in  said  act  after  he  has  delivered  the 
prisoner  to  the  custody  of  a  jailer  or  warden. 
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Second :  Whether,  when  a  single  certificate  has  been  fur- 
nished, the  duty  under  the  law  has  been  discharged. 

You  call  attention  to  the  fact  that,  in  cases  of  strikes  or 
riots,  a  number  of  persons,  intending  to  interfere  with  the 
officers  of  the  law,  might  line  themselves  up  and  demand 
certificates,  thereby  keeping  an  officer  engaged  in  furnishing 
certificates  and  prevent  the  performance  of  his  duty  in 
suppressing  a  riot,  and  where  a  number  of  arrests  had 
been  made,  as  is  frequently  the  case,  an  entire  detachment 
of  police  might  be  thus  handicapped  and  harrassed  in  the 
performance  of  their  duty. 

Section  one  of  the  act  referred  to  provides: 

"That  upon  the  arrest  of  any  person,  with  or 
without  a  warrant,  in  this  Commonwealth,  charged 
with  crime,  in  order  to  preserve  and  protect  his, 
her  or  their  rights,  and  to  facilitate  the  entry  of 
bail  for  his,  her  or  their  appearance  before  a  mag- 
istrate, coroner,  judge,  or  the  Court  of  Quarter 
Sessions,  and  Oyer  and  Terminer,  it  shall  be  the 
duty  of  the  sheriff,  coroner,  constable,  police,  or 
other  official  making  the  arrest,  or  having  charge 
of  the  prisoner  or  prisoners,  upon  application  made 
therefor  either  by  counsel  or  a  citizen,  to  issue, 
without  cost  to  the  applicant,  a  certificate  stating 
the  name  of  the  prisoner  or  prisoners,  and  the 
charge  upon  which  he,  she  or  they  have  been  ar- 
rested and  imprisoned,  and  the  amount  of  bail  de- 
manded, if  the  same  has  been  fixed,  so  that  bail 
may  be  entered  as  authorized  by  law." 
Section  2  of  the  said  act  makes  it  a  penalty  if  any  per- 
son so  required  "refuse  to  issue  a  certificate  as  specified  in 
section  one,  immediately  upon  demand  therefor." 

This  statTite,  like  all  other  statutes,  must  be  construed 
according  to  its   reason  and   spirit.     The  object  of  it,  as 
stated  in   the  statute  itself,  is  "to  facilitate  the  entry  of 
bail"  for  a  prisoner,  and  to  that  end  to  secure  a  certificate 
"stating  the  name  of  the  prisoner  and  the  charge  upon 
which  he  has  been  arrested." 
Your  first  inquiry  is: 
Who  is  required  to  issue  the  certificate? 
The  language  of  the  act  is  that  "it  shall  be  the  duty  of 
the  sheriff,  constable,  police  or  any  other  officer  making  the 
arrest,  or  having  charge  of  the  prisoner  or  prisoners,  upon 
application"  to  issue  such  certificate. 
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Reading^  this  language  strictly  it  might  indicate  that  any 
person  who  has  made  an  arrest,  even  after  he  has  delivered 
the  prisoner  into  custody,  and  without  reference  to  the  time 
vifhich  has  elapsed  between  the  arrest  and  the  deliver]!  over 
to  the  jailer,  may  at  any  time,  upon  demand,  be  required  to 
immediately  give  a  certificate.  This  would  be  an  unreason- 
able requirement.  An  officer  may  have  delivered  over  the 
prisoner  and  may  also  have  surrendered  or  disposed  of  his 
warrant,  and  not  have  the  information  upon  which  to  issue 
the  certificate  required. 

The  certificate  is  to  be  issued  "immediatiely  upon  de- 
mand." The  evident  intention  of  the  Legislature  was  that 
the  officer  having  charge  of  the  prisoner,  at  the  time  of 
the  demand,  shall  be  required  to  make  the  certificate^  There 
would  be  no  reason  to  require  an  officer  who  had  arrested 
a  prisoner  to  make  the  certificate,  after  he  had  delivered'the 
prisoner  into  the  custody  of  a  warden  or  jailer. 

Therefore,  answering  your  first  inquiry,  I  am  of  opinion 
that  an  officer  is  only  required  to  furnish  the  certificate  re- 
ferred to  in  the  Act  of  Assembly  when  he  has  the  prisoner 
in  charge  and  when  the  giving  of  such  certificate  would 
not  imperil  the  arrest  or  tend  to  permit  an  escape.  In  other 
words  he  is  only  required  to  honor  such  an  application  when 
made  at  a  proper  time  and  place. 

Second:  The  Act  of  Assembly  in  the  first  section  re- 
quires the  officer,  upon  application,  to  issue  a  certificate, 
and  in  the  second  section  the  penalty  is  imposed  for  failure 
"to  issue  a  certificate."  It  would  be  unreasonable,  and  not 
within  the  intention  of  the  Legislature,  to  so  construe  this 
act  that  repeated  certificates  for  the  same  prisoner  miglit 
be  demanded.  One  certificate  would  carry  out  the  purpose 
of  the  act,  namely  "to  facilitate  the  entry  of  bail,"  as  well 
as  a  dozen. 

Therefore,  answering  your  second  inquiry.  I  advise  you 
that  when  the  officer  has  issued  one  certificate  he  has  per- 
formed the  duty  imposed  upon  him  by  the  statute. 
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Dog  License! — Tags — Crawford  County. 
There  Is  so  existing  special  Act  of  Aseembl;  covering  tlie  tax- 
ing of  dogs  in  Crawford  Cktunty.    The  Commissioners  of  that  county 
should  furnish  license  tags  under  the  general  acts  relating  to  that 
Bubjeot. 

Attorney  General's  Department.  Opinion  to  Dr.  Joseph 
Kalbfus,  Secretary  of  the  Game  Commission. 

Davis,  Deputy  Attorney  General,  September  29,  1915- 

We  have  your  favor  of  September  10,  1915,  stating  that 
the  Commissioners  of  Crawford  County  refused  to  supply 
tags  for  dog  license  as  provided  under  the  general  dog 
license  acts  of  this  State,  on  the  grounds  that  this  subject 
was  covered  by  a  special  Act  of  Assembly,  pertaining  to 
Crawford  County. 

You  asked  whether  a  general  Act  of  Assembly  repeals 
a  special  act  with  advertisement.  This  question  cannot  be 
generally  answered  as  there  are  certain  subjects  upon  which 
special  acts  are  repealed  by  general  statutes  without  ad- 
vertisement, but  generally  such  cannot  be  done. 

However,  in  the  present  case  the  correctness  of  the  posi- 
tion assumed  by  the  Commissioners  of  Crawford  County 
turns  on  another  element,  viz,  whether  prior  to  the  pas- 
sage of  the  Act  of  May  26,  1893,  there  was  really  any 
special  act  covering  the  licensing  of  dogs  in  Crawford 
County.  The  status  of  the  acts  pertaining  to  the  licensing 
of  dogs  in  Crawford  County  are  substantially  as  follows: 

On  May  20,  1857,  an  act  was  approved  "for  the  protection 
of  sheep  and  taxing  of  dogs  in  the  County  of  Blair."  (1857, 
P.  L.  603.) 

On  May  31,  1859,  an  act  was  approved  "to  repeal  an  act 
for  the  protection  of  sheep  and  taxing  of  dogs  in  the  County 
of  Blair." 

In  the  body  of  this  latter  act  reference  is  made  to  the 
Act  of  May  20,  1857.  and  the  Act  of  1859  concludes  '-'be 
and  the  same  is  hereby  repealed."  n859,  P.  L.  192.) 

On  February  27,  1861,  an-act  was  approved  "to  extend 
the  provisions  of  an  act  for  the  protection  of  sheep  and 
taxing  of  dogs  in  the  County  of  Blair  to  the  County  of 
Crawford." 
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After  reciting  the  act  and  the  date  of  its  passage,  to-wit, 
May  20.  1857,  the  body  of  the  Act  of  1861  concludes  "be 
and  the  same  is  hereby  extended  to  the  Comity  of  Craw- 
ford." 

We,  therefore,  have  the  proposition  of  an  act  attempting 
to  amend  an  act  previously  repealed.  There  is  an  accepted 
principle  of  law  that  in  the  absence  of  a  Constitutional  pro- 
vision prohibitiing  the  same,  an  act  repealing  a  repealing 
act  immediately  revives  the  original  act.  The  Act  of  1861, 
however,  contains  no  repeal  of  the  Act  of  1859.  The  latter 
act  appears  on  the  statute  books  of  this  State  as  valid  and 
unaffected,  and  as  such  the  Act  of  1857  is  a  nullity  and  was 
defunct  and  non-existent  at  the  time  of  the  passage  of  the 
amended  Act  of  1861. 

The  question  presented  is  novel  in  this  State,  but  there 
appears,  however,  to  be  several  cases  in  point  cited  in  other 
•  states.     In  the  case  of  Newark  vs.  Mt.  Pleasant  Cemetery 
Company,  58  N.  J.  L.  188,  the  Court  says  in  its  opinion: 
"It  would  seem  to  be  impossible  to  contend  that 
there  could  be  a  valid  amendment  to  a   non-ex- 
istent and  defunct  statute." 
See  also: 

Commonwealth  vs.  Smith,  52  Ind.  420.     State 
vs.  Harrison,  67  Ind.  71.    State  vs.  Benton,  33  Ne- 
braska 823.     Railroad  Company  vs.  City  of  E^st 
St  Louis,  134  111.  656. 
The  latter  case  holds: 

"A  statute  purporting  to  amend  a  section  of  a 

prior  act  after  its  repeal  is  invalid  and  abortive. 

The  latter  is  not  in  existence  and  is  not  subject  of 

amendment." 

The  Act  of  1861  does  not  re-enact  the  provisions  of  the 

Act  of   1857,  but  merely  undertakes  to  extend   the  latter 

act  to  Crawford  County.    There  being  at  that  time  no  such 

act  as  the  Act  of  May  20,  1857,  there  could  be  no  extension 

of  its  provisions  to  any  county. 

The  .\ct  of  1857  was  passed  upon  by  the  Luzerne  County 
Court  in  the  case  of  Sisson  vs.  .Commissioners,  decided  in 
1  Luzerne  Lefjal  Reg.  56.  In  this  case,  however,  no  men- 
tion is  made  of  the  repealing  Act  of  1859,  which  has  quite 
probably  escaped  the  notice  of  those  who  have  been  acting 
under  the  provisions  of  the  former  act. 

I  have,  therefore,  to  advise  you  that  there  is  no  valid  and 
existing  special  Act  of  Assembly  covering  the  taxing  of 
dogs  in  Crawford  County. 
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Appropriations — Payments — Contracts  of  Public  Service 
Commission. 

No  paytneDts  can  be  made  by  the  Audl1»r  Qeneral  and  charged 
agalust  the  appropriation  ot  1913,  on  accouut  of  contracts  of  tbe 
Public  Service  Commission,  beyond  what  waa  due  at  tbe  clooe  of 
the  fiscal  year  ending  May  31,  1915. 

Attorney  General's  Department.  Opinion  to  A.  W. 
Powell,  Auditor   General. 

Brown,  Attorney  General,  September  24,  1915. 

I  have  your  favor  of  July  28  asking  to  be  advised  whether 
you  should  permit  payments  under  contracts  made  by  the 
Public  Service  Commission  with  Morris  Knowles  and  Ben- 
jamin F.  Shuck,  respectively,  to  be  charged  to  the  appro- 
priation for  1913,  they  having  been  contracted  for  before 
the  31st  of  May,  1915,  and  the  valuations  being  those  re- 
quired in  cases  coming  before  the  Public  Service  Commis- 
sion prior  to  May  31,  1915. 

An  examination  of  the  contracts  submitted  with  your  in- 
quiry shows  that  they  were  entered  into  on  May  26,  1915, 
the  said  Morris  Knowles  being  employed  as  an  expert  civil 
engineer  and  the  said  Benjamin  F,  Shuck  being  employed 
as  an  expert  accountant,  in  the  investigation  of  the  prop- 
erty, plant  and  equipment  and  the  books  and  accounts,  re- 
spectively, of  the  Springfield  Consolidated  Water  Company 
which  the  Public  Service  Commission  has  had  under  way 
for  some  time  and  which  is  still  incomplete  and  pending. 

This  investigation  or  inquiry  was  not  specially  ordered 
or  authorized  by  the  Legislature  nor  was  any  sum  of  money 
specifically  appropriated  to  this  subject.  The  work  was 
taken  up  under  the  general  powers  and  authority  conferred 
on  the  Public  Service  Commission  by  the  Public  Service 
Company  Law  approved  July  26,  1913,  P.  L.  1374,  and  the 
appropriation  of  1913  referred  to  in  your  inquiry,  is  part 
of  the  General  Appropriation  Act  approved  July  16,  1913, 
P.  L.  755,  appropriating  moneys  for  the  ordinary  expenses 
of  the  several  Departments  of  the  Commonwealth  for  the 
two  fiscal  years  beginning  June  1.  1913,  found  in  the 
Pamphlet  Laws,  Page  819,  as  follows: 

"Section  50.  For  the  payment  of  salaries  and 
all  other  expenses  necessary  to  carry  into  effect  the 
provisions  of  House  of  Representatives  Bill  num- 
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ber  one  hundred  and  eighty-three,  known  as  The 
Public   Service  Company   Law,   conditioned   upon 
its  passage  by  the  General  Assembly  and  approval 
by  the  Governor,  the  sum  of  four  hundred  thou- 
sand dollars  ($400,000.)  or  so  much  thereof  as  may 
be  necessary." 
As  pointed  out  in  your  letter  the  General  Appropriation 
Act  of  1915,  in  line  with  all  General  Appropriation  Acts  of 
recent  years,   provides   that   the   funds   therein   given   are 
specifically  appropriated  to  the  several  objects  thereinafter 
named  for  the  two  fiscal  years  commencing  on  the  first  day 
of  June,  one  thousand  nine  hundred  and  fifteen,  and  for 
the  payment  of  bills  incurred  and  remaining  unpaid  at  the 
close  of  the  fiscal  year  ending  May  thirty-first,  one  thousand 
nine  hundred  and  fifteen — thereby  evidencing  recognition 
on  the  part  of  the  Legislature  that  bills  had  been  incurred 
in  the  regular  administration  of  some  of  the  Departments 
of  the  State  Government  which  had  not  been  paid  out  of 
the  funds  appropriated  for  the  two  previous  years. 

Section  9,  of  Art.  IV  of  the  Public  Service  Company  Law 
provides: 

"The  Commission  shall  have  power  to  employ 
during  its  pleasure  and  at  such  rates  of  compensa- 
tion as  it  may  determine,  such  officers,  experts, 
engineers,  statisticians,  accountants,  inspectors, 
clerks,  and  employes  as  it  may  deem  necessary  to 
carry  out  the  provisions  of  this  act,  or  to  perform 
the  duties  and  exercise  the  powers  conferred  upon 
the  Commission." 
And  in  Section  10: 

If     «     «     «     «     -phe   salaries  hereinbefore   men- 
tioned, and  the  salaries  of  all  other  officers,  agents, 
appointees  and  employees  of  the  Commission  shall 
be  payable  monthly." 
The  investigation  on  which  Messrs.  Knowles  and  Shuck 
have  been  employed  by  the  Commission,  as  Civil  Engineer 
and  Accountant  respectively,  is  part  of  the  general  duties 
imposed  upon  or  authority  reposed  in  the  Commission  by 
the  Act  of  Assembly  creating  it  and  will  form  part  of  the 
work  to  be  performed  by  the  Commission  in  the  regular 
pursuit  of  its  labors  after  June  1,   1915.     It  cannot  there- 
fore be  considered  as  a  separate  item  or  contract  which  the 
Commission  was  ordered  or  authorized  to  undertake  sep- 
arate and  apart  from  its  general  or  ordinary  functions. 
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Stephen  How«rd  Huielton  v*.  Cynw  E.  Wood*,  Secretary  of  Commonwealth. 

I  am  familiar  with  tlie  opinions  of  former  Attorneys  Gen- 
eral permitting  payments  to  be  made  out  of  appropriations 
granted  by  a  preceding  Legislature,  provided  contracts  had 
been  awarded  and  entered  into  or  work  begun  and  prose- 
cuted before  the  close  of  the  fiscal  year  when  otherwise  such 
appropriations  would  have  merged  into  the  general  fund. 
In  nearly  all  such  cases,  however,  the  appropriations  thus 
saved  from  merging  into  the  general  fund  were  special  ap- 
propriations, for  a  specific  purpose,  for  the  fulfillment  of 
which  contracts  had  been  made  or  work  commenced  but  for 
lack  of  time  had  not  been  completed  within  the  biennial 
period.  {See  opinion  of  Hon.  M.  Hampton  Todd,  Otficial 
Report  1908,  Page  103,  and  of  Hon.  John  C.  Bell,  Official 
Report  1911,  Page  39.) 

There  is  a  clear  distinction  between  such  cases  and  items 
in  the  general  appropriation  to  a  Department  or  Commis- 
sion incidental  to  the  conduct  of  its  ordinary  business. 

For  bills  so  incurred  and  remaining  unpaid  the  succeed- 
ing general  appropriation  act  makes  specific  provision  as  a 
part  of  the  regular  expenses  of  administration  for  the  next 
two  years. 

I  am  therefore  of  the  opinion  that  no  payments  can  be 
made  by  you  to  be  charged  against  the  appropriation  of 
1913,  on  account  of  the  contract  made  by  the  Public  Service 
Commission  with  Morris  Knowles  and  Benjamin  F,  Shuck, 
respectively,  beyond  what  was  earned  at  the  close  of  the 
fiscal  year  ending  May  31,  1915, 


Stephen  Howard  Huselton  vs.  Cyrus  E.  Woods,  Secre- 
tary OF  THE  Commonwealth  of  Pennsylvania. 

Nomination    of  Candidates — Sole  Nomination    when   two   or 

more  Like   Offices  are  to  be  Filled — Jet  of  June  18,  1915. 

Wheii  the  general  provlslous  of  u  statute  are  modified  by  a  pro- 
TlBo,  the  general  provisions  must  prevail,  unless  the  clrcumstauces 
of  a  particular  case  hrlng  It  within  the  proviso. 

The  general  provisions  of  a  atatut3  cannot  yield  to  particular  or 
exceptional  rlrtum stances.  The  circumstances  must  be  such  as  to 
mahe  possible  the  operation  of  the  proviso,  elag  the  general  pro- 
visions of  the  statute  muni  prevail. 

Under  the  proviso  to  Section  13  of  the  Act  of  July  24,  1913,  as 
amended  by  the  Act  of  June  IS,  191S,  P.  L.  1050,  prescribing  the 
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Stepheo  Howard  Huteltou  vi.  Cyrut  E.  Woodt,  Secretary  of  Commonwealth. 
condttloDB  of  sole  nomination  when  two  or  more  vacanclea  In  an  o(- 
flee  are  to  be  filled,  the  total  v<rte  for  all  candidates,  divided  b;  (be 
number  of  vacancies,  doee  not  Indicate  the  total  vota  cast  for  the 
office,  within  the  meaning  of  the  proviso,  nor  does  the  total  number 
of  ballots  returned  ae  received  and  cast  indicate  such  total  vote. 

Under  the  Act  of  July  24,  1913,  as  amended  by  the  Act  of  June 
18,  191S,  which  prescribes  the  condltlous  of  sole  nomination  when 
two  or  more  Uiie  offices  are  to  be  filled,  It  la  difficult  if  not  Impoaslble 
to  establish  the  taot  that  the  conditions  required  by  the  statute 
have  been  fulfilled.  The  fact,  however,  is  one  which  must  tie  proved 
like  any  other  fact  which  may  form  the  basis  of  a  right  or  privilege 
In  controversy  in  a  court  of  law.  If  there  be  uo  evidence  available, 
the  right  does  not  appear.  The  court  Is  not  at  lltMrty  to  base  any 
action  upon  uncertain  or  approximate  proof.  If  evidence  is  to  pre- 
vail which  leaves  the  fact  In  doubt,  the  Legislature  must  so  declare. 
If  the  fact  Is  difficult  of  eiact  proof,  the  method  by  which  it  must 
be  eBtabllahed  must  be  provided  by  the  Legislature.  This  Is  pecu- 
liarl;  the  case  when  a  preferential  place  on  the  official  ballot,  with 
its  attendant  advantages  over  other  candidates,  la  bestowed. 

Mandamus.  C.  P.  Dauphin  County,  No.  66,  Common- 
wealth Docket,   1915. 

Frederick  L.  Kahle,  for  plaintiff. 

Francis  Skunk  Brown,  Attorney  General,  fFm.  M.  Hargest, 
Deputy  Attorney  General,  ff^.  H.  Kellar,  Deputy  Attorney 
General,  John  G.  Johnson,  and  J.  E.  B.  Cunningham,  for 
defendant. 

KuNKEL,  P.  J..  October  19,  1915. 

At  the  primary  election  held  on  September  21,  1915,  there 
were  printed  on  the  official  primary  ballot,  as  candidates  for 
nomination  to  the  office  of  Judge  of  the  Superior  Court,  to 
which  three  persons  are  to  be  elected,  the  names  of  John 
B,  Head,  George  B.  Orlady,  J.  Henry  Williams,  Stephen  H. 
Huselton.  William  D.  Wallace  and  Charles  Palmer.  The 
total  vote  received  by  these  candidates  was  1,992,792,  which 
was  distributed  as  follows:  John  B.  Head  received  457,950 
votes,  George  B.  Orlady  received  446,210  votes,  J.  Henry 
Williams  received  422.68+  votes,  Stephen  H.  Huselton  re- 
ceived 248,547  votes,  William  D.  Wallace  received  209,519 
votes,  Charles  Palmer  received  207,053  votes,  and  other  per- 
sons received  829  votes. 

The  .^ct  of  July  24.  1913,  as  amended  in  its  13th  section 
by  the  .'ict  of  June  18,  1915,  P.  L.  10.50,  declares  that  the 
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Stephen  Howard  Huaelton  vi.  CyruB  E.  Woods,  Secretiry  of  CommoDweilth. 

number  of  nominees  for  any  office  within  the  provisions  of 
the  Act  shall  be  twice  the  number  to  be  elected  at  the 
succeeding  election  and  that  the  nominees  shall  be  those 
who  have  received  at  the  primary  the  highest  number  of 
votes  cast  for  nomination,  to  the  office  for  which  they  are 
candidates.  This  is  the  general  provision  of  the  Act.  The 
proviso,  however,  to  Section  13  as  amended,  declares :  "That 
whenever,  at  any  primary,  nominations  are  to  be  made  of 
candidates  to  fill  two  or  more  vacancies  in  any  appellate  or 
other  court  of  record,  composed  of  two  or  more  judges,  if 
any  one  or  more  of  such  candidates  shall  receive  a  number 
of  votes  greater  than  one-half  of  the  total  number  of  votes 
cast  for  such  office  at  such  primary,  and  greater  than  one- 
half  of  the  number  of  ballots  cast  for  any  one  candidate  for 
any  office  in  the  political  district  or  division  within  which 
the  nomination  is  to  be  made,  then,  and  in  such  event,  each 
of  such  candidates  shall  be  the  sole  nominee  for  one  of  the 
respective  vacancies  in  such  office."  It  is  quite  clear  that 
the  general  provision  of  the  statute,  which  requires  twice 
the  number  of  candidates  for  the  office  or  offices  to  be  filled, 
must  prevail,  unless  the  circumstances  of  the  particular  case 
bring  any  one_or  more  of  the  candidates  within  the  proviso. 
The  conditions  of  the  proviso  are  two,  that  one  or  more  of 
the  candidates  shall  have  received  a  majority  of  the  total 
vote  cast  for  the  office,  and  in  addition  shall  have  received 
a  number  of  votes  "greater  than  one-half  of  the  number 
of  ballots  cast  for  any  one  candidate  for  any  office  in  the 
political  district  or  division  within  which  the  nomination 
is  to  be  made."  It  has  not  been  shown  in  the  present  case 
what  is  one-half  of  the  number  of  ballots  cast  for  any  one 
candidate  for  any  office  in  the  political  district  or  division 
within  which  the  nomination  for  Judge  of  the  Superior 
Court  was  made.  This  district  was  the  entire  state.  The 
standard,  therefore,  by  which  is  to  be  ascertained  whether 
or  not  any  one  of  the  candidates  fulfills  the  second  condition, 
is  not  at  hand.  This  in  the  present  instance  is  so,  because 
there  were  no  ballots  cast  at  the  primary  election  for  any 
other  candidate  for  any  office  within  the  state,  there  being, 
no  office  to  be  filled  by  the  electors  at  large.  It  is  sug- 
gested, however,  that  this  condition  is  not  operative  under 
these  circumstances.  We  cannot  adopt  this  suggestion. 
The  proviso  distinctly  declares  the  conditions  upon  which 
one  or  more  candidates  may  become  the  sole  nominee  or 
nominees,  and  because  the  circumstances  are  such  that  the 
conditions  cannot  be  fulfilled  cannot  alter  the  provisions 
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Stephen  Howard  Huseltoo  vi.  Cynii  E.  Woodi,  Secretary  o(  Commonwealth. 

of  the  law.  Tlie  provisions  of  the  statute  cannot  yield  to 
any  particular  or  exceptional  circumstances.  The  circum- 
stances must  be  such  as  to  make  possible  the  operation  of 
the  proviso,  else  the  general  provision  of  the  statute  must 
prevail. 

On  the  question  whether  any  one  or  more  of  the  candi- 
dates received  a  number  of  votes  greater  than  one-half  of 
the  total  number  of  votes  cast  for  the  office  at  the  primary 
there  is  no  definite  proof.  The  defendant  contends  that  the 
standard  by  which  this  condition  is  to  be  measured  is  to  be 
ascertained  by  taking  the  total  number  of  votes  polled  by  all 
the  candidates  for  the  nomination  and  by  dividing  that  num- 
ber by  the  number  of  offices  to  be  filled.  This  quotient, 
it  is  claimed,  will  show  the  total  vote  cast  for  the  office, 
and  if  any  one  or  more  of  the  candidates  received  a  vote 
greater  than  one-half  of  this  vote  the  condition  of  the  pro- 
viso is  met.  This  method  assumes  that'every  elector  voted 
for  three  candidates  for  the  office,  while  common  experience 
and  knowledge  show  that  this  cannot  be  the  fact.  Indeed 
the  returns  of  the  vote  for  the  office  of  Judge  of  the  Superior 
Court  from  some  of  the  counties,  which  have  been  offered 
in  evidence,  in  great  measure  show  the  contrary. 

The  plaintiff  contends  that  to  reach  the  proper  standard 
for  ascertaining  the  total  vote  cast  for  the  office,  the  total 
number  of  ballots  returned  as  received  and  cast,  numbering 
1,026,769,  must  be  taken,  and  that  one-half  of  this  number 
of  ballots  would  indicate  the  one-half  of  the  total  number 
of  votes  cast  for  the  office,  and  any  one  or  more  candidates 
having  a  greater  number  than  this  latter  number  would 
fulfil!  the  first  condition  of  the  proviso.  We  cannot  adopt 
this  method.  The  number  of  ballots  received  and  cast  by 
the  electors  does  not  necessarily  indicate  the  number  of 
votes  polled  for  the  office  in  question.  In  many  counties 
of  the  state  the  non-partisan  ballots  contained  the  names 
of  candidates  for  nomination  for  the  office  of  judge  in  the 
respective  counties,  and  in  a  number  of  cities  of  the  third 
class  there  were  also  printed  on  the  ballots  the  names  of 
candidates  for  nomination  for  municipal  non-partisan  of- 
fices. Besides  this,  there  were  printed  on  the  ballots  blank 
spaces  wherein  the  electors  could  write  or  stick  the  names 
of  any  person  or  persons  for  whom  they  desired  to  vote  as 
candidates  for  nomination  for  the  office  of  Judge  of  the 
Superior  Court.  It  is  quite  apparent,  therefore,  that  if  the 
number  of  ballots  received  and  cast  at  the  election  be  taken 
as  the  standard  of  measurement  for  the  first  condition  in 
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the  statute,  it  must  be  assumed  that  every  elector  who  cast 
a  ballot  marked  one  or  more  votes  for  the  office  of  Judge 
of  the  Superior  Court.  This  may  or  may  not  be  so.  Just 
as  likely  many  of  the  electors  who  received  the  non-partisan 
ballot  voted  only  for  the  local  candidate  for  nomination  for 
judge  or  voted  only  for  municipal  non-partisan  candidates, 
or,  in  other  words,  did  not  mark  a  vote  at  all  for  the  office 
of  Judge  of  the  Superior  Court.  ^Ve  may  not  assume  that 
every  ballot  received  and  cast  indicated  a  vote  for  the  offices 
in  question.  It  does  not  appear  then  with  any  degree  of 
accuracy  what  the  total  vote  cast  for  the  office  of  Judge  ■ 
of  the  Superior  Court  was,  consequently  it  does  not  appear 
what  one-half  of  that  vote  was  or  whether  any  of  the  can- 
didates for  this  office  or  offic'es  received  a  majority  of  the 
total  vote  cast  therefor.  Neither  the  presumption  that  an 
elector  voted  for  three  candidates  for  the  nomination,  nor 
that  he  voted  for  any  candidates  for  the  nomination,  from 
the  fact  that  he  received  a  ballot,  can  with  reasonable  cer- 
tainty be  drawn.  There  being  no  evidence,  therefore,  be- 
fore us  from  which  it  appears  that  any  one  of  the  six  can- 
didates for  the  office  of  Judge  of  the  Superior  Court  has 
fulfilled  the  conditions  set  forth  in  the  proviso  and  has 
thus  become  a  sole  nominee  for  the  office,  and  it  appearing 
that  the  plaintiff,  Stephen  H.  Huselton,  was  one  of  the  six 
who  received  the  highest  number  of  votes  cast  for  nomina- 
tion to  the  office  for  which  they  were  candidates,  it  follows 
that  he  is  entitled  to  have  his  name  printed  and  placed  on 
the  official  non-partisan  ballot  as  a  nominee  for  the  office 
of  Judge  of  the  Supetior  Court  at  the  coming  election. 

It  may  be  observed  that  it  is  most  difficult,  if  not  impos- 
sible, to  establish  the  fact  that  the  condition  required  by 
the  statute  has  been  fulfilled,  which  enables  one  or  more  of 
the  candidates  for  nomination,  where  two  or  more  like  of- 
fices are  to  be  tilled,  to  become  the  sole  nominee  or  nomi- 
nees. The  fact,  however,  is  one  which  must  be  proved  like 
any  other  fact  which  may  form  a  basis  of  a  right  or  privi- 
lege in  controversy  in  a  court  of  law.  If  there  be  no  evi- 
dence available  for  the  purpose,  the  right  does  not  appear. 
The  Court  is  not  at  liberty  to  base  any  action  on  uncertain 
or  approximate  proof.  If  evidence  is  to  prevail  which  leaves 
the  fact  in  doubt  the  Legislature'must  so  declare  or  where 
the  fact  is  difficult  of  exact  proof  the  method  by  which  it  is 
to  be  established  must  be  provided  by  the  authors  of  the 
legislation.  This  is  peculiarly  so  in  the  present  case,  where 
a  preferential  place  on  the  official  ballot,  with  its  attendant 
advantages  over  other  candidates  for  the  office  is  bestowed. 
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Frank  Babbitt,  Burgeia  nf  CrBDciville  va.  Albion  Electric  Light  ft  Power  Co. 

We  have  not  undertaken  to  find  the  specific  facts  in  this 
case.  They  are  not  in  dispute  and  fully  appear  in  the  pe- 
tition and  .return.  The  real  dispute  is  over  the  inferences 
to  be  drawn  from  the  facts.  As  to  them  we  have  expressed 
our  views. 

For  the  reasons  which  we  have  stated  judgment  is  di- 
rected to  be  entered  for  the  plaintiff.  If  necessary  and 
formal  application  be  made,  the  writ  of  peremptory  man- 
damus wilt  be  issued. 


Frank  nARUirr,  Burgess  of  Cranesville,  vs.  Albion- 
Electric  Light  &  Power  Compamy,  Beli,  Telephone 
Company  of  Pennsvlvania,  Albion  Telephone  Com- 
pany. 

Public  Service  Commission — Jurisdiction. 
The  Complaiiinnt  alleged  tbat  the  Alblou  Electric  Light  find  Power 
Company  and  The  Bell  Telephone  Company  had  entered  Into  a  con- 
tract for  the  jolirt  use  o(  the  poles  of  the  latter  eotnpany,  and  had 
not  secured  the  approval  of  this  contract  by  The  Public  Service  Com- 
mission, and  also  that  the  said  Light  and  Power  Company  and  the 
Albion  Telephone  Company  were  occupying  the  streets  of  Cranes- 
ville Borough  wllbout  having  obtained  a  franchise  authorizing  Buch 

The  Commt^slon  found  tbat  the  contract  between  the  Light  and 
Power  Company  and  Tite  Bell  Telephone  Company  had  been  entered 
Into  before  the  effective  date  of  The  Public  Service  Company  Law, 
and  therefore  did  not  require  the  approval  of  the  Commission. 

As  to  the  otber  queaUons  involved  In  the  complaint,  It  was  held 
that  they  were  legal  questions  of  such  a  character  tbat  their  deter- 
mination was  not  within  the  scope  of  the  Jurisdiction  of  the  Com- 
mission. 

Public  Service  Commission.    No.  340.  Complaint  Docket. 

Rilling,  Commissioner,  August  13,  1915. 

The  Complainant  in  this  case  is  Frank  Babbitt,  the  Bur- 
gess of  Cranesville  Borough  in  Eric  County. 

The  Respondents  are  the  Albion  Electric  Light  and  Power 
Company,  the  Albion  Telephone  Company  and  the  Bell 
Telephone  Company  of  Pennsylvania — three  public  service 
companies. 
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Frant  B«bbitt,  Burgest  of  CraneiviUe  vs.  Albion  Electric  Light  &.  Power  Co. 

The  complaint  in  this  case  is  somewhat  vague  and  in- 
definite. The  main  charge,  however,  may  be  stated  to  be 
that  the  Albion  Electric  Light  and  Power  Company  by 
virtue  of  a  contract  with  the  Bell  Telephone  Company  for 
the  joint  use  of  the  latter's  poles,  made  since  the  Public 
Service  Company  Law  went  into  effect,  is  unlawfully  oc- 
cupying with  its  facilities  the  streets  of  Cranesville  Borough 
for  its  business  purposes,  without  obtaining  from  the  Bor- 
ough any  franchise  So  to  do,  and  without  having  the  ap- 
proval of  The  Public  Service  Commission  to  said  contract, 
as  required  by  The  Public  Service  Company  Law,  and  fur- 
ther, that  the  Albion  Telephone  Company  is  also  violating 
the  law  by  its  present  use  and  occupation  of  the  streets  of 
the  said  Borough  in  carrying  on  its  business  therein. 

The  answer  of  the  several  Respondents  is  a  substantial 
denial  of  the  Complainant's  complaint. 

From  the  evidence  offered  in  this  case  it  appears  that  the 
Bell  Telephone  Company,  having  a  franchise  to  use  and 
occupy  the  streets  for  the  purpose  of  rendering  telephone- 
service  to  the  public  in  Cranesville  Borough,  did,  by  a  con- 
tract duly  consummated  prior  to  January  1st,  1914,  when 
The  Public  Service  Company  Law  went  into  effect,  permit, 
the  use  of  its  poles  to  the  Albion  Electric  Light  and  Power 
Company.  This  contract  having  been  made  prior  to  Janu- 
ary 1st,  1914,  the  approval  of  The  Public  Service  Commis- 
sion thereto  is  not  required.  The  complaint,  therefore,  that 
said  contract  has  not  been  approved  by  the  Commission, 
is  without  merit. 

As  to  the  further  charge  in  the  complaint  that  the  Re- 
spondents, to  wit,  the  Albion  Electric  Light  &  Power  Com- 
pany and  the  Albion  Telephone  Company,  have  not  obtained 
from  the  Borough  the  street  franchises  requisite  to  enable 
these  companies  to  lawfully  use  and  occupy  the  streets, 
and  that  these  companies  are  unlawfully  usurping  such 
street  franchises,  we  are  of  the  opinion  that  such  allegation 
involves  questions  of  the  corporate  capacity  and  franchises 
possessed  by  these  companies  in  said.  Borough,  as  distin- 
guished from  a  violation  of  any  of  the  provisions  of  The 
Public  Service  Company  Law,  and  for  that  reason  we  think 
they  are  legal  questions  of  such  a  character  that  their  de- 
termination is  not  within  the  scope  of  the  jurisdiction  con- 
ferred and  duties  imposed  by  the  Act  of  Assembly  upon  the 
Commission  under  the  complaint  in  the  present  case.  The 
questions  of  law  involved  in  the  application  for  a  Certificate 
of  Public  Convenience  in  the  case  of  the  petition  of  the  City 
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Delaware  River  Steel  CompaD)'  vi.  Penniylvania  Railroad  Company,  et  al. 

of  WiUiamsport  for  the  approval  of  a  street  lighting  con- 
tract with  the  Citizens  Electric  Company,  Municipal  Con- 
tract Docket  No.  17-1915,  were  of  a  different  nature,  and 
arose  under  provisions  of  the  Public  Service  Company  Law 
different  from  those  applicable  to  the  present  complaint, 
and  what  we  there  said  in  regard  to  the  function  of  the 
Commission  concerning  the  determination  of  legal  questions 
is  in  nowise  intended  to  be  altered  or  modified.  The  de- 
cision of  the  Commission  in  the  case  cited  has  no  applica- 
tion to  the  present  complaint.  For  these  reasons  we  are  of 
the  opinion  that  the  complaint  should  be  dismissed,  and  it 
will  be  so  ordered. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on 
the  date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  August  13,  1915,  it  is  ordered :  That  the  com- 
plaint in  this  case  be,  and  the  same  is  hereby,  dismissed. 


Delaware  River  Steel  Company  vs.  Pennsylvania  Rail- 
road Company,  Philapelphia,  Baltimore  &  Wash- 
ington Railroad  Company. 

Public  Service  Commission — Jurisdiction 

Coiuplaint  was  ma^e  to  the  Commlaalon  against  tbe  collection  of 
certain  demurrage  charges  imposed  by  Ihe  respoudent  coiirpanlea 
during  the  mouths  of  December,  I9l2,  and  January,  1913,  From  the 
pleadings  it  appeared  that  the  comiplaint  was  tiled  July  28.  1913,  two 
days  after  the  approval  of  The  Public  Serrlce  Company  Law. 

Under  these  circumstances  it  was  held  that  the  Commission  had 
no  Jurisdiction,  inasmuch  asthe  Pennsylvania  State  Railroad  Com- 
mission had  ceased  to  exist  on  July  26,  1913,  and  Ihe  matter  could 
not  be  looked  upon  as  a  case  pending  before  tbat  Cmumission.  nor 
waa  It  a  subject  within  the  cognizance  of  Tbe  Public  Service  Com- 
mission, since  it  was  in  relation  to  a  senice  rendered  before  The 
Public  Service  Company  Law  became  effective.  The  complaint  was 
therefore  dlsmlsaed. 
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Public  Service  Commission.    No,  221,  Complaint  Docket, 
1914. 

MoNAGHAN,  Commissioner,  September  IS,  1915. 
The  Complainant,  the  Delaware  River  Steel  Company,  a 
corporation  of  the  State  of  Pennsylvania,  operates  a  blast 
furnace  for  the  manufacture  of  pig  iron  and  steel,  at  Ches- 
ter, Pa.  Immediately  adjoining  the  plant  of  the  Complain- 
ant, the  Philadelphia  and  Suburban  Gas  Company  operates 
a  plant  for  the  manufacture  of  gas;  the  latter  company  in 
the  conduct  of  its  business  maintains  and  operates  a  number 
of  coke  ovens  at  its  said  plant.  A  written  agreement  exists 
between  these  companies,  by  the  terms  of  which,  the  Steel 
Company  furnishes  the  Gas  Company  with  coal,  and  the 
Gas  Company  delivers  to  the  Steel  Company  the  resultant 
coke.  The  coal  is  delivered  to  the  Gas  Company  on  the 
siding  of  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road at  the  plant  of  the  Gas  Company  and  the  resultant  coke 
is  hauled  in  lorries  from  the  Gas  Company  to  a  platform  of 
the  Steel  Company  where  it  is  loaded  into  cars  on  a  siding 
of  the  Philadelphia,  Baltimore  and  Washington  Railroad 
within  the  grounds  and  at  the  plant  of  the  Steel  Company. 
From  this  siding  the  Steel  Company  ships  the  coke  to  vari- 
ous points  within  the  State  of  Pennsylvania.  During  the 
months  of  December,  1912,  and  of  January,  1913,  the  Com- 
plainant made  shipments  of  9,000  tons  of  coke  in  the  cars 
of  the  Respondent,  the  Philadelphia,  Baltimore  and  Wash- 
ington Railroad,  from  the  siding  at  the  plant  of  the  Steel 
Company  to  points  within  the  State.  On  these  shipments 
for  these  months,  the  Philadelphia,  Baltimore  and  Washing- 
ton Railroad,  the  Respondent,  charged  the  Steel  Company, 
Complainant,  demurrage  on  cars  placed  for  loading  of  coke 
on  the  Complainant's  siding  to  the  amount  of  $246.00,  which 
sum  the  Complainant  paid  the  attorney  for  the  Respondent 
by  check  dated  December  11th,  1913,  the  Complainant  and 
Respondent  agreeing  however,  that  the  said  sum  should  be 
refunded  to  the  Complainant  if  this  Commission  should  so 
order. 

The  Complainant  bases  its  rights  to  a  refund,  under  Rule 
(1)  (b)  of  the  General  Demurrage  Rules: 

"Cars  held  for  or  by  consignors  or  consignees  for 

loading,   unloading,   forwarding   directions   or  for 

any  other  purpose  are  subject  to  these  demurrage 

rules,  except  as  follows: 

(b)  Empty  cars  placed  for  loading  coal  at  mines 

or  mine  sidings,  or  coke  at  coke  ovens," 
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but  we  are  unable  to  pass  upon  the  merits  of  the  claim  for 
reparation  in  this  case  because  we  are  without  authority  to 
do  so  under  Article  5,  Section  5  of  The  Public  Service  Com- 
pany Law. 

From  the  pleadings  and  the  papers  filed  in  the  case,  it 
appears  that  on  July  28,  1913,  a  letter  was  sent  by  the  Com- 
plainant addressed  to  the  Railroad  Commission,  and  deliv- 
ered at  the  offices  occupied  by  that  Commission  until  July 
26,  1913,  which  letter  was  filed  among  the  documents  of  the 
Public  Service  Commission.  This  letter  contained  a  com- 
plaint against  the  Respondent  and  prayed  for  a  refund  of 
the  demurrage  charges  to  which  we  have  already  referred. 
No  answer  was  filed  to  this  informal  complaint,  but  on  May 
22,  I9I4.  the  Steel  Company  filed  a  formal  complaint 
against  the  Philadelphia,  Baltimore  and  Washington  Rail- 
road and  The  Pennsylvania  Railroad  setting  forth,  inter 
alia,  that  during  the  months  of  December,  1912.  and  Janu- 
ary, 1913,  the  Complainant  was  charged  by  the  Respondent, 
The  Philadelphia,  Baltimore  and  Washington  Railroad, 
with  demurrage  on  a  number  of  cars  while  they  were  await- 
ing loading  or  unloading  at  the  coke  ovens;  that  the  amount 
of  demurrage  aggregated  $246.00  which  was  paid  the  attor- 
ney for  the  Respondent  in  December,  1913.  The  Complain- 
ant prays  for  a  refund  of  these  moneys,  alleging  that  it 
came  within  the  General  Demurrage  Rules,  Rule  1,  (b).  To 
this  complaint  an  informal  answer  was  filed,  and  the  case 
was  heard  June  17,  1915,  at  which  time  a  member  of  the 
Commission  raised  the  question  of  its  jurisdiction  in  the 
matter. 

This  Commission  derives  its  powers  to  make  orders  for 
reparation  under  .Article  5,  Section  5  of  the  Public  Service 
Company  Law,  which  provides: 

"If,  after  hearing,  upon  complaint  or  upon  its 
own  motion,  the  Commission  shall  determine  that 
any  rates  which  have  been  collected,  or  any  acts 
which  have  been  done  or  omitted  to  be  done,  or  any 
regulations,  classifications,  or  practices  which  have 
been  enforced  for,  or  in  relation  to,  any  service  ren- 
dered after  this  act  becomes  efll^ective,  by  any  public 
service  company  complained  of,  were  in  violation 
of  any  rules  of  the  Commission,  or  were  unjustly 
discriminating  or  unduly  or  unreasonably  prefer- 
ential— the  Commission  shall,  upon  petition,  have 
the  power  and  authority  to  make  an  order  for  re- 
paration, awarding  and  directing  the  payment  to 


^yGoo'^lc 


I9IS  DAUPHIN  COUNTY  REPORTS  S4S 

D«Uwar«  River  Steel  Company  vi.  PennaylvaaU  Railroad  Company,  et  al. 

any  such  complainant  petitioner,  within  a  reason- 
able time  specified  in  the  order,  of  the  amount  of 
damage  sustained  in  consequence  of  said  unjust, 
unreasonable,  or  unlawful  collections,  acts  or  com- 
missions, regulations,  classihcations  or  practices  of 
such  public  service  company;  Provided,  that  such 
damages    have   been   actually    sustained   by   such 
complainant  petitioner." 
This  section  clearly  gives  the  Commission  the  power  to 
order  reparation   for  unjust   demurrage  charges  but  only 
however,  for  such  as  have  been  "enforced  for,  or  in  relation 
to,  any  service  rendered  after  this  act  becomes  effective." 

The  acts  complained  of,  or  the  service  rendered,  giving 
rise  to  the  demurrage  charges  took  place  in  December,  1912, 
and  January,  1913,  and  the  collection  for  this  service  was 
made  by  the  Respondent  in  December,  1913.  The  question 
therefore  arises,  when  did  the  Public  Service  Company  Law 
become  effective  ? 

Section  54  of  Article  6  of  the  Act  of  July  26,  1913,  pro- 
vides: 

"This  act  shall  take  effect  the  first  day  of  Janu- 
ary, Anno  Domini,  one  thousand  nine  hundred  and 
fourteen,  and  not  before,  except  that  it  shall  be  law- 
ful for  the  appointment  of  the  commissioners  to  be 
made,  and  for  the  commission  to  organize,  and  to 
appoint  such  officers  and  employees,  as  herein- 
above provided.  ■  The  commission  shall  be  ap- 
pointed, and  shall  organize  and  make  such  appoint- 
ments and  establish  its  office  as  hereinabove  pro- 
vided, and  make  such  general  rules  and  orders  un- 
der this  act,  effective  when  this  act  becomes  ef- 
fective, as  it  may  deem  wise  or  proper,  on  or  before 
the  first  day  of  October,  Anno  Domini,  one  thou- 
sand nine  hundred  and  thirteen;  from  and  after 
which  latter  date  it  shall  be  the  duty  of  every 
public  service  company  to  file  with  the  commission, 
if  required,  and  publish  and  post  its  tariffs  or  sched- 
ules and  its  rules  and  regulations  affecting  its  con- 
tracts and  classifications  as  hereinabove  provided: 
Provided,  That  the  said  commission  when  ap- 
pointed as  aforesaid,  shall  have  power  to  hear  and 
determine  any  pending  casps  transferred  to  it  by 
the  Pennsylvania  State  Railroad  Commission,  and 
to  dispose  of  the  unfinished  business  of  said  State 
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Railroad  Commission,  and  provided,  that  Section 

eleven  of  Article  three  shall  become  effective  upon 

the  approval  of  this  act," 

The  Public  Service  Company  Law,  according  to  the  above 

recited  section,  became  effective  the  first  day  of  January, 

A.  D.   1914.     True,  a  number  of  exceptions  are  noted  m 

the  above  section,  but  the  subject  matter  to  the  present 

controversy  does  not  fall  within  any  of  them.    There  is  no 

provision  in  the  Act,  nor  in  Section  54,  Article  6,  granting 

to  the  Commission  the  power  to  order  reparation  for  any 

demurrage  charges  accruing  or  collectable  prior  to  January 

1,  I9I4. 

Nor  does  the  fact  that  the  original  informal  complaint  was 
addressed  to  the  Railroad  Commission,  bring  it  within  such 
matters  as  may  now  be  considered  by  us.  The  act  of  the 
31st  of  May,  1907,  creating  the  Pennsylvania  State  Rail- 
road Commission  and  defining  its  powers  and  duties  was 
repealed  by  Section  51  of  Article  6  of  Act  of  26th  of  July, 
1915,  "Said  repeal  to  take  effect  on  the  first  day  of  July, 
1913."  All  the  powers  and  duties  of  the  Railroad  Commis- 
sion came  to  an  end  upon  the  passage  of  this  act.  The 
Legislature  might  have  continued  all  the  powers  and  duties 
as  of  that  date  in  the  Public  Service  Commission,  but  in  the 
Public  Service  Company  Law  there  is  no  indication  of  such 
intention, — on  the  contrary,  as  we  have  observed,  in  Sec- 
tion 54,  Article  6,  the  powers  and  duties  of  the  new  Com- 
mission became  effective,  with  some  few  exceptions,  on 
January  1st,  1914,  Section  54,  Article  6,  does  however,  con- 
tain the  provision  "That  the  said  Commission  when  ap- 
pointed shall  have  power  to  hear  and  determine  any  pending 
cases  transferred  to  it  by  the  Pennsylvania  State  Railroad 
Commission,  and  to  dispose  of  the  unfinished  business  of 
said  State  Railroad  Commission ;"  but  the  complaint  in  this 
case  was  not  filed  until  July  28,  1913.  two  days  after  the 
Pennsylvania  State  Railroad  Commission  had  ceased  to 
exist.  The  complaint  therefore,  cannot  be  regarded  as  a 
pending  case,  nor  as  unfinished  business  of  the  Railroad 
Commission,  because  it  was  never  before  them.  Neither  is 
the  subject  matter  of  the  complaint  such  that  this  Commis- 
sion can  take  cognizance,  since  it  was  in  relation  to  a 
service  rendered  before  the  Public  Service  Company  Law 
became  effective. 

Therefore,  it  is  ordered  that  the  petition  of  the  Com- 
plainant, the  Delaware  River  Steel  Company,  be  dismissed, 
and  an  order  should  accordingly  be  entered. 
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ORDER. 

This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on 
the  date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  September  15,  1915,  it  is  ordered  that  the 
complaint  in  this  case  be,  and  the  same  is  hereby  dismissed. 


Residents  of  Mount  Alton,  et  al.,  vs.  Erie  Railroad 
Company. 


Railroads— Pauenger  Service 


Gomplalut  was  made  ti>  tlie  Comnitsslon  that  the  respondent  rail- 
road eontpany  furnishes  no  paaseneer  service  between  Bradford  and 
Mount  Alton  aud  the  Connulssion  was  asked  to  direct  the  respondent 
to  establish  a  sufllcleiit  service  between  these  points.  The  respond- 
ent couqiany  admitted  that  It  was  furnishing  no  pa^^senger  service, 
and  alleged  that  the  service  of  the  RuSalo,  Itoobeater  and  Pittsburgh 
Railway  Coinpanj*,  which  substantially  parallels  the  line  of  the  re- 
Bpondent  in  this  territory  was  reasonably  aufflclent  for  the  needs  of 
the  residents. 

Froiu  the  testimony  It  arp|>eBred  that  the  res]Kindent  company  had 
furnished  a  pnssenser  service  on  this  line  prior  to  1907  by  operatliu; 
three  passenger  trains  dally  and  that  the  existing  service  of  tbe 
Buffalo.  Rochester  and  Pittsburgh  Railway  Company  was  not  Buffl- 
dent  for  the  needs  of  Ihe  people. 

The  Commission  ordered  the  resiMindent  company,  to  nm  a  pas- 
senger car,  either  In  combination  with  freight  or  otherwise,  between 
Bradford  and  Mount  Alton  upon  at  least  four  daya  in  eacii  weelt. 

Public  Service  Commission.    No.  333,  Complaint  Docket. 

Pennypacker,  Commissioner,  September  15,  1015. 

The  Respondent  in  the  above  case  operates  a  single  track 
railroad  running  from  Bradford  to  Mount  Alton  in  McKean 
County,  a  distance  of  about  fifteen  miles.  Mount  Alton 
has  a  population  of  about  two  hundred  people.  Between  it 
and  Bradford  are  other  villages,  Big  Shanty,  Lewis  Rim, 
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Custer  City  and  Degolia.  For  several  years  three  passenger 
trains  each  day  ran  over  the  road  of  the  Respondent  to 
Mount  Alton,  but  these  were  gradually  reduced  and  since 
1907  there  has  heen  no  passenger  service  whatever.  Four 
and  sometimes  five  freight  trains  run  from  Bradford  to 
Mount  Alton  in  the  course  of  each  week.  The  petitioners 
ask  that  there  be  forthwith  established  "passenger  service 
on  said  branch  between  Bradford  and  Mount  Alton  as  shall 
be  sufficient  for  the  accommodation  and  convenience  of  the 
residents  alont^  its  line."  The  answer  of  the  Respondent 
admitted  the  facts  as  alleged  but  set  up  "that  the  railroad 
operated  by  the  Buffalo,  Rochester  and  Pittsburgh  Railway 
Company  passes  through  the  territory  in  question  and  sub- 
stantially parallels  this  branch  railroad  of  this  Respondent 
at  a  distance  of  from  one  thousand  (1,000)  feet  to  two  (2) 
miles;  that  this  railroad  company  operates  four  (4)  pas- 
senger trains  in  each  direction  daily,  and  provides  a  reason- 
able service  for  the  people  residing  in  that  territory,"  and 
further  that  the  people  of  Mount  Alton  can  reach  Bingham," 
a  station  on  the  Buffalo,  Rochester  and  Pittsburgh  Rail- 
way, a  distance  of  two  miles,  by  stage. 

A  hearing  was  held  at  Bradford  at  which  considerable 
testimony  was  taken,  and  a  member  of  the  Commission 
made  a  personal  examination  of  the  territory  surrounding 
Mount  Alton  and  intervening  between  that  place  and  Brad- 
ford. Testimony  for  the  Complainants  was  given  that  a 
limited  passenger  service  was  necessary,  but  that  a  train 
two  or  three  times  a  week  might  answer  the  purpose.  Ad- 
jacent to  the  line  of  the  railroad  are  oil  wells,  chemical 
works,  saw  mills  and  other  industries.  In  1907  the  Respond- 
ent rendered  passenger  service  by  attaching  a  passenger 
car  to  a  freight  train  which  ran  into  and  out  of  Mount 
Alton  once  a  day.  The  Buffalo,  Rochester  and  Pittsburgh 
Railway  Company  has  a  line  which  here  runs  nearly  parallel 
to  that  of  the  Erie  Railroad ;  runs  two  passenger  trains  each 
way  every  day  and  they  stop  at  all  of  the  stations.  This 
service  has  been  maintained  for  several  years.  These  rail- 
roads are  from  one  thousand  feet  to  two  miles  apart.  It 
is  a  hilly  country,  a  stream  of  water  runs  between  them  and 
this,  together  with  steep  ascents  and  descents  makes  trans- 
portation from  one  to  the  other  difficult  if  not  imprac- 
ticable. 

A  witness  for  the  Respondent  testified  that  it  would  not 
be  practicable  to  combine  a  freight  and  passenger  service 
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on  schedule  time  once  a  day,  but  he  modified  the  effect  of 
this  testimony  by  further  saying  that  it  would  not  be  a 
"decent  service,"  that  such  a  train  had  been  run  and  that  it 
was  abandoned  because  of  the  small  percentage  of  traffic 
which  did  not  warrant  its  continuance. 

In  the  consideration  of  these  facts  it  is  difficult  to  justify 
the  total  abandonment  of  passenger  service  on  a  line  on 
which  three  passenger  trains  were  formerly  run.  It  is  also 
difficult  to  reconcile  the  utter  absence  of  service  with  the 
fact  that  the  BufTalo,  Rochester  and  Pittsburgh  Railway 
Company  maintains  two  daily  trains  through  the  same 
territory. 

It  is  the  duty  of  a  railroad  company  operating  its  line  of 
road  to  render  reasonable  passenger  service,  and  a  failure  to 
perform  this  duty  is  not  excused  by  pointing  out  that  pos- 
sible passengers  may  reach  their  destination  by  means  of 
another  railroad  or  by  stage.  Especially  is  this  true  when 
it  appears  that  there  are  serious  disadvantages  in  using  the 
other  means  of  conveyance.  This  section  of  the  country 
is  not  populous;  the  compensation  to  the  railroad  company 
if  any,  would  necessarily  be  slight,  and  no  elaborate  service 
can  be  expected. 

It  is  the  opinion  of  the  Commission  that  a  passenger  car 
either  in  combination  with  freight  or  otherwise,  should  be 
run  on  schedule  time  between  Bradford  and  Mount  Alton, 
upon  at  least  four  days  in  each  week.  An  order  will  be 
issued  in  accordance  with  the  findings  of  this  opinion. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties  and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the 
date  hereof  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which'said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  September  15,  1915,  it  is  ordered  that  on 
and  after  October  15,  1915,  and  until  further  order  by  this 
Commission,  the  H-'rie  Railroad  Company  shall  run  a  pas- 
senger car  either  in  combination  with  freight  or  otherwise 
between  Bradford  and  Mount  Alton,  McKean  County,  upon 
at  least  four  days  in  each  and  every  week. 
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C.  A.  SisK  VS.  Abincton  Electric  Company. 

Electric  Light  Companies — Extension  of  Service 

Complaint  was  raade  to  the  Coimmlasion  that  the  respondent  elec- 
tric company  refused  to  furnish  current  for  lighting  the  premises  of 
the  coDnplalnant  In  the  Borough  of  Factoryville.  It  appeai'ed  TroiD 
the  testimony  that  the  premises  of  the  complainant  are  located  in  the 
hullt-up  portion  of  the  boroligh,  and'  could  be  served  by  the  respond- 
ent wftlinut  any  great  expense  upon  Its  part 

Under  the  circumstances  of  the  case,  the  Commission  ordered  the 
company  to  make  the  required  extensitm  and  furnish  service  to  the 
complainant. 

Public  Service  Commission.    No.  358,  Complaint  Docket. 

RiLF.iN'G,  Commissioner,  September  24,  1915. 

This  is  an  application  by  C.  A.  Sisk,  the  owner  of  a  house 
and  lot  in  the  Borough  of  Factoryville,  Wyoming  County, 
wherein  he  seeks  to  have  the  Abington  Electric  Company, 
the  Respondent,  furnish  to  him  electric  current  for  lighting 
his  house  and  barn.  Complainant  made  application  to  Re- 
spondent for  service,  agreeing  to  be  bound  by  its  general 
rules  and  regulations. 

The  Respondent  company  in  its  answer  states  that  on 
account  of  the  distance  to  the  premises  of  the  Complainant 
and  the  expense  it  would  be  put  to  in  order  to  furnish  serv- 
ice to  the  Complainant,  it  is  unwilling  to  furnish  such  service 
unless  it  is  compensated  by  a  payment  of  $50.00  for  the 
expense  to  be  incurred  by  it^  and  a  minimum  monthly 
charge  of  $5.00  per  month  paid  to  it  by  the  Respondent. 

The  evidence  as  taken  and  reported  in  this  case  is  some- 
what indefinite  and  vague.  From  consideration,  however, 
of  the  same  and  from  the  record  in  this  case,  we  find  the 
following  statement  of  facts. 

Factoryville  is  a  borough  of  about  1,000  inhabitants.  C 
A.  Sisk.  the  Complainant,  is  a  property  owner  therein,  hav- 
ing a  lot  on  which  there  is  erected  a  hoifse  and  barn  which 
has  been  wired  for  electricity,  and  if  current  were  furnished 
him,  has  about  twenty-five  or  thirty  lights  in  his  premises. 
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It  is  estimated  by  Respondent  that  according  to  Respond- 
ent's rates,  for  the  current  furnished  to  Complainant,  he 
would  pay  about  $18.00  per  annum. 

The  premises  owned  by  the  Complainant  are  situated  in 
a  block  in  the  built-up  portion  of  said  Borough,  bounded 
by  High  Street.  Cemetery  Street,  Maple  Street  (sometimes 
called  River  Street)  and  Church  Street.  The  line  of  the 
Scranton  and  Binghampton  Railroad  Company  extends 
practically  through  the  middle  of  the  block  paralleling  Ma- 
ple Street  and  High  Street,  and  along  this  line  of  railway 
are  the  wires  from  which  the  current  is  taken  by  the  Re- 
spondent Company  to  supply  the  public  in  said  Borough. 

The  premises  owned  by  the  Complainant  in  said  block 
have  a  front  of  about  sixty  feet  on  Maple  Street  and  extend 
back  to  the  right  of  way  of  said  street  railway  company 
with  an  "L"  extending  out  to  Cemetery  Street,  the  premises 
of  the  Complainant  being  the  second  lot  from  Cemetery 
Street  and  135  feet  distant  therefrom.  There  is  a  dwelling 
house  on  each  side  of  Complainant. 

The  Respondent  company  is  furnishing  current  for  light- 
ing the  streets  of  said  borough  and  for  that  purpose  has 
its  wires  strung  along  and  in  front  of  the  premises  of  Com- 
plainant. The  wires  used  for  lighting  the  Borough  are  at- 
tached to  a  line  of  telephone  poles  in  pursuance  to  an  agree- 
ment made  by  the  Respondent  to  said  telephone  company 
and  the  current  as  used  for  lighting  the  streets  is  not  and 
can  not  be  used  for  lighting  private  premises  without  first 
being  reduced  in  voltage  by  means  of  a  transformer.  The 
Respondent  at  the  present  time  is  lighting  a  church  and 
its  parsonage  in  the  same  block  in  which  Complainant's 
property  is  located  and  it  is  not  improbable  that  other  cus- 
tomers in  this  same  block  will  require  services  from  Re- 
spondent in  the  near  future. 

All  of  the  current  used  by  the  Respondent  company  for 
supplying  current  to  private  customers,  is  conducted 
through  a  transformer  and  then  conducted  from  said  trans- 
former by  secondary  lines  to  the  several  residences  or  busi- 
ness places  to  which  service  is  rendered  and  it  is  testified 
that  six  or  seven  hundred  feet  is  the  maximum  distance  from 
a  transformer  that  current  can  be  conveyed  to  a  private 
residence  in  order  to  efficiently  light  the  same. 

The  block  in  which  the  Complainant's  property  is  located 
fronting  on  Maple  street  has  a  frontage  between  Cemetery 
and  Church  streets  of  about  650  feet,  and  the  sixty  foot  lot 
of  Complainant  is  situated   135  feet  from  Cemetery  street 
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and  about  450  feet  from  Church  street.  Seven  houses  are 
located  on  this  square  fronting  on  Maple  street  including 
the  residence  of  Complainant. 

It  appears  that  there  are  other  residences  in  the  near 
vicinity  of  the  property  of  Complainant  not  now  furnished 
with  electric  service  by  Respondent,  and  the  Respondent 
contends  that  Service  can  only  be  furnished  to  Complainant 
in  one  or  two  ways : 

(a)  By  placing:  a  special  transformer  immediately  in  the 
rear  of  the  premises  of  Complainant  at  the  line  of  the  street 
railway  company  and  connecting-  the  Complainant's  prem- 
ises therewith  at  an  expense  of  about  $70.00. 

(b)  By  constructing  a  pole  line  between  six  and  seven 
hundred  feet  in  length  from  a  point  on  Cemetery  street, 
where  it  is  intersected  by  the  line  of  the  street  railway, 
down  to  Maple  street  and  thence  along  Maple  s'treet  to  the 
premises  of  Complainant. 

This  second  arrangement  would  cost  about  $175.00,  by 
the  figures  furnished  by  Respondent  and.  would  contem- 
plate a  line  to  be  used  by  other  customers  than  Complain- 
ant in  that  locality. 

There  was  no  satisfactory  evidence  furnished,  showing 
that  the  wires  for  private  lighting  could  not  be  attached  to 
the  same  line  of  telephone  poles  on  the  street  in  front  of 
Complainant's  residence,  to  which  line  of  poles  are  attached 
the  respondent's  wires  used  for  street  lighting. 

Under  all  the  evidence  in  this  case,  we  are  of  the  opinion 
that  the  Complainant  should  have  proper  service  furnished 
to  him  by  tfie  Respondent  for  lighting  his  residence  upon 
payment  by  him  to  the  Respondent  for  such  service,  ac- 
cording to  its  regular  rates. 

We  do  not  think  that  any  public  service  company  has  the 
right  nor  should  adopt  a  policy  whereby  it  will  only  serve 
such  customers  as  are  remunerative  at  the  time  of  instal- 
lation. 

When  a  public  service  company  secures  a  charter  from 
the  State  and  a  franchise  from  a  municipality  in  which  it 
seeks  to  operate,  it  owes  a  duty  to  the  public  therein,  which 
it  cannot  perform  by  only  serving  such  of  the  inhabitants 
thereof  as  it  may,  for  reasons  of  its  own,  determine.  We 
think  it  should  make  a  reasonable  effort  and  be  compelled 
to  serve  all  of  the  public  in  such  municipality  that  can  be 
reached  by  a  reasonable  outlay  of  its  capital,  and  the  service 
to  be  rendered  to  the  public  therein  should  be  considered  as 
a  whole  and  not  from  the  individual  standpoint  of  the  profit- 
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able  patrons  only.  That  a  public  service  company  should 
have  the  right  to  pick  out  the  profitable  customers  and  leave 
all  others  without  service  would  not  in  our  opinion,  be  ren- 
derinif  such  public  service  as  the  law  contemplates. 

Of  course,  just  how  far  a  public  service  company  should 
be  required  to  go  in  making  extensions  to  serve  its  patrons 
is  often  a  difficult  matter  to  determine  and  each  extension 
must  be  determined  from  the  facts  surroundin|^  the  same. 
Any  unreasonable  extension  should  not  be  required;  on  the 
other  hand,  when  a  public  service  company  enters  upon  its 
duties  to  render  a  public  service  in  a  community  it  should 
be  compelled  to  render  such  a  general  service  as  the  rea- 
sonable demands  of  the  community  as  such  time  and  in  the 
near  future  may  require,  and  proper  provisions  should  be 
made  therefor,  even  to  the  extent  of  making  extensions  that 
will  meet  reasonable  demands  that  will  be  made  of  it  in  the 
future. 

In  the  present  case,  the  request  for  service  comes  from  a 
person  located  near  the  central  portion  of  the  borough  who 
can  be  served  without  any  great  outlay.  Without  going 
into  the  details  of  the  cost  or  the  expense  rendered  neces- 
sary to  make  the  necessary  extension  and  furnish  the  ser- 
vice required  by  the  Complainant  for  lighting  his  house  and 
barn,  we  are  of  the  opinion  that  such  service  should  be  fur- 
nished to  him  by  the  Respondent  without  any  payment  by 
him  beyond  the  payment  for  current  used  by  him  according 
to  the  regular  rates  and  subject  to  the  general  fules  and 
regulations  of  the  Respondent. 

The  matter  of  compelling  a  public  service  company  to 
make  a  reasonable  extension  in  the  performance  of  its 
duties  to  the  public  has  often  been  required  and  is  sus- 
tained by  our  Courts,  and  we  will  only  cite  a  few  of 
the  cases  wherein  such  extensions  have  been  required  to  be 
made. 

Pacific  Gas  &  Electric  Co.  vs.  Great  Western  Power  Co. 

California  Railroad  Report,  Vol  1,  p.  p.  214. 

Leavenworth  vs.  Leavenworth  Water  Co, 

Public  Utility  Reports,  1915  B,  Page  611. 

Tienan  vs.  Public  Service  Electric  Co. 

Public  Utilities  Reports  B,  1915,  page  674. 

Re  New  York  &  Q.  Gas  Co. 

P.  U.  R.  "B.,"  1915,  page  821. 

Application  of  Pacific  Gas  &  Electric  Co. 

P.  U.  R.  "A."  page  722. 
An  Order  will  be  drawn  in  accordance  with  this  Opinion. 
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This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  submitted  by  tbe  parties  and  full 
investigation  of  the  matters  and  things  involved  having 
been  had,  and  the  Commission  having  on  the  date  hereof 
made  and  filed  of  record  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof: 

Now,  to-wit,  September  24th.  1915,  it  is  ordered :  That  the 
Abington  Electric  Company  forthwith  install  the  necessary 
facilities  and  supply  the  electric  current  required  by  C.  A. 
Sisk,  at  his  premises  on  Maple  street,  in  the  Borough  of 
Factoryville,  at  the  published  rates  and  subject  to  the  gen- 
eral rules  and  regulations  of  the  said  electric  company. 


Uriah  P.  Rossiter  vs.  Cyrus  E.  Woods,  Secretary  of 

THE  COHHONWEALTH. 

Nomination   of  Candidates — Sole   Nomination — Act   of 
July  24,  1913. 

A  candidate  claiming  the  right  of  sole  Domlnatloii,  under  tbe  Act 
of  July  34,  1913,  P.  L.  1041,  must  eetablleb  the  etatutorr  conditions 
by  the  welgbt  of  the  evidence. 

For  tbe  purpose  of  determining  the  right  to  s(rfe  ncHninatlon,  un- 
der tbe  Act  of  July  24,  1913,  the  total  number  of  balloU  cast  In  the 
political  dietrtot  or  division  within  which  the  nomlnfttlon  Is  to  be 
made  includes  municipal  non-partisan  ballots  cast  within  such  dis- 
trict or  dlvldoa. 

Bill  in  equity  for  an  injunction.  C.  P.  Dauphin  County, 
No.  554,  Equity  Docket. 

Ckas.  H.  Bergner  and  /.  E.  B.  Cunningham  for  plaintiff. 

Francis  Skunk  Broton,  Attorney  General,  ^m.  H.  Kellar 
Deputy  Attorney  General,  and  Wm.  M.  Hargest,  Deputy 
Attorney  General,  for  defendant. 

McCarrell,  J.,  October  19,  191S. 

The  plaintiff  and  Joseph  M.  Force  were  candidates  for 
nomination  as  Judge  in  the  6th  Judicial  District,  composed 
of  the  County  of  Erie.    At  the  primary  election  September 
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21,  1915,  the  total  number  of  votes  cast  in  said  district  for 
non-partisan  candidates  for  judicial  nominations  was  14,644, 
of  which  number  Uriah  P.  Rossiter,  the  plaintiff,  received 
7,759  votes,  and  Joseph  M.  Force  received  6,881  votes,  four 
additional  votes  being  cast  for  other  candidates.  The  13th 
section  of  the  Act  of  July  24,  1913,  P.  L.  1001,  provides 
that  "whenever  at  any  primary  any  candidate  for  nomina- 
tion to  any  of  the  aforesaid  offices  to  which  but  one  person 
is  to  be  elected  at  the  succeeding- election,  shall  receive  a 
number  of  votes,  greater  than  one-half  of  the  total  number 
of  votes  cast  for  such  office  at  such  primary  and  greater 
than  one-half  of  the  number  of  ballots  cast  in  the  political 
district  or  division  within  which  the  nomination  is  to  be 
made,  such  nominee  shall  be  the  sole  nominee  for  such  of- 
fice; and  his  name,  and  none  other  shall  be  printed  as  can- 
didate for  such  office  upon  the  official  ballot  for  use  at 
such  succeeding  election."  Under  the  provisions  of  this 
section  the  plaintiff  claims  that  he  is  entitled  to  have  his 
name  printed  upon  the  official  ballot  for  the  succeeding 
election  as  the  sole  nominee  for  the  office  of  Judge.  The 
defendant  has  demurred  to  plaintiff's  bill,  thus  admitting  all 
the  material  facts  in  said  bill  alleged,  but  claiming  that 
plaintiff  is  not  entitled  to  the  relief  claimed.  The  total 
number  of  votes  cast  for  the  office  of  Judge  was,  as  before 
stated,  14,644,  of  which  the  plaintiff  received  7,759  votes 
as  against  the  6,885  cast  for  all  other  candidates.  Thus  it 
appears  that  the  plaintiff  has  met  the  first  condition  for 
obtaining  the  statutory  privilege  of  having  his  name  printed 
upon  the  official  ballot  as  the  sole  nominee  for  the  office 
in  question.  But  it  is  claimed  that  plaintiff  has  not  "re- 
ceived more  than  one-half  of  the  number  of  ballots  cast 
in  the  political  district  or  division  within  which  the  nomi- 
nation is  to  be  made."  This  claim  is  based  upon  the  return 
of  the  County  Commissioners  which  states  "that  the  total 
number  of  voters  who  received  ballots,  and  voted  at  the 
said  primary  election  held  on  Tuesday,  September  21,  1915, 
in  the  said  County  of  Erie,  was  18,358.  This  includes  the 
ballots  cast  for  municipal  candidates  for  Erie  and  Corry, 
third  class  cities  within  this  district.  It  further  appears 
from  the  Commissioners'  return  that  three  distinct  forms 
of  ballots  were  used  at  the  election  in  question,  as  fol- 
lows, viz: 

1 — "The   party    form    of   ballot    containing   the 
several  party  offices." 
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2 — "A  non-partisan  judiciary  ballot  with  the  two 
candidates  for  Judge  of  Common  Pleas  printed 
thereon,  and  the  six  candidates  for  Judge  of  the 
Superior   Court." 

3 — "A  non-partisan  municipal  ballot  with  Coun- 
cil, City  Controller  and  Mayor  printed  thereon, 
the  last  form  of  ballot  being  used  only  within  the 
cities  of  Erie  and  Corry,  both  cities  of  the  third 
class." 

The  defendant  claims  as  matter  of  law  that  the  non- 
partisan municipal  ballots  cast  for  officers  of  the  cities  of 
Erie  and  Corry  are  to  be  considered  in  determining  whether 
the  plaintiff  has  received  more  "than  one-half  of  the  num- 
ber of  ballots  casl,in  the  political  district  or  division  within 
which  the  nomination  is  to  be  made,"  The  intention  of  the 
Legislature  seems  to  be  to  grant  the  privilege  of  being 
certified  as  sole  nominee  only  to  the  person  who  has  re- 
ceived a  majority  of  the  ballots  cast  in  the  district.  This 
requires  the  sole  nominee  to  have  received  a  vote  greater 
than  one-half  of  all  the  ballots  cast  in  the  district,  which 
would  indicate  a  majority  of  all  the  electors  participating 
in  the  primary  election.  The  person  claiming  this  statutory 
privilege  must  establish  the  statutory  conditions  by  the 
weight  of  the  evidence.  It  is  conceded  that  the  plaintiff 
has  shown  that  he  received  a  majority  of  the  votes  cast  for 
the  office.  But  has  he  shown  compliance  with  the  condition 
that  he  must  have  a  majority  of  all  the  ballots  cast  in  the 
district?  It  appears  that  the  total  number  of  ballots  cast 
in  the  district  is  18,358,  including  the  municipal  ballots  cast 
in  the  cities  of  Erie  and  Corry,  but  the  Commissioners  have 
made  no  certificate  as  to  the  number  of  these  municipal 
ballots.  While  the  Act  requires  a  record  to  be  made  of  the 
number  of  non-partisan  and  municipal  ballots,  no  returi) 
of  the  number  appears  here.  Any  attempted  calculation  to 
ascertain  this  number  from  any  figures  returned  leaves  us 
in  iincertainty  and  confusion.  If,  as  plaintiff  suggests,  the 
number  of  the  municipal  ballots  is  the  difference  between 
the  whole  number  cast,  18,358,  and  14,644,  the  vote  for  the 
,  office  of  Judge,  the  number  appears  to  be  3,714,  and  yet 
the  votes  cast  for  the  office  of  Mayor  in  the  city  of  Erie 
alone  were  9,826.  We  have  no  information  as  to  the  num- 
ber of  candidates  for  this  office  either  in  Erie  or  Corry. 
The  highest  number  of  ballots  cast  for  any  county  office 
in   Erie  county  for  a   single  candidate  were  cast   for  the 
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office  of  C'lerk  of  the  Courts,  and  the  party  candidate  for 
nomination  to  this  office  received  together  12,323  votes. 
The  candidates  for  County  ■Commissioner,  for  which  office 
two  \Yere  to  be  nominated,  received  25,717  votes,  indicating 
12,858  votes  cast  for  the  office  of  Commissioner,  if  it  is 
assumed  that  each  voter  cast  his  ballot  for  two  candidates. 
If  the  vote  for  Mayor  in  the  city  of  iirie,  or  the  vote  for 
Clerk  of  the  Courts,  or  the  v6te  for  Connty  Commissioner, 
be  deducted  from  the  total  number  of  votes  cast  in  the  dis- 
trict, as  certified  by  the  Commissioners,  we  liave  dif- 
ferent results,  and  we  find  no  evidence  in  the  record 
which  enables  lis  to  determine  how  many  votes  were 
cast  for  the  office  of  Judge  in  either  of  the  two  mu- 
nicipalities in  which  it  is  claimed  the  municipal  vote 
should  not  be  counted  in  determining:  whether  or  not 
the  plaintiff  has  met  the  second  condition  necessary 
to  establish  his  right  to  be  certified  as  sole  nominee. 
The  burden  is  upon  the  plaintiff  to  establish  this 
statutory  right  by  the  weight  of  the  evidence.  We  are 
unable  to  find  from  anything  in  the  record  that  he  has 
done  so,  and  cannot,  from  any  figures  returned,  satisfac- 
torily determine  the  number  of  votes  cast  in  either  of  the 
municipalities  for  the  office  in  question.  Even  if  the  num- 
ber could  be  ascertained  we  could  not  assent  to  the  legal 
proposition  that  the  ballots  cast  in  the  municipalities  are 
to  be  deducted  from  the  total  number  cast  in  the  district. 
The  plain  language  of  the  statute  would  be  disregarded  by 
such  deduction.  The  impractibility  of  ascertaining  the  num- 
ber of  ballots  cast  in  the  municipalities  may  liave  led  the 
Legislature  to  adopt  the  language  emploj'ed  in  the  statute, 
which  requires  all  the  ballots  cast  in  the  district  to  be  con- 
sidered in  ascertaining  the  whole  miniber  of  electors  who 
participated  in  the  primary.  In  this  stale  of  the  record  we 
are  of  opinion  that  the  defendant  as  Secretary  of  the  Com- 
monwealth has  pursued  the  only  proper  course  when  he 
based  his  computation  upon  the  total  number  of  ballots 
cast  in  the  district,  as  shown  by  the  return  of  the  County 
Commissioners.  It  is  conceded  that  the  plaintiff  has  not 
received  a  majority  of  these  ballots,  and  we  therefore  find 
that  he  has  not  met  all  the  conditions  entitling  him  to  be 
certified  as  sole  nominee  for  the  office  of  Judge.  We  tliere- 
fore  decline  to  award  the  injunction  prayed  for  and  dismiss 
the  bill  at  the  costs  of  the  plaintiff. 


^yGoo'^lc 


DAUPHIN  COUNTY  REPORTS 


Frederick  S.  Drake,  vs.  Cyrus  E.  Woods,  Secretary  of 
THE  Commonwealth. 

Nomination    of   Candidates — Sole    Nomination — j4ct    of 
June  i8,   1915. 

A  special  privilege  giving  to  any  one  candidarte  for  offlce  an  ad- 
vantage over  other  candidates  at  Hie  genera)  election  Is  one  whlcb 
the  Legislature  may  grant,  but  when  granted  the  legislation  must 
be  strlotly  conatrued  and  compliance  with  the  conditions  wbich  the 
statute  imposes  must  be  clearly  established. 

Whether  a  candidate  has  fulHIled  the  statutory  requirements  nec- 
essary to  entitle  him  40  sole  nomination  is  a  question  of  fact  and 
cannot  !>e  established  by  presumptions. 

Under  the  Act  of  July  24,  1913,  P.  L.  1001,  as  amended  by  the 
Act  of  June  IX,  1916,  P.  !•.  1050,  the  court  cannot  determine  the 
right  ol  a  candidate  to  sole  nomlnatjon  by  dividing  the  total  num- 
ber of  votes  cast  for  all  candidates  by  the  number  of  vacancies  to  be 
Oiled  and  that  quotient  by  two. 

Mandamus.  C.  P.  Dauphin  County,  No.  69,  Common- 
wealth Docket,  1915. 

George  W.  Carr  and  C.  H.  Bergner  for  plamtif]'. 

Francis  Skunh  Brown,  Attorney  General,  IFm.  M.  Hargest, 
Deputy  Attorney  General,  and  fF.  H.  Keller,  Deputy  Attor- 
ney General,  for  defendant. 

McCarreix,  J.,  October  19,  1915. 

The  petitioner  was  one  of  fourteen  candidates  at  the 
primary  for  the  office  of  Judge  of  the  Court  of  Common 
Pleas  No.  2  in  Philadelphia  County,  for  which  Court  two 
Judges  are  to  be  chosen  at  the  next  election.  The  total 
number  of  votes  cast  for  all  the  candidates  for  Judge  was 
346.428,  If  it  be  assumed  that  each  voter  cast  his  ballot 
for  two  candidates,  the  total  number  of  votes  cast  for  any 
single  candidate  might  be  assumed  to  be  173,214,  but  there 
is  no  legal  presumption  that  each  voter  cast  a  ballot  for 
two  candidates.  He  had  the  right  to  do  so,  but  there  is  no 
presumption  that  he  exercised  his  full  privilege.  It  cannot 
be  doubted  in  the  light  of  experience  but  that  many  voters 
cast  their  ballots  but  for  one  person  in  order  to  give  the 
candidates  of  their  choice  the  largest  possible  vote  and 
secure  for  that  candidate  a  preferential  position.    Here  the 
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voters  were  arranging  to  fill  two  separate  and  distinct  of- 
fices. These  offices  were  not  so  marked  or  designated  as  to 
distinguish  one  from  the  other,  and  the  Act  of  1915,  P.  L. 
1050,  amending  the  Act  of  July  24,  1913,  does  not  provide 
any  method  for  determining  the  number  of  votes  cast 
specifically  for  any  one  of  two  or  more  candidates.  It 
might  have  provided  for  dividing  the  total  number  of  votes 
cast  for  all  the  candidates  by  the  num'ber  of  vacancies  or 
offices  to  be  filled  and  then  again  by  dividing  this  quotient 
by  two,  as  has  been  suggested  in  this  case  to  be  the  proper 
course.  Had  the  Legislature  so  providerl  it  would  have  been 
a  valid  exercise  of  legislative  power,  but  in  the  absence  of 
such  provision  we  have  no  power  to  ascertain  in  this  way 
whether  or  not  any  particular  candidate  has  obtained  a 
majority  of  all  the  votes  cast  at  the  primary.  Whether  or 
not  any  such  candidate  has  such  majority  is  a  question  of 
fact  and  cannot  be  established  by  presumptions.  We  are 
therefore  of  opinion  that  it  does  not  appear  from  the  record 
in  this  case  that  Joseph  P.  Rogers  has  received  a  majority 
of  all  the  votes  cast  for  the  office  of  Judge  of  Court  of  Com- 
mon Pleas  No.  2.  He  has  received  98,206.  votes,  being  the 
largest  number  of  votes  cast  for  any  one  candidate,  but 
the  Legislature  has  not  given  preferential  position  to  the 
candidate  with  the  highest  number  of  votes  in  cases  where 
two  or  more  vacancies  are  to  be  filled,  but  has  declared 
that  the  person  obtaining  such  position  must,  as  the  first 
test,  receive  a  majority  of  all  the  votes  cast  for  the  office 
in  the  district.  There  being  two  vacancies  to  be  filled  here, 
there  are  essentially  two  offices,  and  the  aggregate  vote  for 
Judge  is  the  aggregate  vote  for  both  of  the  vacancies  or 
both  of  the  offices.  This  total  vote  does  not  in  any  way 
establish  or  tend  to  establish  which  candidate  of  the  four- 
teen had  the  greatest  number  of  votes  cast  for  any  one  of 
the  vacancies  to  be  filled  at  the  ensuing  election.  The  grant- 
ing of  a  special  privilege  to  any  one  candidate  for  office  in 
order  that  he  may  have  an  advantage  over  other  candidates 
at  the  general  election  is  one  which  the  Legislature  may 
grant,  but  when  granted  the  legislation  must  be  strictly 
construed  and  the  conditions  which  the  statutes  imposes 
for  obtaining  the  privilege  must  be  clearly  established. 
Such  privilege  tends  toward  an  inequality  at  the  general 
election,  which  is  not  favored  by  the  Constitution.  We 
are  therefore  unable  to  say,  in  the  absence  of  any  legislative 
provision  for  the  ascertaining  of  the  greatest  number  of 
votes  cast  for  any  one  of  the  single  offices  or  vacancies 
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to  be  filled  at  the  next  election,  that  Joseph  P.  Rogers  or 
any  other  candidate  has  met  the  first  condition  imposed  by 
the  statute  for  the  obtaining  of  this  privilege.  The  second 
condition  imposed  hy  the  amendment  of  1915,  P.  L.  1050, 
has  apparently  been  met  by  Mr.  Rogers.  That  condition 
requires  that, the  candidate  obtaining  the  special  privilege 
of  being;  certified  as  sole  nominee  shall  have  received  a  ma- 
jority of  the  number  of  ballots  cast  for  any  one  candidate 
for  any  office  in  the  political  district  or  division  within 
which  the  nomination  is  to  be  made.  It  is  admitted  that 
Mr.  Hazlett,  as  candidate  for  Recorder  of  Deeds,  received 
161,030  votes.  A  majority  of  this  number  is  80,516,  and 
the  vote  of  98,206  for  Mr.  Rogers  gives  liim  much  more  than 
the  necessary  number.  The  other  condition,  however,  as 
we  have  already  stated,  has  not  been  met  by  him.  In  the 
light  of  this  conclusion  it  is  not  necessary  to  consider  the 
question  of  the  constitutionality  of  the  13th  section  of  the 
Act  Of  July  24,  1913,  and  its  amendment  bv  the  Act  of 
1915,  P.  L.  1050.  We  therefore  conclude  that  Joseph  P. 
Rogers  is  not  entitled  to  be  certified  as  the  sole  nominee 
for  Court  of  Common  Pleas  No.  2,  and  that  it  is- the  duty 
of  the  Secretary  of  the  Commonwealth  to  certify  the  names 
of  the  four  candidates  receiving  the  highest  number  of  votes 
at  the  primary  election  to  be  printed  upon  the  official  ballot 
as  candidates  at  the  general  election.  We  assume  that  no 
formal  order  or  writ  to  this  effect  is  necessary,  but  if  it  is 
requested  we  will  direct  the  issuance  of  the  writ. 


RoROii-.H  OF  Mill  Village  vs.  Erie  Railroad  Company. 
Railroads — Passenger  Service. 
Complaint  was  mndc  to  the  Coininis.'>ion  against  the  iiiadequaite 
passengpr  train  service  furnished  by  the  Erie  Railroad  at  the  Bor- 
ough ot  Mill  Village.  From  the  testimony  it  appeared  that  the 
Respondent  company  furnishes  one  train  going  enst  toward  Mead- 
vllle  which  stops  at  7:02  A.  M.  at  Mill  Village,  and  one  train  going 
west  which  stops  at  2:20  P.  M.,  and  that  it  Is  Imposslhle  for  a 
traveler  from  the  ea.9t  to  go  to  Mill  Village  and  return  by  train  on 

Under  the  circumstances,  the  Commission  was  of  the  oplulon  that 

the  present  passenger  service  was  not  a  sufficient  compliance  with 
the  provisions  ot  The  Public  Service  Company  Law,  and  an  order 
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Borough  of  Mil[  Village  vs.  Erie  Railroad  Company. 
was  made  direcdug  the  company  to  stop  every  morulng  and  alter- 
soon  oue  ot  Its  east-bound  passenger  trains  and  one  of  Its  west-bound 
passenger  trains  at  Mill  Village. 

Public  Service  Commission.    No.  349.  Complaint  Docket. 
Pennypacker,  Commissioner,  September  14,  1915. 

The  complaint  in  this  case  is  very  loosely  and  carelessly 
drawn.  While  the  Commission  does  not  rec|iiirc  technical 
skill  in  the  presentation  of  the. cases  which  come  before  it, 
the  causes  of  complaint  ought  to  be  set  forth  with  sufficient 
clearness  to  make  the  subject  of  the  controversy  compre- 
hensible. All  that  is  presented  in  this  complaint  is  that 
"Inadequate  train  service,  excess  fares"  and  the  "Statutes 
violated.  Article  2.  Section  M,  .Article  5,  Section  17,  Article 
5,  Section  3."  What  service  is  inadequate,  whether  pas- 
senger or  freight,  and  by  whom  it  is  rendered,  what  fares 
are  excessive,  what  .\ct  of  Assembly  is  violated,  nowhere 
appears.  To  such  a  complaint  no  answer  is  possible,  and 
it  is  insufficient  to  he  the  foundation  of  a  proceeding. 

A  hearing  was  nevertheless  held  and  from  the  testimony 
taken  it  is  practicable  to  learn  inferentially  that  difficulty 
which  the  complaint  seeks  to  overcome.  Mill  Village  is  a 
Borough  in  Erie  County,  near  the  line  of  Crawford  County, 
situated  on  the  line  of  the  railroad  of  the  Respondent  com- 
pany, between  the  County  towns  of  these  two  counties. 
It  has  a  population  of  two  hundred  and  ninety,  and  in  the 
territory  naturally  tributary  there  are  about  five  hundred 
and  thirty  people.  The  passenger  service  now  rendered  by 
the  Respondent  company  is  that  one  train  going  east  toward 
Meadville,  stops  at  7:02  A.  M.  and  one  train  going  west 
stops  at  2:20  P.  M.  It  is  impossible  for  any  traveler  from 
the  cast  to  go  to  Mill  Village  and  return  by  train  upon  any 
one  day.  At  sixteen  villages  along  the  line  of  the  Respond- 
ent's railroad  less  in  population,  than  Mill  \'illage,  two 
trains  each  way  stop  daily.  At  one  time  there  were  three 
trains  which  stopped  daily  at  this  place,  and  the  Respondent 
then  had  but  a  single  track  road.  It  has  recently  laid  an- 
other single  track.  The  returns  for  passenger  service  to 
the  railroad  company  at  Mill  Village  have  been  in  1912 
$2,026.51,  in  1913.  ?2,655.99,  and  in  1914.  $1,907.52.- 

The  reasons  given  by  the  Division  Superintendent  of  the 
Respondent  to  explain  why  fuller  service  was  not  rendered 
were  not  very  cogent.     He  said  that  it  would  cost  about  a 
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dollar  to  stop  a  heavy  passenger  train,  that  it  would  be  a 
hard  matter  to  maintain  the  schedule  and  that  on  one  train 
it  might  cause  a  misconnection. 

Under  paragraph  M,  Section  I,  Article  11  of  the  Act 
of  July  26th,  1913,  it  is  the  duty  of  a  railroad  corporation 
"to  furnish  a  reasonably  sufficient  number  of  safe  trains, 
cars  *  *  or  other  facilities"  "to  run  and  operate  the  same 
with  such  motive  power  as  may  reasonably  be  required  in 
the  conveyance  of  all  such  passengers  or  property  as  may 
seek  or  be  offered  to  it  for  such  conveyance"  and  "to  run 
and  operate  its  said  trains,  cars  *  *  with  sufficient  fre- 
quency at  such  reasonable  and  proper  times  and  to  run 
from  such  stations  or  points  as  the  Commission  having  re- 
gard to  the  genera!  convenience  and  safety  of  the  public 
may  require."  It  is  the  opinion  of  the  Commission  that  the 
present  passenger  service  at  Milt  Village  is  not  a  sufficient 
compliance  with  these  provisions.  What  is  sufficient  and 
reasonable  service  ought  to  be  determined  after  giving  due 
consideration  to  the  population  and  needs  of  the  locality, 
and  the  needs  of  the  general  public  outside  of  the  locality 
as  they  affect  the  service  by  the  carrier,  nor  ought  the  in- 
terest and  capacities  of  the  carrier  to  be  overlooked.  The 
evidence  shows  that  a  revision  of  the  schedules  of  the  pas- 
senger trains  of  the  Respondent  is  in  contemplation.  It  is 
not  the  purpose  of  the  Commission  to  designate  at  the 
present  time  what  trains  shall  be  stopped  at  Mill  Village, 
and  at  what  time,  leaving  that  matter  open  to  subsequent 
supervision  if  required,  but  to  declare  its  conclusions  only 
that  one  passenger  train  each  way  every  morning  and  after- 
noon should  be  stopped  at  that  place. 

The  distance  from  Union  City  to  Cambridge  is  fifteen 
miles,  and  the  fare  charged  by  the  Respondent  for  the  trans- 
portation of  each  passenger  from  one  to  the  other  is  forty 
cents.  Mill  Village  lies  between  them.  The  fare  charged 
by  the  Respondent  from  Union  City  to  Mill  Village,  a  dis- 
tance of  six  miles,  is  twenty  cents.  The  fare  charged  by 
it  from  Mill  Village  to  Cambridge,  a  distance  of  nine  miles, 
is  twenty-five  cents.  There  was  no  evidence  to  show  that 
the  fare  charged  between  Mill  Village  and  Cambridge  or 
between  Mill  Village  and  Union  City  was  unreasonable, 
but  it  was  contended  that  these  facts  constituted  a  violation 
of  paragraph  A.  Section  9,  Article  III,  of  the  Public  Service 
Act.  That  paragraph  provides  that  it  shall  be  unlawful 
for  any  common  carrier  "to  charge  or  receive  any  greater  , 
compensation,  in  the  aggregate,  for  the  conveyance  of  pas- 
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sengers  or  property  of  the  same  class  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance." 

The  purpose  of  this  provision  was  to  prevent  a  greater 
charge  for  a  shorter  distance,  and  thus  incidentally  protect 
those  within  the  control  of  the  single  carrier.  The  language 
nowhere  shows  an  intention  to  prevent  a  less  proportionate 
rate  for  a  longer  distance  than  for  a  shorter  distance.  There 
ought  to  have  been  a  very  plain  expression  of  this  view,  if 
it  was  the  legislative  intention,  since  all  railroad  experience 
is  to  the  contrary.    The  latter  contention  is  not  sustained. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on  the 
date  hereof  made  and  filed  of  record  a  report  contaming  its 
findings  of. fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof : 

Now.  to-wit,  September  14th,  1915,  it  is  ordered:  That 
the  Erie  Railroad  Company  shall,  within  sixty  (60)  days 
after  the  date  hereof  and  thereafter  until  further  order  of 
this  Commission,  stop,  every  morning  and  afternoon,  one 
(1)  of  its  eastbound,  (toward  Meadville),  passenger  trains, 
and  also  stop,  every  morning  and  afternoon,  one  (1)  of  its 
westbound  (from  Meadville),  passenger  trains  at  its  pas- 
senger station  in  the  Borough  of  Mil!  Village,  Erie  County, 
for  the  accommodation  of  the  traveling  public,  and 

It  is  further  ordered;  That  in  all  other  respects  the  com- 
plaint be,  and  the  same  is  hereby  dismissed. 


St.ate  Hospital  of  Coai.dale  vs.  Eastern  Penna.  Rail- 
ways Company. 

Railroads— Facilitiet — Stations. 

Complaint  was  made  to  the  CommtesloA  that  ttie  Shelter  8tatloD, 
greeted  by  the  Respondent  RalVwars  Company  at  Coeldale.  was  not 
properly  conatructed,  and  did  not  afford  sufflclent  efaelter  to  tbe 
patroDB  of  the  road  using  It. 

After  Investigation,  the  Commission  directed  the  Respondent  to 
enclose  the  sides  of  the  building  and  mahe  certain  other  improve- 
Tnents  In  it. 
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State  Hoipiti!  of  Coildile   va.  Eastern  Peon*.  RaQways  CotapiDy. 
Public  Service  Commission.     No.  360,  Complaint  Dockei. 
Brecht,  Commissioner,  September  15,   1915. 

In  the  matter  of  the  State  Hospital  of  Coaldale  vs.  the 
Eastern  Pennsylvania  Railways  Company,  complainant  filed 
a  statement  with  the  Commission  on  July  10,  1915,  alleging 
that  the  shelter  station  recently  erected  at  Coaldale  by 
Respondent  in  compliance  with  an  order  from  this  Commis- 
sion, is  not  properly  constructed  in  that  it  would  not  af- 
ford the  necessary  and  proper  shelter  to  patrons  of  the  road. 

On  the  9th  of  August  last,  in  accordance  with  instructions 
from  the  Commission  under  date  of  August  5th,  1915,  Mr. 
Oliver  D.  Schock,  of  the  Public  Service  Commission,  made 
an  inspection  of  the  new  station  at  Coaldale,  and  of  "other 
shelter  stations"  maintained  by  the  Eastern  Pennsylvania 
Railways  Company  upon  its  line. 

The  report  of  the  Inspector  among  otJier  matters  submits 
the  following  details  of  the  station  erected  at  Coaldale: 

"The  structure  in  tjuestion  is  about  15  feet  Jong,  9  feet 
wide, .{and)  probably  8  feet  high.  The  entire  front  is  open 
and  unprotected,  while  the  floor  consists  of  coal  ashes. 
When  the  rain  comes  from  the  East,  the  ashes  are  saturated 
by  -water  to  a  greater  or  lesser  extent,  making  the  place 
damp.  The  three  sides  of  the  structure  are  supplied  with 
crude,  narrow  and  uncomfortable  benches.  The  tar  paper 
employed  for  roofing,  the  knotty  yellow  pine  boards  com- 
posing the  sides,  and  the  2x4  inch  braces  readily  indicate 
the  economy  exercised  in  its  construction.  As  to  whether 
the  shelter  will  withstand  the  storms  remains  proble- 
matical." 

The  report  further  states  that  it  is  a  matter  of  regret 
that  such  an  important  station  should  not  offer  greater 
comfort,  more  especially  during  the  fall  and  winter  months. 
It  also  appears  that  there  arc  "about  twelve  shelter  sheds" 
maintained  alonj^  this  line  of  railway  between  "Pottsville 
and  ilauch  Chunk,  a  distance  of  about  40  miles."  All  of 
these  shelters  are  .similar  in  construction  to  the  new  station 
at  Coaldale.  and  in  some  instances  were  found  by  the  In- 
spector to  be  in  a  "decidedly  insanitary"  condition. 

In  view  of  the  importance  of  this  station,  made  .so  by 
reason  of  the  tiiousands  of  visitors  who  go  to  the  hospital 
every  year  and  who  may  have  occasion  to  seek  the  pro- 
tection of  the  station  while  waiting  for  their  cars,  the  Com- 
mission is  of  the  opinion  that  the  station  as  now  constructed 
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does  not  afford  adequate  protection  to  the  traveling  public, 
and  should  therefore  be  made  more  comfortable  in  its  pro- 
vision for  shelter. 

And  now  September  15,  1915,  it  is  ordered  by  the  Com- 
mission that  Respondent,  the  Eastern  Pennsylvania  Rail- 
ways Company,  within  fifteen  days  after  the  service  of  this 
order,  have  a  wooden  floor  put  in  the  present  station  at 
Coaldale,  the  four  sides  of  the  building  properly  enclosed, 
and  a  window  placed  on  each  of  two  sides  so  that  pas- 
sengers may  be  able  to  see  cars  approaching  from  either 
direction. 

Now.  to  wit,  September  15,  1915,  the  above  and  foregoing 
order  is  confirmed  and  made  the  order  of  the  Public  Service 
Commission  of  the  Commonwealth  of  Pennsylvania. 


E[,KANOR  E.  Brown  vs.  Louis  Cohen  and  Lena  G.  Cohen, 
His  Wife.  • 

Sheriff's  Interpleader  —Rule  for  Issue — Answer. 

To  be  effective  ugatiiMt  creditors,  a  sale  of  personal  property  must 
be  accompanied  by  a  chaage  of  possession  or  delivery. 

A  claimaot  at  goods,  levied  on  as  the  property  ot  another,  wbo 
claims  title  under  a  sale  troni  the  defendant  In  the  execution  but 
does  Dot  aver  delivery  In  pursuance  ot  the  sale,  fails  to  make>  out 
a  pilma  facie  case  against  the  execution  creditor. 

A  Court  Is  not  justified  in  granting  an  Isaue  to  try  the  title  to 
goods  taken  In  execution,  -nhen  the  claimant's  answer  to  the  rule 
for  an  issue  falU  to  make  out  a  prima  facie  case  against  the  execu- 
tion creditor.  ' 

If  there  Is  any  dispute  respecting  facts,  or  the  inferences  to  be 
drawn  from  facts,  an  Issue  muKt  be  awarded.  The  Court  cannot 
Inquire  Inlo  the  merits  of  the  respective  claims  further  than  to  see 
that  they  are  not  merely  colorable,  frivolous  or  collusive,  but  may 
be  the  foundations  of  bona  fide  suits. 

When  the  question  of  title  is  merely  one  of  law  and  the  Court 
is  ot  the  opinion  that,  under  the  averments  In  claimant's  answer  to 
the  rule  for  an  issue,  the  claim  cannot  prevail,  it  would  be  Idle  to 
grant  an  issue. 

Rule  f  *"  issue.  C.  P.  Dauphin  County.  No.  501,  January 
Term.  1015. 
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Eleanor  E.  Brown  vi.  Louii  Cohen  and  Lena  G.  Cohen,  hit  wife. 

Robert  Rosenberg,  for  rule. 

Jackson  y  Jackson,  contra. 

KuNKEL,  P.  J.,  October  19,  1915. 

The  property  levied  on  by  the  Sheriff  was  found  on  the 
premises  and  in  the  possession  of  the  defendants.  The 
claimant  avers  that  she  purchased  it  from  the  defendant, 
Louis  Cohen,  some  ten  months  prior  to  the  time  of  the  levy, 
paying  him  therefor  the  sum  of  $300.  Neither  in  her  or- 
iginal answer  nor  in  her  amended  answer,  however,  does  she 
allege  that  the  property  was  delivered  to  her  in  pursuance 
of  her  purchase  or  that  there  was  any  change  in  its  posses- 
sion as  a  consequence  thereof.  The  sale  to  her,  in  order  to 
be  effective  against  creditors,  must  have  been  accompanied 
by  a  change  of  possession  or  delivery.  In  the  absence  of 
any  averment  of  delivery,  it  cannot  be  said  that  the  claimant 
avers  a  good  prima  facie  title  against  the  plaintiff,  the  exe- 
cution creditor.  The  Court  therefore  would  not  be  justified 
'  in  granting  an  issue  and  thus  putting  the  parties  to  the  ex- 
pense of  a  trial.  Tygard's  App.,  7  Super.  Ct.  388.  In  a  pro- 
ceeding of_this  Itind  the  claimant  must  show  a  good  prima 
facie  title  against  the  execution  creditor.  Of  course,  if 
there  be  any  dispute  respecting  the  facts  or  the  inferences 
to  be  drawn  from  them,  the  issue  must  be  awarded;  for 
the  Court  cannot  pass  upon  the  merits  of  the  claim.  In 
Book  vs.  Sharpe,  189  Pa.  44,  it  was  said :  "The  Court  is  not 
to  inquire  into  the  merits  of  the  respective  claims  further 
than  to  see  that  they  are  not  merely  colorable,  frivolous  or 
collusive,  but  may  be  the  bases  of  bone  fide  suits."  But 
where  there  is  no  dispute  of  fact  and  the  question  of  title 
is  one  merely  of  law,  and  the  Court  is  of  the  opinion  that 
under  the  circumstances  of  a  particular  case,  having  in  view 
the  averments  contained  in  the  claimant's  answer  to  the 
rule  for  an  issue,  that  the  claim  cannot  prevail,  it  would  be 
idle  to  grant  an  issue.  Com.  vs.  Burns,  14  Super.  Ct.  237; 
Gillespie  vs.  Agnew.  22  Super.  Ct.  557.  We  are  of  the 
opinion  that  in  the  present  case  the  averments  in  the  answer 
to  the  rule  do  not  show  a  title  to  the  property  which  is 
good  against  the  plaintiff  in  the  execution. 

Accordingly,  the  rule  for  an  issue  is  discharged. 
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Celika  Brajkovic  vs.  Ivan  Brajkovic. 

Divorce — Notice  of  Time  and  Place  of  Hearing — Desertion. 

Tbe  rule  o(  Court  whlcb  provides  for  th«  mailing  of  notice  of  ttis 
time  and  place  of  hearing  in  a  suit  (or  divorce  doea  not  require 
proof  of  the  receipt  of  the  notice. 

A  right  to  a  divorce  accrues  after  wUful  and  malicious  deeertlon, 
without  reasoQflble  cauee.  for  two  years.  After  the  expiration  of 
that  period  the  conduct  of  the  deserted  party  is  no  defence  to  a  suit 
for  divorce  by  such  party. 

The  fact  that  the  llbellant  furnished  the  money  for  the  return  ot 
respondent  to  this  country,  atler  a  proceeding  In  divorce  had  been 
heard,  la  of  no  significance  when  tbe  uncontradicted  evidence  Shows 
that  there  was  no  resumption  of  the  marriage  relation. 

RuJe  to  vacate  decree  in  divorce.  C.  P.  Dauphin  County, 
No.  28,  March  Term,   1911. 

Frank    B.    Wickersham    and    Oscar    G,    Wickersfiam,    for 
plaintiff. 
John  C.  Nissley  and  Philip  C.  Moyer,  for  defendant. 
KuNKEL,  P.  J.,  November  4,  1915. 

This  is  a  rule  to  vacate  the  decree  in  divorce  made  in  the 
above  stated  case,  and  the  grounds  upon  which  the  vacation 
is  asked  are  that  the  marked  copy  of  the  newspaper  con- 
taining the  notice  to  the  respondent  of  the  time  and  place 
of  the  hearing  was  purposely  mailed  to  the  wrong  address, 
that  the  respondent  did  not  desert  the  libellant  as  alleged 
in  th'e  libel,  and  that  the  libellant  committed  adultery  with 
one  of  the  witnesses,  who,  it  is  alleged,  alienated  her  af- 
fections from  her  husband. 

As  to  the  first  ground,  we  have  carefully  examined  the 
testimony  submitted  and  are  not  able  to  find  that  the  notice 
of  the  hearing  was  misdirected.  The  newspaper  containing 
the  published  notice  of  the  time  and  place  of  hearing  was 
directed  to  Prekreski  Lovic  No.  12,  Post  Office  Vivodina, 
Croatia,  Hungary,  Europe.  It  is  contended  that  this  was 
not  the  respondent's  last  post  office  address,  but  that  his 
last  post  office  address  was  Doljani  Lovic  No.  12,  Vivodina. 
It  appears  that  letters  addressed  to  Prekreski  Lovic  and 
Doljani  Lovic  went  to  the  general  post  office  at  Vivodina. 
These  two  hamlets  are  not  more  than  a  half  hour's  walk 
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apart.  It  also  appears  by  the  weight  of  the  evidence  that 
the  respondent  lived  in  Prekreski  Lovic  No.  12  with  his 
son,  and  the  documentary  evidence  shows  that  written  com- 
munications mailed  to  that  address  to  the  son  reached  their 
destination.  This  objection,  therefore,  to  the  validity  of 
the  decree  is  not  sustained.  The  objection  that  the  re- 
spondent did  not  actually  receive  the  notice  cannot  avail, 
if  that  were  the  fact.  However,  several  of  the  witnesses 
testified  that  the  marked  copy  of  the  newspaper  containing 
the  notice  was  received  by  the  respondent,  and  that  he  had 
it  translated  and  understood  what  the  notice  meant,  but 
this  he  denies.  Besides,  a  reputable  member  of  the  bar 
testified  that  he  communicated  the  fact  of  the  pendency 
of  the  proceeding  in  divorce  to  certain  persons  who  pur- 
ported to  represent  the  respondent  in  another  matter.  He 
also  appeared  in  Court  when  the  case  was  set  down  for 
trial  in  June,  although  he  was  not  the  attorney  of  record, 
and  moved  for  a  continuance  of  the  hearing,  which  was 
granted.  Whether  the  respondent  actually  received  the 
notice  is  immaterial.  The  rule  of  Court  which  provides  for 
the  mailing  of  the  notice  does  not  require  proof  of  its  re- 
ceipt, but  directs  that  a  marked  copy  of  each  issue  of  the 
newspaper  containing  the  notice  shall  be  mailed  postpaid 
to  the  last  known  post  office  address  of  the  opposite  party. 
This  was  done  in  the  present  case.  A  copy  of  the  news- 
paper containing  the  notice  was  first  mailed  on  September 
6.  1913.  The  hearing  was  had  on  October  27,  1913.  At 
the  hearing  we  were  in  some  doubt  whether  there  was 
enough  time  allowed  between  the  date  of  sending  the 
notice  and  the  date  of  the  hearing  for  the  respondent  to 
receive  it,  but  reference  to  the  testimony  taken  at  that  time 
shows  that  at  the  utmost  fifteen  days  were  required  for  the 
newspaper  containing  the  notice  to  reach  the  respondent's 
post  office  address.  This  gave  him  more  than  a  month's 
time  to  appear  in  person  or  by  counsel  to  make  defence  if 
he  so  desired.  Under  the  circumstances  we  would  not  be 
warranted  in  finding  that  a  fraud  had  been  practiced  and 
in  vacating  the  decree  of  divorce  for  that  reason. 

The  denial  on  the  part  of  the  respondent  that  he  wilfully 
and  maliciously  deserted  the  libellant  comes  rather  late  at 
this  time.  Xevertheless  we  have  examined  the  testimony, 
that  upon  which  the  original  decree  was  based  as  well  as 
that  which  has  been  submitted  to  us  on  this  rule.  The  re- 
spondent left  his  wife  in  this  country  and  absented  hiniself 
from   her  for  eighteen   years.     During   this  time   he  con- 
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tributed  nothing  to  her  support.  She  testified  at  the  hearing 
that  he  left  against  her  wish  and  protest,  going  to  the  old 
country  and  taking  with  him  their  three-year-old  son.  The 
respondent  testifies  now  that  he  left  with  her  acquiescence 
and  consent.  Other  witnesses  testified  touching  the  cir- 
cumstances under  which  he  left  and  his  previous  behavior 
towards  her.  The  weight  of  the  evidence,  we  think,  is  with 
her,.  If  we  opened  the  case  and  reheard  it  we  would  reach 
this  conclusion. 

As  to  the  averment  that  the  Hbellant  committed  adultery 
with  the  witness  Fursich  little  need  be  said.  We  are  not 
satisfied  this  averment  is  made  out,  but  even  if  it  were,  the 
adultery  is  alleged  to  have  been  comrfiitted  ten  years  after 
the  desertion  took  place.  Her  right  to  a  divorce  accrued 
after  wilful  and  malicious  desertion  without  reasonable 
cause  for  two  years.  Her  conduct  after  the  penitential 
period  expired  constitutes  no  defence  to  the  proceeding  for 
a  divorce.  Ristine  vs.  Ristine,  4  Rawle,  460;  Mendenhall  vs, 
Mendenhall,  12  Super,  Ct.  290;  Fay  vs.  Fav,  27  Super. 
Ct.  328. 

The  fact  that  libellant  furnished  the  money  for  the  return 
of  the  respondent  to,  this  country  after  the  proceeding  in 
divorce  was  heard  is  of  no  significance,  in  view  of  the  un- 
contradicted evidence  that  she  did  not  thereafter  live  or 
cohabit  with  him,  but  on  the  contrary  emphatically  refused 
to  do  so  when  he  appeared.  She  furnished  the  money  to 
bring  her_son,  whom  she  had  not  seen  for  eighteen  years, 
and  his  familj'  to  this  country,  and  states  as  a  reason  for 
paying  the  respondent's  passage  here  her  belief  that  her 
son  wonid  or  could  not  come  unless  the  respondent  came 
also.  The  fact  remains  that  there  was  no  resumption  of 
the  marriage  relation  between  them. 

None  of  the  grounds  upon  which  the  vacation  of  the 
decree  is  asked  has  been  sustained.  Wherefore  the  rule  is 
discharged. 


commonwe.m.th  vs.  al.toona  founury  axd  machine 
Company. 

Corporations — Tax  on  Capital  Stock. 

A  corporation  orgaulzed  for  inauufacturliig  purposeN,  wbo«e  en- 
tire capital  Is  Invested  in  Its  plant  and  machinery,  is  not  exempt 
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from  payment  of  tax  on  Its  capital  stock  for  a  rear,  during  vrMeb 
Ita  plant  remaJned  idle  on  account  of  buslneBs  depression. 

Assumpsit  to  recover  tax  on  capital  stock.  C.  P.  Dauphin 
County,  No.  539,  Commonwealth  Docket,  1911. 

ffm.  M.  Hargest,  Deputy  Attorney  General,  for  plaintiff. 

H.  A.  Davis  for  defendant. 

McCarrell,  J.,  October  29,  191S. 

This  is  a  suit  in  assumpsit  to  recover  the  capital  stock 
tax  for  1910.  The  settlement  is  for  $262.89,  and  no  appeal 
has  been  taken  therefrom.  It  is  admitted  that  the  state- 
ments contained  in  the  affidavit  of  defence  are  true.  These 
statements  are  that  all  the  capital  of  the  defendant  com- 
pany is  invested  in  its  manufacturing  plant  and  machinery, 
and  that  during  the  tax  year  ending  first  Monday  in  Novem- 
ber, 1910,  the  plant  was  not  operated  and  no  manufacturing 
was  done  because  of  business  depression.  For  this  reason 
the  defendant  company  claims  it  is  exempt  from  any  capital 
stock  tax  for  the  year  in  question.  The  Act  of  June  8,  1893, 
P.  L.  353,  imposes  a  tax  of  five  mills  upon  the  value  of  the 
capital  stock  of  every  corporation.  The  proviso  in  section 
21  declares  that  the  section  shall  not  apply  to  the  taxation 
of  so  much  of  the  capital  stock  of  corporations  organized 
for  manufacturing  purposes  as  is  invested  and  actually 
and  exclusively  employed  in  carrying  on  manufacturing 
within  the  State.  The  statutory  exemption  is  to  be  allowed 
only  upon  so  much  of  the  capital  stock  as  is  invested  and 
actually  employed  in  carrying  on  manufacturing  within  the 
State.  Although  the  defendant  company  was  organized 
for  manufacturing  and  invested  its  capital  entirely  in  a 
manufacturing  plant,  it  did  not  operate  its  plant  or  employ 
its  capital  in  carrying  on  manufacturing  within  the  State 
during  the  tax  year.  In  our  opinion  the  language  of  the 
statute  allowing  the  exemption  is  not  enlarged  in  its  mean- 
ing by  the  statement  contained  later  in  the  Act  to  the  effect 
that.  "The  object  of  this  proviso  is  to  relieve  from  said 
taxation  only  so  much  of  the  capital  stock  as  is  invested 
purely  in  the  manufacturing  plant  and  business."  The  con- 
ditions for  the  exemption  are  clearly  stated  as  above  set 
forth,  and  the  exemption  can  be  claimed  only  for  capital 
actually  and   exclusively  employed  in  carrying  on   manu- 


^yGoo'^lc 


I9I5  DAUPHIN  COUNTY  REPORTS  S7" 

Giiniiionwealth  vs.  Albwna  Fouadry  ind  Machine  Company. 

factiiring  within  the  State.  The  purpose  of  granting  the 
exemption  seems  to  have  been  to  encourage  the  investment 
and  use  of  capital  in  manufacturing  enterprises  so  that  our 
resources  might  be  developed,  our  people  given  employment 
and  the  public  welfare  advanced.  The  conditions  of  the 
exemption  demand  that  the  exempt  capital  be  actually  and 
exclusively  employed  in  carrying  on  manufacturing  within 
the  State.  This  contemplates  active  operation  of  a  manu- 
facturing plant  and  the  actual  carrying  on  of  manufacturing. 
While  the  defendant  company  had  its  entire  capital  invested 
in  the  plant  and  machinery,  business  conditions  made  it 
seem  advisable  not  to  operate  during  the  tax  year  covered 
by  the  settlement.  Thus  the  defendant  failed  to  meet  the 
statutory  condition  of  carrying  on  manufacturing  within  the 
State.  If  the  defendant  company  had  been  actually  carry- 
ing on  manufacturing  within  the  State  it  might  have  been 
permitted  to  claim  exemption  for  such  capital  as  was  be- 
lieved to  be  necessary  for  the  proper  conduct  of  the  cor- 
porate business,  although  it  was  not  actually  used  in  manu- 
facturing. Commonwealth  vs.  Dilworth  Porter  Co.  242  Pa. 
194-199.  But  in  the  case  just  cited  the  Dilworth  Company 
was  in  active  operation,  carrying  on  manufacturing,  and  the 
evidence  showed  that  the  sum  for  which  exemption  was 
claimed  was  reasonably  necessary  for  the  proper  conduct  of 
the  business.  In  the  present  case  the  defendant  company 
was  not  carrying  on  manufacturing,  for  the  sole  reason'that 
business  conditions  were  such  that  it  was  believed  the  op- 
eration would  not  be  profitable  to  it.  The  affidavit  expressly 
states  that  operations  were  suspended  in  order  to  avoid 
further  loss  to  the  stockholders.  This  condition  of  idleness, 
voluntarily  permitted,  does  not  create  the  statutory  con- 
dition to  support  a  claim  for  exemption  from  taxation.  It 
has  presumably  been  considered  in  the  valuation  of  the 
capital  stock.  Even  if  we  regarded  this  situation  as  a  hard 
one  we  ought  not  for  such  reason  to  relieve  defendant  lest 
we  create  a  bad  precedent.  To  allow  defendant's  contention 
because  its  managers  permitted  the  property  to  remain  idle 
would  be  to  invite  similar  claims  from  all  like  corporations, 
which  did  not  for  reasons  satisfactory  to  their  directors, 
operate  their  plants  for  a  year  or  even  less,  and  thus  inter- 
fere greatly  with  the  collection  of  the  State  revenues.  To 
disallow  defendant's  claim  for  a  single  year  simply  requires 
it  to  pay  for  that  year  the  same  tax  as  is  imposed  upon  all 
corporate  capital  and  works  no  injustice  to  it.  Whenever 
the  privilege  of  exemption  is  shown  to  exist  in  the  future. 
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it  will  be  allowed.  We  are  of  opinion,  therefore,  that  the 
Commonwealth  is  entitled  to  recover  upon  the  settlement 
on  which  this  suit  is  based. 

The  amount  of  the  settlement  is, $262.89 

Interest  June  1,  1911,  to  this  date 69.14 

Claim  and  interest, $332.03 

Attorney  General's  commission,  5%,  ....         16.60 

Total  now  due  Commonwealth,  ....     $348.63 

for  which  sum  we  direct  that  judgment  be  entered  in  favor 
of  the  Commonwealth  and  against  the  defendant  unless 
exceptions  be  filed  within  thetime  limited  by  law. 


Commonwealth  of  Pennsylvania  vs.  The  Schuylkill 
Valley  Traction  Company. 

Corporations — Bonus  on  Increase  of  Capital  Stock'. 

The  bonus  due  on  the  Increuse  oF  the  capital  stock  of  corporatlona 
\s  Qxed  by  the  leglelatlou  In  Corc-e  when  the  Increase  Is  authorized. 

The  Act  of  May  T,  1SS9,  P.  L.  115,  required  the  payment  of  bonus 
upon  tlie  authorized  increase  of  the  capital  stock  of  corporations. 
The  Act  of  February  9,  1901,  P.  L.  3,  requires  the  payment  of  bonus 
on  tli«  actual  lucrease  only.  Between  the  dates  ot  these  two  acts 
bonus  Is  due  on  the  authorised  Increafie  ot  capital  stock. 

Appeal  from  settlement  for  bonus  on  increase  of  capital 
stock.  C.  I'.  Dauphin  County,  No.  277,  Commonwealth 
Docket.  1907. 

^m.  M.  Hardest,  Deputy  Attorney  General,  for  plaintiff. 

Homer  Shoemaker  for  defendant. 

KuNKEL,  P.  J.  November']  1,  1915. 

This  is  an  appeal  by  the  defendant  from  the  account 
settled  atrainst  it  by  the  Commonwealth  for  the  bonus  on 
the  increase  of  its  capital  stock.  It  has  been  submitted  to 
us  for  trial  without  the  intervention  of  a  jurv  pursuant  to 
the  act  of  April  22.  1874.  P.  I„  109.    The  f=>cts  are  as  follows : 
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FACTS. 
The  defendant  was  incorporated  September  8,  1893,  under 
the  act  of  March  22,  1887,  P.  L.  8.  On  October  3,  1895,  its 
stockholders  authorized  an  increase  of  its  capital  stock, 
which  then  amounted  to  $250,000  to  $1,000,000.  Of  tWs 
increase  of  $750,000  only  $250,000  was  issued.  On  May  22, 
1907,  the  present  settlement  was  made,  in  which  the  defend- 
ant was  charged  with  the  sum  of  $1,875,  being  the  bonus 
at  the  rate  of  one-fourth  of  one  percentum  on  the  authorized 
increase  of  its  capital  stock  of  $750,000,  and  in  which  it  was 
given  credit  for  $937.50,  paid  October  17,  1895,  leaving  due 
and  unpaid  a  balance  of  $937,50.  The  defendant  claiming 
that  it  was  only  liable  for  bonus  on  the  amount  of  the  in- 
crease of  the  capital  stock  actually  issued,  and  that  the  sum 
it  had  already  paid  was  in  excess  of  such  bonus,  refused  to 
pay  the  balance  on  the  account  and  took  this  appeal. 

DISCUSSION. 

The  sole  question  presented  is,  whether  the  defendant 
company  is  liable  for  bonus  on  the  amount  of  the  authorized 
increase  of  its  capital  stock,  or  on  the  amount  of  the  in- 
crease actually  made.  Whatever  many  be  the  construction 
to  be  placed  upon  the  Act  of  March  22,  1887,  P.  L.  8,  under 
which  the  defendant  was  incorporated,  and  upon  Section 
44  of  the  General  Incorporation  Act  of  1874,  as  to  this  ques- 
tion, is  of  little  moment.  The  Act  of  May  7,  1889,  P.  L.  115, 
declares  by  its  title  that  its  object  is  "to  provide  for  the  pay- 
ment of  bonus  upon  the  authorized  increase  of  the  capital 
stock  of  certain  corporations,"  and  in  the  body  of  the  act 
it  is  distinctly  stated  that  the  bonus  shall  be  paid  "upon 
the  amount  of  the  authorized  increase  in  two  equal  annual 
instalments."  and  it  is  further  directed  that  the  first  instal- 
ment "shall  be  due  and  payable  upon  the  date  of  the 
authority  to  increase  as  aforesaid,  and  the  second  within 
one  year  thereafter,"  The  intention  of  the  Legislature  to 
impose  a  bonus  upon  the  authorized  increase  of  the  capital 
stock  could  not  be  stated  in  clearer  terms.  The  bonus  is 
placed  upon  the  amount  of  the  authorized  increase,  not 
upon  the  amount  of  the  actual  increase,  and  then  to 
emphasize  the  intention  that  the  authorized  increase 
shall  be  made  the  basis  for  computing  the  bonus  the  "date 
of  the  authority"  for  the  increase  Is  fixed  as  the  time  for 
the  payment  of  the  first  instalment  of  bonus.  This  is  the 
legislation  which  was  in  force  and  which  governed  the  de- 


^yGoo^^lc 


S7*  DAUPHIN  COUNTY  REPORTS  VoL  i» 

The  Borough  of  Lykeo*  vi.  Ljrkent  Water  Compur. 

fendant  at  the  time  it  authorized  the  increase  of  its  capital 
stock,  and  its  liability  for  bonus  is  fixed  by  this  statute. 

It  may  be  observed  that  by  the  subsequent  ]eg:isIation 
on  the  subject,  the  Act  of  June  15,  1897,  P.  L.  155,  an  amend- 
ment to  Section  44  of  the  Act  of  1874,  and  by  the  Act  of 
May  3,  1899,  P.  L.  189,  which  provides  for  the  payment  of 
bonus  on  the  authorized  increase  of  the  capital  stock  of 
corporations,  the  legislative  policy  of  imposing  a  bonus 
upon  the  authorized  increase  of  the  capital  stock  of  corpora- 
tions .was  continued,  and  it  was  in  1901  that  this  policy 
was  changed,  when,  by  the  Act  of  February  9,  1901,  P.  L. 
3,  the  bonus  chargeable  and  collectible  was  limited  to  the 
amount  of  increase  actually  made. 

CON'CLUSION. 

For  the  considerations  stated  we  conclude 

(1)  That  the  defendant  company  is  liable  for  bonus  on 
the  amount  of  its  authorized  capital. 

(2)  That  the  defendant's  liability  for  bonus  is  not  limited 
to  the  bonus  on  the  actual  increase  of  its  capital  stock. 

(3)  The  Commonwealth  is  entitled  to  recover  as  follows : 

Bonus $937.50 

Interest  from  July  22,  1907, 464.06 

Attorney  General's  commission,  70.07 

Total $1,471.63 

for  which  sum  judgment  is  directed  to  be  entered  in  favor 
of  the  Commonwealth  and  against  the  defendant,  unless 
exceptions  be  filed  within  the  time  limited  by  law. 


The  Borough  of  Lykens  vs.  Lykens  Water  Company, 

Boroughs — Right  of  Members  of  Council  who  are  Stockholders 
of  Corporations  to  Vole  on  Questions  Affecting,  such  Cor- 
porations— Discontinuance  of  Proceedings  for  the  Purchase 
of  Plant  of  Water  Company. 

A  meoiber  ot  a  borough  council,  vbo  Is  a  stockholder  of  a  cor- 
poratlou,  tias  no  right  to  vote  upon  questions  affecting  the  corpora- 
tion ot  which  be  le  a  stockholder. 
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After  a  borougb  baa  Ineitltuted  prciceedlogs  to  acquire  the  propeTtr 
and  works  of  a  water  companr.  under  the  Act  of  April  29,  1874, 
P.  L.  94,  It  baa  a  ri^t  to  continue  them,  unless  by  valid  action  of  ita 
council  a  dlsconttnuance  1»  sbown;  and  If  the  water  companr 
alleges  a  dlsoontlouance,  It  must  eetabllah  the  fact  by  the  weight 
of  the  evidence. 

A  motion,  In  a  borough  council,  to  discontinue  proceedings  to 
acquire  the  property  and  works  of  a  water  compan;,  a  ruling  by 
the  president  of  oounell  that  the  motion  wae  out  of  order,  an  ap- 
peal from  this  decision  and  a  tie  vote  thereon,  a  motion  to  correct 
the  mlnntes  of  the  meeting  and  a  tie  vote  tbereon,  does  not  estab- 
lish a  discontinuance  of  the  proceedings,  and  the  action  of  the  council 
directing  the  purchase  remains  unchanged. 

A  borough,  by  Its  conncl),  resolved  to  purobase  the  works  and 
property  of  a  water  company,  in  pursuance  of  the  provisions  of  the 
Act  of  April  29,  1874.  Notice  was  given  the  water  company  and  a 
statement  of  the  not  cost  of  erecting  and  maintaining  Its  works  and 
property  and  of  all  dividends  declared  wae  demanded.  Upon  failure 
of  the  water  company  to  tumish  the  etatement,  a  writ  of  alternative 
mandamus  Issued  on  petition  of  the  borough.  In  its  answer  to  tlie 
writ,  the  water  company  admitted  the  allegations  of  the  petition  and 
excused  Its  failure  to  fundsh  the  statement  by  alleging  tiiat  the 
borough  had  Instituted  similar  proceedings  some  years  before  and 
had  abandoned  them  because  It  was  then  not  financially  able  to 
purchase  the  property  and  works  of  the  company.  There  was  no 
allegation  that  the  borough  was  not  able  to  purchase  the  properly 
at  the  date  of  ita  petition  for  the  writ  Held,  That  the  ability  of 
the  borough  to  make  the  purchase  must  be  presumed  until  denied 
and  the  denial  sustained  by  testimony.  Demurrer  -to  answer  sus- 
tained. 

Mandamus.  C.  P.  Dauphin  County,  No.  272,  June  Term, 
1914. 

Jackson  y  Jackson,  for  ptaintifT. 

A.  L,  Williams,  for  defendant. 

McCarrell,  J..  October  22,  1915. 

The  plaintiff  alleges  that  it  is  duly  incorporated  as  a  bor- 
ough and  that  the  defendant  is  a  corporation  organized 
under  the  Act  of  April  29,  1874,  and  its  supplements  for 
the  purpose  of  supplying  pure  water  to  the  borough  and 
vicinity  of  Lykens  in  this  county,  and  that  it  has  been  con- 
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tinuously  supplying  water  thereto  since  prior  to  February 
5,  1894.  By  the  Act  of  April  29,  1874  (P.  L.  94,  Section  34, 
Clause  7),  the  plaintiff  is  given  the  right  at  any  time  after 
twenty  years  from  the  introduction  of  water  to  become  the 
owner  of  the  works  and  property  of  the  defendant  company 
by  paying  therefor  the  net  cost  of  erecting  and  maintaining 
the  same,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum,  less  all  dividends  previously  declared.  On  February 
5,  1914,  the  plaintiff  by  its  council  duly  resolved  to  acquire 
by  purchase  the  works  and  property  of  the  defendant  com- 
pany in  pursuance  of  the  Act  of  Assembly  above  referred 
to,  and  on  March  16,  1914,  notified  the  defendant  company 
of  this  action,  and  demanded  a  statement  of  the  net  cost 
of  erecting  and  maintaining  its  works  and  property,  and  of 
all  dividends  previously  declared.  The  defendant  failed  to 
furnish  this  statement,  and  on  April  13,  1914,  the  plaintiff 
presented  its  petition  upon  which  a  writ  of  alternative  man- 
damus was  awarded,  returnable  April  23,  1914.  By  its 
return  and  answer  the  defendant  admitted  practically  all 
the  allegations  of  plaintiff's  petition,  and  excuses  its  failure 
to  furnish  the  statement  of  cost  and  dividends  by  alleging 
that  a  similar  proceeding  had  been  commenced  by  plaintiff, 
and  upon  the  furnishing  of  a  statement  of  cost  and  dividends 
at  that  time  the  proceeding  was  abandoned,  and  claiming 
that  the  plaintiff  was  not  then  financially  able  to  make  said 
purchase.  To  the  sufficiency  of  defendant's  return  and 
answer  the  plaintiff  demurred  on  June  3,  1914,  which  de- 
murrer has  not  vet  been  disposed  of.  On  July  14,  1914,  the 
defendant  presented  its  application  for  permission  to  file  an 
additional  return  to  the  alternative  writ,  alleging  that  the 
plaintiff  by  action  of  its  council  on  June  2,  1914,  directed 
a  discontinuance  of  this  proceeding  to  acquire  the  works 
and  property  of  the  defendant.  On  July  17,  1914,  a  rule 
was  granted  upon  plaintiff  to  show  cause  why  this  pro- 
ceeding should  not  be  considered  as  having  been  discon- 
tinued. Service  of  the  rule  was  at  once  accepted  by  plaintiff, 
which  made  answer  on  August  7,  1914,  claiming  the  plain- 
tiff's council  had  not  on  June  2,  1914,  or  at  any  other  time 
directed  the  discontinuance  of  this  proceeding,  and  claiming 
also  that  A.  F.  Hanna,  a  stockholder  in  the  defendant  com- 
pany, and  president  of  plaintiff's  council,  was  not  disquali- 
fied from  voting  upon  the  question  of  discontinuing  this 
action.  On  November  24,  1914,  Plaintiff  was  permitted  to 
amend  its  answer  to  the  pending  rule  by  striking  out  in 
lines  7,  8,  9  and  10  of  the  first  paragraph  the  word  "motion" 
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and  substituting  therefor  the  words  "'Appeal  of  the  said 
Boeckler." 

The  case  is  now  before  us  upon  the  demurrer  and  the 
rule  to  show  cause  why  the  pending  proceeding  should  not 
be  regarded  as  discontinued.    This  rule  will  first  be  con- 
sidered.    There  is  no  question  as  to  the  validity   of  the 
action   of  plaintiff's   council   on   February   5,   1914.     That 
action  commits  the  plaintiflf  to  the  purchase  of  defendant's 
works  and  property  in  pursuance  of  the  enabling  clause  of 
the  Act  of  April  29,  1874.     The  plaintiff  has  the  right  to 
continue  this  proceeding  unless  it  has  by  the  valid  action 
of  its  council  abandoned  the  proposed  purchase  of  defend- 
ant's property.    The  burden  is  upon  the  defendant  to  estab- 
lish  the   fact   of   abandonment   or   discontinuance   by   the 
weight  of  the  evidence.     Depositions  have  been  taken  and 
submitted.     The  meeting  of  council   which   it  is   claimed 
directed  the   discontinuance  of  this  proceeding  was   held 
June  2,   1914,  and  the  question  to  be  determined  is  what 
was  actually  done  by  the  council  at  that  meeting.    The 
minutes  as  recorded  by  the  clerk  are  in  part  as  follows : 
"Mr.  Boeckler  read  a  lengthy  statement  defining 
his    position    on    the   purchasing    of   the    Lykens 
Water  Company  and  then  moved  that  further  pro- 
ceedings in  the  matter  regarding  the  purchase  of 
the  Lykens  Water  Company  by  the  borough  be  dis- 
continued  and    the   committee    discharged.      The 
president  ruled  that  such  a  motion  was  out  of  order 
after  proceedings  had  been  started  under  the  or- 
iginal resolution.    Mr.  Boeckler  appealed  from  this 
decision  of  the  president  to  council.    The  vote  on 
the  appeal  resulted  in  a  tie  as  annpunced  from  the 
chair:    Messrs.  Meyers,  Cooper  and  Boeckler  vot- 
ing aye;  Messrs.  Reiff,  Wentzler  and  Hanna  vot- 
ing no.     Mr,  Meyers  desired  to  talk  on  the  water 
question  after  Mr.  Boeckler's  motion  had  been  dis- 
posed, but  the  chair  declined  to  hear  him  on  the 
subject  as  it  was  not  a  motion  before  the  house." 
These  minutes  appear  to  have  been  approved  at  a  meet- 
ing of  council  held  July  7,  1914,    An  effort  to  correct  the 
minutes  of  this  meeting  so  as  to  show  that  Mr,  Cooper 
did  not  vote  on  the  motion  to  discontinue  proceedings  upon 
the  purchase  of  the   Lykens  Water  Company  was  made 
August  4,  1914,  and  the  motion  to  correct  failed  by  a  tie 
vote,  Messrs.  Reiff,  Wentzler  and  Hanna  voting  in  favor 
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of  the  resolution  and  Messrs.  Meyers,  Boeckler  and  Cooper 
voting  no.  If  the  recorded  minutes  approved  at  a  subse- 
quent meeting  are  to  be  taken  as  showing  exactly  what 
was  done  at  that  time  the  appeal  of  Mr.  Boeckler  was  not 
sustained.  The  minutes  state  that  the  vote  on  the  appeal 
resulted  in  a  tie,  and  then  records  the  names  of  the  mem- 
bers of  council  voting  in  favor  of  the  appeal  and  those  vot- 
ing against  it.  A  careful  reading  of  all  the  testimony 
satisfies  us  that  after  the  chair  announced  that  the  vote 
upon  the  appeal  was  a  tie,  nothing  further  was  done  by  the 
council  and  no  vote  was  taken  upon  the  motion  submitted 
by  Mr.  Boeckler  for  the  discontinuance  of  the  proceedings 
and  the  discharge  of  the  committee.  No  appeal  was  taken 
from  the  ruling  of  the  chair  upon  the  vote  taken  on  the 
appeal.  Even  if  we  conclude,  as  we  believe  the  law  requires, 
(124  Pa.  613  and  189  Pa.  348)  that  Mr.  Hanna,  the  presi- 
dent of  council,  had  no  right  to  vote  upon  the  appeal,  be- 
cause of  the  fact  that  he  was  then  a  stockholder  in  the 
defendant  company,  the  result  would  be  that  the  motion 
of  Mr.  Boeckler  was  then  in  order  for  discussion  by  the 
council  and  a  vote  thereon.  Nothing  was  done,  however, 
and  apparently  the  council  on  June  2,  1914,  did  not  order 
a  discontinuance  of  the  proceedings  or  the  discharge  of  the 
committee.  We  have  no  doubt  but  that  council  had  the 
right  on  that  day,  if  it  so  desired,  to  direct  the  discontinu- 
ance of  the  proceedings  and  discharge  its  committee  from 
further  consideration  of  the  subject,  but  apparently  this 
has  not  been  done  and  the  original  action  of  the  council 
directing  the  purchase  to  be  made  remains  unchanged.  We 
therefore  discharge  the  rule  to  show  cause  why  the  proceed- 
ing should  not  be  now  dismissed. 

The  plaintiff  has  demurred  to  the  sufficiency  of  the  re- 
turn and  amended  return  of  the  defendant  to  the  alternative 
writ  of  mandamus.  The  defendant  does  not  allege  that  the 
plaintiff  was  not  at  the  time  of  the  issuing  of  the  alternative 
writ  of  sufficient  ability  to  make  the  purchase  of  the  defend- 
ant's property.  It  alleges  that  about  September  19,  1910, 
it  furnished  the  plaintiff  with  a  statement  of  the  cost  of 
erecting  and  maintaining  its  works  and  that  it  is  informed 
that  further  proceedings  by  the  plaintiff  to  acquire  defend- 
ant's property  were  abandoned  because  "as  defendant  was 
informed  and  believes  the  said  Borough  of  Lykens  was  at 
that  time  financially  unable  by  reason  of  the  constitutional 
prohibition  against  an  increase  of  indebtedness  to  become 
the  owner  of  the  works  and  property  of  the  defendant," 
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There  is  no  allegation,  however,  that  the  plaintiff  was  not 
at  the  time  it  presented  its  petition  for  the  alternative  writ 
in  financial  condition  to  make  the  proposed  purchase.  The 
ability  of  the  plaintiff  to  make  the  purchase  must  be  pre- 
sumed until  it  is  denied  and  the  denial  sustained  by  testi- 
mony. The  course  of  procedure  in  a  case  of  this  kind  is 
clearly  set  out  in  the  case  of  Williamsport  vs.  Williamsport 
Gas  and  Water  Co.  232  Pa.  232-255.  After  concluding  that 
the  remedy  by  mandamus  is  as  conveniently  applicable  to 
a  case  like  the  present  as  equity  and  has  points  of  advan- 
tage not  possessed  by  the  latter,  Mr.  Justice  Moschzisker 
at  page  248  uses  the  following  language : 

"In  the  first  mandamus  proceedings  the  para- 
mount issue  would  be  the  right  of  the  city  to  have 
access  to  the  books  and  records  of  the  water  com- 
pany for  the  purpose  of  securing  the  data  of  cost 
and  maintenance  of  the  defendant's  plant  and  the 
dates  and  amounts  of  dividends  by  it  theretofore 
declared,  and  also,  if  desired,  to  make  a  physical 
examination  of  its  works  and  property.  But  since 
a  mandamus'  will  never  issue  for  a  vain  or  useless 
purpose  ***•*•  this  first  proceeding 
would  involve  certain  subsidiary  issues,  for  in- 
stance, Is  the  city  financially  able  under  the  law 
to  purchase  the  defendant's  plant?  And  this  ques- 
tion would  raise  the  issues  as  to  the  assessed  value 
of  the  city's  real  estate  and  the  amount  of  its  in- 
debtedness, or,  in  other  words,  its  borrowing  ca- 
pacity, and  also,  necessarily,  the  issue  as  to  the 
cost  of  the  plant,  its  maintenance  and  the  dividends 
declared.  The  plaintiff  would  have  a  prima  facie 
right  under  the  statute  to  make  an  investigation  of 
the  proper  sources  of  knowledge  to  ascertain  these 
latter  points;  therefore,  it  would  be  entitled  to  an 
alternative  writ.  In  making  return  to  that  writ, 
however,  the  defendant  could  raise  all  the  issues 
indicated,  and  since,  in  order  to  raise  these  issues, 
the  water  company  would  be  obliged  to  assert  an 
affirmative,  the  burden  of  proof  would  be  upon  it." 
The  returns  made  by  the  defendant  in  this  case  do  not 
raise  an  issue  as  to  the  financial  ability  of  the  plaintiff  to 
make  the  proposed  purchase  of  defendant's  property.  We 
therefore  sustain  the  demurrer  filed  by  the  plaintiff  to  the 
answer  of  the  defendant. 
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Abraham  Fisher,  a  Taxpayer  of  Williamsport,  Pa., 
Plaixtiff,  vs.  The  Public  Service  Commission  op 
Pennsylvania,  W,  D,  B,  Ainey,  Samuel  W.  Penny- 
packer,  John  S.  Rilung,  William  A.  Magee,  Milton 
J.  Brecht  and  John  Monaghan,  Defendants. 

Constitutional  Law — Equity — Injunction — Constitutionality  of 
Statutes — Act  of  July  26,  1913. 

A  prelltnioarj'  Injunction  should  not  be  granted  unless  the  right 
thereto  is  clear  and  audo)ibted. 

Every  possible  presumirtlon  is  in  favor  of  tbe  validity  of  tlie  Act 
of  July  26,  1913. 

If  the  constitutionality  of  legislation  Is  doubted,  the  doubt  must 
be  resolved  In  favor  of  the  legislation. 

A  taxpayer  of  a  city  filed  a  bill  In  equity  asking  that  the  Public 
Service  Commission  be  reetraiued  from  acting  upon  a  request  for  the 
approval  of  a- contract  between  the  city  and  a  light  company,  on  the 
ground  that  tlie  Act  of  July  26,  1913,  P.  L.  1374,  establislilng  the 
Public  Service  Commission  was  unconstltutioiml.  PrelimiDary  In- 
junction refused. 

Bill  in  equity.  C.  P.  Dauphin  County,  No.  5S5,  Equity 
Docket. 

Herbert  T.  Ames,  Mortimer  C.  Rhone  and  Fox  y  Geyer, 
for  plaintiff. 

fFm.  N.   Trinkle,  for  defendants. 

McCarrell,  J.,  November  23,  1915. 

Tiiis  is  a  taxpayer's  bill,  asking  that  the  Public  Service 
Commission  be  restrained  from  acting  upon  the  request  for 
the  approval  of  a  certain  contract  entered  into  by  the  Ly- 
coming Edison  Company  and  the  City  of  Williamsport  for 
the  public  lighting  of  said  city.  This  contract  duly  made 
October  8,  1915,  after  public  advertising  and  the  receipt 
of  bids  provides  that  the  Lycoming  E'disoii  Company  will 
furnish  light  at  the  rate  of  $39.60  per  lamp.  The  present 
rate  now  being  paid  is  $60  per  lamp.  The  approval  of  the 
new  contract  will  apparently  result  in  a  saving  to  the  city 
of  $20.40  per  lamp.  The  plaintiff's  complaint  is  that  a  pro- 
ceeding by  the  Public  Service  Commission  to  determine 
whether  or  not  it  will  approve  the  contract  will  result  in 
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delay,  causing  injury  and  irreparable  damage  to  him  as  a 
taxpayer.  He  contends  that  the  Public  Service  Commission 
has  no  authority  under  the  Constitution  and  laws  of  this 
State  to  act  in  the  premises. 

The  llth  section  of  Article  III  of  the  Act  of  July  26, 
1913,  P.  L.  1374,  known  as  the  Public  Service  Company 
Law,  provides  that  "No  contract  or  agreement  between  any 
public  service  company  and  any  municipal  corporation  shall 
be  valid  unless  approved  by  the  Commission."  The  plain- 
tiff contends  that  this  provision  of  the  Act  is  in  violation 
of  Section  20,  Article  III,  of  the  Constitution  of  Pennsyl- 
vania, which  provides  that  "The  General  .Assembly  shall 
not  delegate  to  any  special  commission,  private  corporation 
or  association  any  power  to  make,  supervise  or  interfere 
with  any  municipal  improvement,  money,  property  or  ef- 
fects, whether  held  in  trust  or  otherwise,  or  to  levy  taxes 
or  to  perform  any  municipal  function  whatever." 

Plaintiff  further  contends  that  Section  U  of  Article  III, 
above  quoted,  is  in  contravention  of  the  constitutional  pro- 
vision which  provides  that  "No  bill,  except  general  appro- 
priation bills,  shall  be  passed  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title,"  be- 
■  cause  there  is  nothing  in  the  title  to  give  notice  of  the  fact 
that  the  approval  of  the  Public  Service  Commission  is 
necessary  to  the  validity  of  any  contract  with  a  public 
service  corporation. 

The  question  thus  raised  is  of  great  importance.  Every 
possible  presumption  is  in  favor  of  the  validity  of  the 
legislation  now  complained  of.  It  is  well  settled  that  a 
preliminary  injunction  should  not  be  granted  unless  the 
right  thereto  is  clear  and  undoubted:  Sharpless  vs.  Phila. 
21  Pa.  !47;  R.  R.  Co.  vs.  Casey,  26  Pa.  287;  Com.  vs.  Hyne- 
man.  242  Pa,  244,  It  is  doubtful  whether  the  complaint 
of  the  plaintiff  can  be  sustained.  If  doubtful  the  doubt 
must  be  resolved  in  favor  of  the  constitutionality  of  the 
legislation.  While  we  do  not  undertake  to  finally  decide 
the  question  raised,  we  are  satisfied  that  at  present  a  pre- 
liminary injunction  ought  not  to  be  granted.  When  an 
answer  is  filed  and  the  case  put  at  issue  the  matter  will 
be  fully  heard  and  promptly  decided.  The  motion  for  a 
preliminary  injunction  is  therefore  now  refused. 
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Corporations — Employers'    Mutual    Liability    Insurance 
Associations — Acknowledgment  of  Articles  of  Association. 

Under  tbe  Act  ot  June  2,  1915,  P.  L.  771,  artlclee  o(  asMx^tlon 
for  the  incorporation  of  emplojere'  mutual  Uabllitj'  Insurance  asso- 
clationa  may  bs  acknovledged  br  an  attorney  In  tact.  The  powers 
of  attorney  sbould  be  attached  to  and  form  part  of  the  artldes  of 
aesociatlon.  Forms  have  been  approved  br  tbe  Attorney  General, 
copries  of  which  follow  this  opinion. 

Attorney  General's  Department.  Opinion  to  Charles 
Johnson,  Insurance  Commissioner. 

Brown,  Attorney  General,  October  26,  1915. 

This  Department  is  in  receipt  of  your  inquiry  of  October 
14,  1915,  asking  whether,  under  the  Act  of  June  2,  1915,  P. 
L,  771,  "to  provide  for  the  incorporation  and  regulation  of 
employers'  mutual  liability  insurance  associations,"  etc., 
each  subscriber  must  personally  sign  and  acknowledge  the 
articles  of  association  or  may  do  so  by  an  attorney-in-fact. 

In  a  prior  opinion  given  by  this  Department  in  1903  to 
the  Commissioner  of  Banking  and  reported  in  28  Co.  Ct. 
Rep.  187,  s.  c.  6  Dauph.,  285,  it  was  held  that  a  corporator 
could  not  sign  the  articles  of  incorporation  by  an  attorney- 
in-fact.  We  must  disagree  with  the  conclusions  arrived  at 
in  that  opinion  for  the  reasons  hereinafter  given. 

In  2  Corpus  Juris,  431,  the  general  rule  as  to  what  may 
be  done  by  an  agent  is  stated  as  being 

"Whatever  a  man  may  do  himself  he  may  do 
through  an  agent.  This  rule,  however,  is  subject 
to  certain  exceptions,  as  there  are  acts  of  so  pecu- 
liarly personal  a  nature  that  their  performance 
cannot  be  delegated,  such  as  making  a  will  or  con- 
tracting a  marriage;  and  another  instance  is  that 
an  agent  cannot  perform  by  a  sub-agent  the  acts 
which  he  has  been  appointed  to  perform  in  person. 
So  also  there  are  many  acts  regulated  by  statute 
"which,  because  of  their  nature  or  the  requirements 
■of  the  statute,  must  be  done  personally,  and  cannot 
lie  delegated;  but  it  has  been  held  that  imless  the 
intention  is  plainly  apparent  from  the  statute  the 
authority  may  be  delegated,  the  courts  applying 
the  maxim,  Qui  facit  per  alium  facit  per  se." 
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In  short,  if  the  act  is  not  of  a  personal  nature  and  not 
plainly  prohibited,  it  may  legally  be  <lone  by  a  properly 
authorized  attorney-in-fact. 

In  Machen  on  the  Modem  Law  of  Corporations,  section 
131,  it  is  held  that  articles  of  incorporation  may  be  signed 
by  an  agent  or  attorney.    To  quote : 

"The  English  Court  of  Appeal  has  held  that  a 
signature  by  agent  or  attorney  complies  with  the 
statute,  and  that  the  agent's  authority  may  be  oral 
merely  and  need  not  appear  of  record.  But  in 
that  case  the  instrument  was  signed  personally 
by  seven  other  persons — the  minimum  number 
prescribed  by  the  statute — so  that  in  strictness  the 
only  question  before  the  court  was  whether  the 
signature  by  attorney  was  a  binding  subscription 
to  the  number  of  shares  written  after  the  name; 
for  even  if  the  doubtful  signature  had  been  rejected, 
the  instrument  still  being  signed  by  the  requisite 
number  of  persons,  the  incorporation  would  have 
been  valid.  New  York  Court  of  Appeals  has  gone 
even  further  and  held  that  some  of  the  minimum 
number  of  subscribers  required  by  the  statute  may 
sign  by  attorney  and  that  the  authority  of  the 
agent,  although  not  apparent  of  record,  will  be 
presumed.  Statutes  sometimes  provide  that  the 
instrument  shall  be  executed  and  acknowledged 
like  a  deed  of  real  estate ;  and  in  that  case,  of 
course,  no  execution  by  proxy  could  avail  unless 
the  power  of  attorney  were  under  seal  and  re- 
corded." 
The  cases  above  referred  to  are 

Whitley  Partners,  32  Ch.  D.  337,  and 
New  York,  Lackawanna,  etc.  Ry.  Co.,  99  N.  Y. 
12;  1  N.  E.  27. 
•  Both   of  these   cases   amply   support   the   text,   and   are 
founded  in  good  reason.     It  is  possible  for  the  corporator 
to  acquaint  the  agent  or  attorney  with  all  of  the  facts  to 
which  he  is  to  certify  and  when  so  informed,  there  is  no 
reason  why  he  cannot  perform  this  formal  act  with  as  full 
effect  and  in  as  strictly  legal  manner  as  the  member  him- 
self.   It  must,  of  course,  be  understood  that  the  power-of- 
attorney   must  authorize    him   to   perform   such   acts   and 
should  be  duly  acknowledged. 
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It  might  be  added  that,  aside  from  the  opinion  already 
referred  to  and  which  we  are  at  the  present  time  forced  to 
disagree  with,  there  is  no  authority  cited  in  any  text  book 
or  decision  that  has  come  to  our  knowledge  disagreeing 
with  the  conclusions  reached  herein. 

The  New  York  and  English  cases  above  cited  sustained 
the  validity  of  a  subscriber  to  a  certificate  of  incorporation 
signing  by  his  attorney-in-fact.  The  right  of  such  attorney- 
in-fact  to  also  acknowledge  the  certificate  has  not  been 
directly  passed  upon  by  any  Appellate  Court. 

In  the  case  of  Dannebroge  Gold  Quartz  Mining  Company 
vs.  Aliment,  et  al.,  26  Cal.  286,  this  question  was  raised, 
but  not  directly  decided.  It  was  shown  that  the  certificate 
of  incorporation,  which  under  the  statute  was  required  to 
be  signed  and  acknowledged  by  at  least  three  subscribers, 
had  been  in  fact  signed  by  three  and  acknowledged  by  two. 
The  third  signer  acknowledged  it  by  his  attorney-in-fact. 
The  lower  Court  held  such  acknowledgment  invalid. 

The  upper  Court,  on  appeal,  did  not  decide  whether  it 
was  a  valid  acknowledgment  or  not,  but  merely  said  that 
its  validity  could  be  questioned  by  no  one  except  the  State 
of  California,  at  the  instance  of  the  Attorney  General,  and 
in  that  the  State  had  not  objected  to  the  form  of  acknowl- 
edgment the  lower  Court  should  be  reversed. 

If  articles  of  incorporation  can  be  signed  by  an  attorney- 
in-fact  the  same  reasoning  would  apply  to  an  acknowledg- 
ment by  an  attorney-in-fact,  possessed  of  the  information 
to  which  he  makes  the  acknowledgment.  The  general  rule, 
as  stated  in  1  Corpus  Juris,  789,  is: 

"The  statutes  sometimes  require  that  the  grantor 
or  obligor  shall  acknowledge  in  person,  but  in  the 
absence  of  such  a  requirement  an  acknowledgment 
may  be  made  by  a  duly  authorized  agent  or  at- 
torney." 

This  principle  conforms  to  the  long  established  doctrine 
in  Pennsylvania  that  deeds  may  be  acknowledged  by  an 
attorney-in-fact.  Stripped  of  all  technicalities,  it  is  the 
acknowledgment  of  the  principal  made  by  one  acting  for 
the  principal,  on  account  of  some  cause  preventing  such 
act  by  the  principal. 
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In  the  early  case  of  Fulweiler  vs.  Baugher,  et  al.,  15  S. 
&  R.  45,  the  acknowledgment  was  objected  to  as  having 
been  made  by  an  agent  or  attorney  for  the  principal.  The 
Supreme  Court,  in  dismissing  the  objection,  says: 

"But  the  acknowledgment  is  objected  to.    There 

are  some  cases  to  be  found,  where  much  strictness 

would  seem  to  be  required  in  the  forms  of  those 

conveyances  by  attorneys.    But  in  Coombe's  Case, 

9  Co.  Rep.  76,  77,  the  Court  put  it  on  the  ground 

that  the  act  is  good,  if  it  appears  that  he  did  it  as 

attorney,  and  that  it  is  immaterial  whether  it  is 

stated.     The  principal,  by  his  attorney,  does  the 

act,  or  the  attorney,  as  attorney  for  the  principal, 

does  the  act;  the  difference  is  form  and  nothing 

but  form." 

See  also  note  in  41  L.  R.  A.  (N.  S.)  823,  in  which  are 

cited  cases  from  all  states  in  which  the  general  rule  above 

given  is  followed. 

The  present  act  provides  in  Section  3: 

"The  subscribers  to  said  articles  of  agreement 
shall  acknowledge  the   same  before  some  person 
empowered  to  take  acknowledgments  of  deeds." 
As  quite  apparent,  there  is  no  more  strictness  as  to  the  re- 
quirement before  whom  the  acknowledgment  shall  be  taken 
than  in  the  case  of  deeds.    In  the  absence  of  any  apparent 
prohibition  it  cannot  be  seen  why  there  should  be  more 
strictness  as  to  who  should  make  the  acknowledgment  than 
is  permitted  under  the  law  of  this  state  in  the  case  of  the 
acknowledgment  of  deeds. 

We  have  to  advise  you,  therefore,  that  subject  to  the 
execution  and  acknowledgment  by  each  of  the  subscribers 
of  a  proper  Power  of  Attorney,  it  would  be  a  full  and  suf- 
ficient compliance  with  this  act  to  permit  the  articles  of 
agreement  to  be  signed  and  acknowledged  by  such  attorney- 
in-fact. 

As  above  indicated,  the  Power  of  Attorney  to  be  executed 
by  the  incorporator  must  contain  a  verified  statement  of 
all  the  facts  to  which  the  attorney-in-fact  is  required  to 
sign  and  acknowledge  on  behalf  of  the  incorporator.  It 
must  also  give  him  full  authority  to  perform  these  two 
acts,  and  must  be  properly  acknowledged  by  the  incor- 
porator.    All  of  these  Powers  of  Attorney  should  be  at- 
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tached  to  and  constitute  a  part  of  the  articles  of  association, 
so  that  there  need  be  no  implication  of  the  authority  of  the 
attorney-in-fact  to  sign  and  acknowledge  them. 

Accompanying  this  opinion  is  a  form  of  affidavit  and 
Power  of  Attorney  which  is  approved  by  this  Department, 
and  required  to  be  used  for  the  purposes  of  the  Act  of 
June  2,  1915. 

I  would  suggest  that  copies  of  this  be  prepared  by  your- 
self, so  that  the  same  may  be  furnished  to  those  applying 
for  the  same. 


CORPORATION  FORM. 
To  All  Whom  It  May  Concern: 


a  corporation,  created  under  and  existing  by  virtue  of  the 

laws  of  the  State  of and 

having  its  principal  place  of  business  in  . 


.....  has  accepted  the  provisions  of  Article 
III  of  the  Workmen's  Compensation  Act  of  1915  of  the 
Commonwealth  of  Pennsylvania,  and  desires  to  associate 
with  other  employers  who  have  in  like  manner  accepted 
the  same,  to  form  an  incorporated  Employers'  Mutual  Lia- 
bility Insurance  Association,  for  the  purpose  of  insuring 
themselves  and  such  other  employers  as  may  become  sub- 
scribers to  the  association  against  liability  under  the  terms 
of  Articles  II  and  III  of  said  Act,  and 

Whereas,  the  said  company  has  by  due  and  lawful  action 
determined  to  join  in  the  formation  of  an  incorporated  em- 
ployers' mutual  liability  insurance  association  as  aforesaid, 

and  for  such  purpose  has  named  and  constituted 

„ as  its  agent  and  attorney  in  fact,  for  it 

and  in  its  name  to  sign  the  articles  of  association  and  ac- 
knowledge the  same  before  the  person  taking  the  acknowl- 
edgment of  any  of  the  other  subscribers  thereto. 

Now  Therefore, 


a  corporation  created  under  and  existing  by  virtue  of  the 

laws  of  the  State  of „ ,  and 

having  its  principal  place  of  business  in 

,  and  being  an  employer  within  the  State 


of  Pennsylvania,  does  hereby  nominate,  constitute  and  ap- 
point  ,  of 
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and  lawful  agent  and  attorney  in  fact  for  it  and  in  its  name 
to  sign  and  acknowledge  the  articles  of  association  of  an 
intended  employers'  liability  insurance  association  to  be 
known  as  : 

and  the  said  ^ — 

is  by  such  appointment  hereby  authorized  to  so  sign  and 
acknowledge  such  articles  of  association  as  aforesaid,  with 
the  same  force  and  effect  as  if  the  said  company  were  an. 
individual  and  had  personally  done  the  same. 

For  the  purpose  of  informing  the  said  agent  and  attorney 
in  fact  of  the  facts  to  which  he  is  hereby  authorized  to  sub- 
scribe the  name  of  the  said  company  and  acknowledge  the 
truth  and  effect  thereof,  said  company  states  as  follows : 

1.  The  name  of  the  association  is  to  be  - 

2.  The  place  of  its  principal  office  is  


3.    The  duration  of  the  association  is  . 


4.    The  name  and  address  of  its  Treasurer  is  .. 


5.    The  object  of  such  association  is  .. 


6.    The  said  company  is  an  employer  and  has  - 


.  employes  within 


the  State  of  Pennsylvania.     It  has  accepted  the  provisions 

of  Article  III  of  the  Workmen's  Compensation  Act  of  1915. 

7.     The  said  company  was  created  and  is  now  existing 

by  virtue  of  the  laws  of  the  State  of 

and  is  engaged  in  the  business  of 

_ which  said  business  is  located 


at 

8.  Said  association  is  to  be  formed  under  and  in  full 
compliance  with  the  act  entitled  "An  Act  to  provide  for  the 
incorporation  and  regulation  of  employers'  mutual  lia- 
bility insurance  associations,  and  for  the  licensing  of  any 
foreign  mutual  liability  insurance  companies,  and  declaring 
the  false  oaths  of  officers  thereof  to  be  perjury." 

9.  This  power  of  attorney  is  executed  by  the  president 
and  secretary  of  said  company,  and  the  acknowledgment 
thereof  taken  by  the  president  by  virtue  of  and  pursuant 
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to  the  following  resolution,  regularly  passed  at  a   lawful 
meeting  of  the  Itoard  of  Directors  of  said  company,  held 

on  the day  of ,  A.  D. 

19. .„ 

"Whereas,  it  is  the  desire  of  the  

,  to  join  in  the  organization 

of  an  incorporated  employers'  mutual  liability  in- 
surance association,  for  the  purpose  of  insuring 
this  company  against  liability  under  the  terms  of 
Articles  II  and  III  of  the  Workmen's  Compensa- 
tion Act  of  1915  of  the  Commonwealth  of  Penn- 
sylvania. 

Now  therefore,  be  it  resolved  that  the  president 
and  secretary  of  this  companjr  be,  and  the  same 
are  hereby  authorized  to  appoint  some  proper  per- 
son as  agent  and  attorney  in  fact  for  the  purpose 
of  subscribing  to  and  acknowledging  the  articles 
of  association  for  an  incorporated  employers'  mu- 
tual liability  insurance  association  as  aforesaid; 
such  agent  and  attorney  in  fact  shall  perform  such 
acts  for  and  on  behalf  of  this  company,  and  for  the 
purpose  of  properly  constituting  and  authorizing 
such  agent  and  attorney  in  fact  the  said  company 
does  hereby  constitute  and  appoint  its  said  presi- 
dent,  

to  be  its  attorney  for  it  and  in  its  name,  and  as 
and  for  its  corporate  act  and  deed  to  acknowledge 
this  power  of  attorney  before  any  person  having 
authority  by  the  laws  of  the  Commonwealth  of 
Pennsylvania  to  take  such  acknowledgment  to  the 
intent  that  the  same  may  be  duly  recorded." 
In  witness  whereof  said  company  has  caused  this  power 

of  attorney  to  be  executed  this day 

of ,  A.  D.  19 ,  by  its  president 

and  attested  by  the  secretary,  who  has  hereunto  set  the 
1  or  corporate  seal  of  said  company. 

(Name  of  Company) 


(SEAr.) 

Attest : 
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State  of   Pennsylvania       K^ 
County  of (' 

I  hereby  certify  that  on  this       day  of 

A.  I).  19....  .  before  me  the  sub- 
scriber, a  personally  ap- 
peared,  .—... ,  the  President  of 

„ ,  as  named  in 

the  foreging  power  of  attorney  and  by  virtue  and  in  pur- 
suance of  the  authority  therein  conferred  upon  him,  ac- 
knowledged the  said  power  of  attorney  to  be  the  act  of  the 
said - - —. — - 

Witness  my  hand  and  seal  the  day  and  year  aforesaid. 


INDIVIDUAL  FORM. 
Be  It  Known  To  Whom  It  May  Concern:  That 

Where.\s,  I, -,  the 

undersigned,  have  accepted  the  provisions  of  Article  III  of 
the  Workmen's  Compensation  Act  of  1915  of  the  Common- 
wealth of  Pennsylvania,  and  desire  to  associate  with  other 
employers  who  have  in  like  manner  accepted  the  same,  to 
form  an  incorporated  Employers'  Mutual  Liability  Insur- 
ance Association,  for  the  purpose  of  insunnjr  ourselves  and 
such  other  employers  as  may  become  subscribers  to  the 
association  against  liability  under  the  terms  of  Articles  II 
and  III  of  said  Act,  and 

Whereas  it  would  occasion  excessive  expenses,  delay 
and  inconvenience  were  I  in  person  to  sign  the  articles  of 
association,  and  acknowledge  the  same  before  the  person 
taking  acknowledgment  of  the  other  subscribers  thereto. 

Now,  therefore,  I, _ 

of  the ,  county  of 

and  State  of  Pennsyl- 
vania, do  hereby  nominate,  constitute  and  appoint  


„ ,  as  my  true  and  lawful  attorney-in- 
fact  for  me  and  in  my  name  to  sign  and  acknowledge  the 
articles  of  association  of  an  intended  employers'  liability 
insurance  association  to  be  known  as 


^yGoo'^lc 


S90  DAUPHIN  COUNTY  REPORTS  Vol.  iS 

Employer*'  Mutual  Ijabilitf  Iniurance  Auociation*. 

and  the  said _ is 

by  such  appointment  hereby  authorized  to  so  sign  and  ac- 
knowledge such  articles  of  association  as  aforesaid,  with 
the  same  force  and  effect  as  if  I  personally  had  done  the 
same. 

For  the  purpose  of  informing  my  said  attorney-in-fact 
of  the  facts  to  which  he  is  hereby  authorized  to  subscribe 
my  name  and  acknowledge  the  truth  and  effect  thereof, 
I  do  state  as  follows: 

1.    The  name  of  the  association  is  to  be 


2.  The  place  of  its  principal  office  is  _..._ 

3.  The  duration  of  the  association  is  

4.  The  name  and  address  of  its  Treasurer  is  .. 


5.     The  object  of  such  association  is  „ 


6.  I  am  an  employer  and  have -.. - _ 

employees.     I  have  accepted  the  provisions  of  Article  III 
of  the  Workmen's  Compensation  Act  of  1915. 

7.  I  am  a  citizen  of  Pennsylvania;  engaged  in  the  busi- 
ness of  „... _ — ,  which 

said  business  is  located  at 

8.  Said  association  is  to  be  formed  under  and  in  full  com- 
pliance with  the  Act  entitled  "An  Act  to  provide  for  the 
incorporation  and  regulation  of  employers'  mutual  liability 
insurance  associations,  and  for  the  licensing  of  any  foreign 
mutual  liability  insurance  companies,  and  declaring  false 
oaths  of  officers  thereof  to  be  perjury." 

In  witness  whereof  I  have  hereunto  set  my  hand  and 

seal  this  „ -. day  of  ,„ ___. 

191 

Witness  -... (seal) 

State  of  Pennsylvania       Lg 
County  of ) 


Before  me,  a — personally  ap- 
peared   ,  who  being 

duly  sworn  according  to  law  did  depose  and  say  that  the 
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Statements  contained  in  the  foreging  power  of  attorney  are 

true  and  correct  and  the  said ~.~ 

did  acknowledge  said  power  of  attorney  to  be  his  own  act 
and  deed  and  desired  the  same  to  be  recorded  as  such. 


Sworn  to,  subscribed  and  acknowl- 
edged before  me  this  ~ - 


.-.day  of  - 
191... 


PiTTSBURtiH  Steel  Company  vs.  Pennsylvania  Railroad 
Company,  Pittsburgh  &  Lake  Erie  Railroad  Com- 
pany. 

Railroads — Rates — Hearing — Modification  oj  Orders  of 
Commission. 
After  a  hearing  upon  a  complaint  filed  witb  this  CommlBsloii,  an 
order  was  made  establishing  a  joint  rate  tor  the  transportation  of 
limestone  over  the  lines  of  tiie  Pennsylvsnla  Railroad  and  the  Pitts- 
burgh and  Lake  Brie  Railroad  Company  from  Union  Furnace,  and 
points  adjacent  thereto,  to  Monessen,  and  fixing  the  division  of  this 
rate  between  the  two  carriers.  This  Joint  rate  waa  seventy-five  cents 
per  ton,  and  was  the  same  rate  wlilch  had  been  in  effect  for  this 
transportation  between  July  2Sth,  1913,  and  April  1st,  1914,  on  which 
date  lb«  Pennsylvania  Railroad  Company  cancelled  the  said  rate:  ' 
and  It  was  against  this  cancellation  that  the  original  complaint  was 

In  the  present  proceeding  it  was  contended  that  the  hearing  on 
the  original  complaint  involved  only  the  rate  on  and  after  April  Ist, 
1914,  and  the  Commlaslon  was  asked  to  modify  Its  order  in  such  way 
as  to  make  It  affect  only  those  rates  collected  eubeequent  to  April 
Lst.  1914. 

After  hearing,  It  waa  held  that  tbere  was  no  sufficient  reason  why 
the  two  parts  of  the  case  should  be  separately  heard,  and  an  order 
was  entered  refusing  the  application  for  modlflcation  of  the  original 
order  of  the  Commission. 
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IHtuburgh  Steel  Company  v».  Pennaylvania  Railroad  Company. 
Public  Service  Commission.    No.  IW,  Complaint  Docket. 
Pennypacker,  Commissioner,  September  14,  1915. 

In  the  above  case  there  was  a  hearing  before  the  Commis- 
sion, a  determination  of  the  questions  raised  and  orders 
issued  to  the  effect  that  the  joint  rate  from  Union  Furnace 
and  points  adjacent  to  Monessen  upon  limestone  should  be 
seventy-five  cents  a  ton,  and  that  this  joint  rate  should  be 
divided  one-fourth  to  the  Pittsburgh  and  Lake  Erie  Rail- 
road Company  and  three-fourths  to  the  Pennsylvania  Rail- 
road Company.  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  then  made  an  application  for  a  rehearing  which 
was  refused.  It  has  now  made  an  application  for  a  modifi- 
cation of  the  order  of  the  Commission,  which  is  the  matter 
before  us  for  determination. 

The  original  complaint  of  the  Pittsburgh  Steel  Company, 
which  was  quite  informal,  set  forth  that  a  rate  of  seventy- 
five  cents  per  ton  took  effect  July  28,  1913;  that  the  Com- 
plainant received  notice  that  "on  April  1,  1914,  this  rate 
will  be  cancelled  ;"  that  the  "action  on  the  part  of  the  Penn- 
sylvania Railroad  in  the  cancellation  of  this  rate  is  due  en- 
tirely to  being  unable  to  divide  same  with  the  Pittsburgh 
and  Lake  Erie  Railroad  on  what  both  lines  consider  the 
proper  division,"  and  that  the  Complainant  "wish  to  place 
before  yonr  Commission  a  protest  against  the  cancellation 
of  this  particular  rate." 

An  Order  of  the  Commission  was  made  .\ugust  5.  1914. 
that  the  joint  rates  of  seventy-five  cents  per  ton  "which 
were  withdrawn  by  Supplement  No.  .S  to  Pennsylvania  Rail- 
road PP— P.  S.  C.  Pa.  No.  2.  effective  .\pril  1.  1914,  be 
forthwith  restored;"  that  "the  reasonable  proportion  of  said 
joint  rate  •  *  *  *  from  the  date  said  joint  rate  was 
originally  made  effective"  should  be  as  above  stated. 

It  is  now  contended  that  the  original  hearing  involved 
only  the  rate  on  and  after  April  1,  l9l4,  since  that  was  the 
only  rate  attacked  by  the  complaint,  and  therefore,  the  only 
rate  in  issue.  This  contention  while  pressed  with  skill  ap- 
pears to  have  little  foundation  in  merit.  There  is  no  dif- 
ference in  the  facts  or  the  principles  applicable  to  them  as 
they  affect  the  two  periods  of  time,  one  between  July  28, 
1913,  and  April  1,  1914,  and  the  other  subsequent  to  .^pril 
1,  1914.  There  appears  to  be  no  sufficient  reason  why  the 
two  parts  of  the  case  should  be  separately  heard,  leading  to 
unnecessary  expense  and  trouble.  The  complaint  of  the 
Pittsburgh  Steel  Company  did  not  ask  for  the  establishment 
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of  a  new  rate,  or  complain  against  an  existing  rate,  but  pro- 
tested against  the  cancellation  of  the  old  rate  of  seventy-five 
cents.  It  set  forth  that  the  reason  for  this  cancellation  was 
the  inability  of  the  Respondent  to  agree  upon  the  division 
of  that  rate.  This' was  the  subject  matter  before  the  Com- 
mission upon  the  pleadings.  There  was  no  dispute  as  to 
the  reasonableness  of  this  rate  at  the  hearing.  In  fact  both 
of  the  Respondents  conceded  its  propriety,  and  by  the  testi- 
mony produced,  showed  that  the  reason  for  its  cancellation 
was  their  inability  to  agree  upon  a  division.  Each  one  of 
them  gave  evidence  in  support  of  the  proportion  of  the  rate 
for  which  it  contended.  The  evidence  offered  by  the  Pitts- 
burgh and  Lake  Erie  Railroad  Company  nowhere  limited 
its  contention  to  a  proportion  of  the  rate  after  April  I,  1914. 
The  Complainant  had  no  interest  in  the  question  of  the 
division  of  the  proceeds  of  the  rate,  and  that  matter  was 
submitted  for  the  determination  of  the  Commission  by  the 
action  of  the  Respondents  themselves. 

The  order  of  the  Commission  was  that  the  old  rates, 
which  had  been  withdrawn,  be  restored.  The  record,  the 
evidence  and  the  conduct  of  the  parties,  show  that  the  sub- 
ject matter  of  the  controversy  was  the  rate  of  July  28th, 
1913,  as  set  forth  in  the  complaint  which  the  Pennsylvania 
Railroad  Company  endeavored  to  cancel  and  withdraw. 
All  of  the  letters  offered  in  evidence  by  the  Respondents, 
showing  their  efforts  to  agree  upon  a  division,  were  dated 
on  or  prior  to  June  7,  1913,  and  related  to  the  rate  of  July 
28,  1913. 

Since  the  order  of  the  Commission,  in  the  answer  of  the 
Pennsylvania  Railroad  Company  to  one  of  the  petitions  of 
the  Pittsburgh  and  Lake  Erie  Railroad  Company,  it  is  set 
forth  that  from  July  28,  1913,  to  April  1,  1914,  the  latter 
Company  held  on  to  all  of  the  moneys  collected  upon  the 
rate,  and  that  "in  order  that  it  might  procure  from  the 
petitioner  some  share  at  least  of  the  revenue  collected,  un- 
der the  seventy-five  cent  rate,  this  Respondent  after  arrang- 
ing to  cancel  the  rate  issued  Supplement  3,  Divisional  Basis 
pp.  9,  which  stated  the  basis  of  divisions  contended  for  by 
the  Petitioner."  This  action  did  not  take  the  form  of  an 
agreement,  and  it  may  be  queried  whether  it  had  the  effect 
of  an  agreement.  In  any  event  it  affords  no  sufficient 
reason  for  modifying  the  order  made  and  thereafter  again 
considered  and  sustained. 

The  application  is  refused. 
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This  matter  being  before  the  Commission  on  petition  of 
the  Pittsburgh  and  Lake  Erie  Railroad  Company  for  a 
modification  of  the  Order  of  the  Commission  made  on 
August  5th,  1914,  and  having  been  duly  heard  and  submitted 
by  the  parties,  and  full  investigation  of  the  matters  and 
things  involved  having  been  had,  and  the  Commission  hav- 
ing on  the  date  hereof  made  and  filed  of  record  a  report 
containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

Now  to-wit,  September  14,  1915,  it  is  ordered:  That  the 
petition  be,  and  the  same  is  hereby  dismissed,  and  the  ap- 
plication for  modification  of  said  Order  of  the  Commission 
be,  and  the  same  is  hereby  refused. 


The  Oak  Extract  Company  vs.  Pennsylvania  Railroad 
Company, 

Railroads — RaUs— Discrimination. 

Complaint  was  made  to  the  CommiBalon  against  a  schedule  of  rates 
of  the  Respondent  raUroad  company,  which  increased  the  rate  on 
extract  wood  ten  cents  per  ton,  Complainant  alleging  that  said  In- 
creased rates  were  unjust,  unfair  and  unreasonable. 

rrom  the  evidence  In  the  case,  the  CMnmlselon  found  Q)at  the 
Complainant  had  been  enjoying  the  benefit  of  the  special  and  dis- 
criminating rate  on  the  traffic  mentioned,  and  that  to  permit  <the  Com- 
plainant to  continue  to  enjoy  the  l)enefit  of  the  ^mcIaI  reduced  rates 
heretofore  enjoyed  by  It,  would  t>e  discriminating,  unreasonable  and 
Illegal.  It  was  also  found  that  the  Increased  rates  were  just,  fair 
and  reasonable,  and  an  Order  was  entered  dismissing  the  complaint. 

Public  Service  Commission.    No.  320,  Complaint  Docket. 

Rilling,  Commissioner,  October  5,  1915, 

By  the  testimony  taken  in  this  case,  it  appears  that  the 
Oak  Extract  Company,  Complainant,  located  its  plant  at 
Newport,  Perry  County,  Pennsylvania,  on  the  Main  Line 
of  Respondent  Company  in  1899,  the  said  Complainant  be- 
ing engaged  in  the  manufacture  of  extract,  used  for  tanning 
purposes,  which  extract  is  made  from  chestnut  and  oat 
wood. 
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Prior  to  locating  its  plant,  Complanant,  through  one  of  its 
officers  had  an  interview  with  an  officer  of  the  Respondent 
company  and  the  said  Respondent,  in  order  to  have  the 
Complainant's  plant  located  on  its  Main  Line  at  Newport, 
Perry  County,  made  an  arrangement  whereby  the  rates  on 
extract  wood  to  be  used  by  Complainant,  should  be  as 
follows: 

DISTANCE.  RATES  PER  TON. 

-  1  to    45  miles,   40  cent 

45  to    60  miles,   45 

61  to    70  miles,  SO  ceni 

71  to     80  miles,   55  cem 

81  to    90  miles 60  cem 

91  to  100  miles,   65  cem 

101  to  110  miles,   70  cem 

111  to  120  miles,  75 

121  to  130  miles 80 

131  to  140  miles,   85  cent 

141  to  150  miles,  90  cenI 

In  addition  to  these  rates  it  was  further  agreed  that  the 
Respondent  should  bill  all  of  its  cars  loaded  with  wood  for 
Complainant  at  a  minimum  weight,  ranging  from  28,000  to 
38,000  pounds  per  car,  irrespective  of  the  size  and  capacity 
of  the  said  cars,  or  the  weight  of  the  wood  that  might  be 
contained  therein.  At  the  time  this  arrangement  was  made,, 
however,  the  freight  cars  used  by  the  Respondent  company 
were  much  smaller  than  at  present.  Some  of  the  new  cars 
now  used  by  the  Respondent  company  have  a  capacity  of 
100,000  pounds. 

On  or  about  January  1,  1903,  the  Respondent  put  into 
effect  a  schedule  of  rates  whereby  a  raise  of  ten  cents  per 
ton  was  made  on  the  above  rates,  and  in  addition  thereto 
notified  Complainant  that  the  cars  carrying  wood  for  Com- 
plainant would  be  billed  at  their  actual  weights.  After 
some  negotiations  between  the  parties  it -was  again  agreed 
that  the  former  rates  should  continue,  but  that  the  billing 
should  be  done  at  the  actual  weights,  which  arrangement 
has  been  continued  until  the  present  time. 

The  Respondent  on  December  10,  1914,  put  into  effect  a 
new  schedule  of  rates  whereby  there  is  an  increase  of  ten 
cents  for  each  ton  of  wood  carried  by  Respondent  for  Com- 
plainant to  its  plant  at  Newport,  Perry  County,  Pennsyl- 
vania, over  and  above  the  former  schedule  above  stated. 
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and  it  is  to  this  increase  of  rates  that  Complainant  objects 
and  claims  the  same  as  being  unjust,  unfair  and  unrea- 
sonable. 

The  Respondent  offered  in  evidence  the  rates  now  in 
effect  on  other  like  commodities  for  similar  distances,  and 
also  furnished  statement  showing  the  extent  of  shipments 
made  to  Complainant. 

From  all  the  evidence  in  this  case  it  is  evident  that  Com- 
plainant has  been  enjoying  the  benefit  of  a  special  and  dis; 
criminating  rate  on  all  shipments  made  by  Respondent  to 
its  plant  at  Newport,  Perry  County,  Pennsylvania,  and  that 
the  present  increase  was  made  to  comply  with  the  report 
made  by  the  Interstate  Commerce  Commission  in  No.  31, 
I.  C.  C,  Page  408;  also  No.  32,  I.  C.  C,  page  325,  directing 
carriers  to  revise  their  rates  so  as  to  put  the  Complainant 
on  the  same  basis  as  other  shippers  under  similar  conditions. 

The  Complainant  contends  that  such  increase  will  pre- 
vent it  from  making  any  profit  in  the  operation  of  its  plant, 
but  such  contention  is  not  supported  by  any  proper  evi- 
dence. We  are  of  the  opinion  that  the  increased  rate  as 
made  by  Respondent  in  this  case  is  just,  fair  and  reasonable, 
and  that  to  permit  Complainant  to  continue  to  enjoy  the 
benefit  of  the  special  reduced  rates  heretofore  enjoyed  by 
it  would  be  discriminating,  unreasonable  and  illegal  and 
therefore,  the  complaint  in  this  case  should  be  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
61e,  and  having  been  duly  heard  and  submitted  by  the 
parties  in  interest,  and  a  full  investigation  of  the  matters, 
and  things  involved  having  been  had,  and  the  Commission 
having  on  date  hereof  made  and  filed  of  record  a  report 
containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  reporf  is  hereby  referred  to  and  made  a  part 
hereof : 

Now,  to-wit,  October  5,  1915,  it  is  ordered :  That  the  com- 
plaint in  this  case  be,  and  the  same  is  hereby  dismissed. 
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Railroads — Sidings — Removal  of. 

Complaint  was  made  to  the  CommlaRton  that  the  Respondent  Rail- 
road Company  bad  torn  up  and  removed  a  elding  laid  from  Its  tracks 
to  tbe  milling  property  of  tbe  ComplaEnant  and  refused  to  replace 
the  same,  except  upon  the  payment  of  a  certain  sum  by  tbe  C<Mn- 
plalnant 

Under  the  clrcumstaacea  of  tbe  cane,  the  Coramlsston  ordered  the 
Ballroad  Company  to  construct  at  Its  own  expense  a  elding  or  switch 
to  tbe  plant  of  the  Complainant. 

■Public  Service  Commission.     No.  394,  Complaint  Docket, 

Pennypacker,  Commissioner,  October  6,  1915. 

R.  E.  Kift  and  John  K.  Kift,  copartners  trading  as  the 
Kift  Milling  Company,  filed  a  complaint  against  the  Penn- 
sylvania Railroad  Company  operating  the  Shamokin  Valley 
and  Pottsville  Railroad  vsrhich  sets  forth  that  when  the  Com- 
plainants bought  in  1906  the  property  on  which  their  mill 
is  erected  in  Sunbury,  along  the  Horn  Track,  there  existed 
and  had  existed  for  thirty-nine  years  a  siding  four  hundred 
feet  in  length  on  this  property ;  that  after  the  purchase,  the 
Respondent  tore  up  the  siding,  and  has  refused  to  replace 
it  unless  the  Complainants  should  pay  $250.00  and  an  an- 
nual rental  of  $7.80. 

The  answer  of  the  Respondent  admitted  the  existence  of 
a  siding  three  hundred  and  sixteen  feet  in  length,  and 
averred  that  its  main  track  forty-six  feet  in  width,  was  laid 
on  this  property;  that  the  siding  was  on  its  right  of  way; 
and  that  "In  November,  1909,  owing  to  the  dilapidated  and 
dangerous  condition  of  the  trestle  and  siding  and  in  order 
that  the  right  of  way  should  be  clear  of  this  useless  and 
dangerous  material,  notice  w^as  served  on  one  J.  K.  Kift, 
the  then  reputed  owner  of  the  property  adjacent  to  the 
right  of  way  and  one  of  the  Complainants  herein,  to  re- 
move the  balance  of  the  material  from  the  right  of  way, 
and  as  this  was  not  done,  and  after  reasonable  time  had 
elapsed,  this  Respondent  in  1910  proceeded  with  the  work 
and  cleared  its  right  of  way." 

The  Complainants  have  a  plant  and  feed  mill  between 
10th  Street  and  Market  Street  in  the  heart  of  Sunbury.  It 
is  thirty  feet  in  length  and  sixty  feet  in  depth.     The  dis- 
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tance  from  the  centre  of  the  track  to  the  mill  is  twenty- 
four  feet.  A  siding  ran  along  in  the  rear  of  where  the  mill 
now  stands,  and  had  been  in  existence  for  about  forty 
years  and  until  it  was  removed  in  1910  by  the  Respondent. 
In  order  to  provide  facilities  for  the  Complainants,  the  Re- 
spondent made  to  them  three  propositions.  One  of  them 
was  to  extend  a  siding  to  the  end  of  the  mill,  A  second 
was  to  extend  a  siding  along  the  front  of  the  mill.  As  to 
these  the  testimony  of  one  of  the  Complainants  was  that 
they  would  be  of  no  use,  since  owing  to  the  construction  of 
the  mill,  the  grain  and  feed  could  not  there  be  loaded  and 
unloaded.  The  Division  Engineer  of  the  Respondent  tes- 
tified that  with  such  a  siding  and  by  means  of  a  platform 
and  a  conveyor,  the  grain  could  be  run  into  the  mill,  but  he 
further  said  he  had  never  been  in  the  mill  and  knew  noth- 
ing of  its  construction.  The  third  proposition  was  to  run 
a  siding  in  the  rear  of  the  mill  on  condition  that  the  Com- 
plainant's lease  from  the  Respondent  the  ground,  pay  the 
cost  of  construction  and  a  rental,  and  that  the  lease  be  ter- 
minable on  at  most  sixty  days'  notice.  There  was  a  dispute 
between  the  parties  as  to  whether  the  ground  on  which  the 
old  siding  ran  was  the  property  of  the  Complainants  or  of 
the  Respondent,  and  the  evidence  upon  this  subject  is  ob- 
scure. It  is  a  matter  for  the  court  rather  than  for  the 
Commission  to  decide.  It  is  plain,  however,  that  should 
the  Complainants  accept  the  third  proposition,  they  would 
surrender  their  claim  to  the  land.  The  question  before  the 
Commission  is  not  one  of  the  determination  of  title,  but  of 
the  furnishing  of  proper  facilities  for  the  transaction  of  the 
business.  Under  Section  17,  of  Article'  V  of  the  Act  of 
July  26,  1913,  the  Commission  is  authorized  to  require  the 
carrier  to  furnish  facilities  for  the  switching,  loading  and 
unloading  of  trains  and  cars.  It  appears  from  the  evidence 
that  it  is  the  purpose  of  the  Respondent  in  the  near  future 
to  lay  another  track  at  this  point,  and  that  the  siding,  if 
constructed  in  the  rear  of  the  mill,  would  interfere  with 
such  a  track.  No  doubt  this  fact  constitutes  the  real  cause 
of  the  controversy.  It  would  be  imreasonable  to  permit  an 
individual  siding  to  thwart  the  transportation  needs  of  the 
general  public.  On  the  other  hand  no  steps  have  as  yet 
been  taken  for  the  laying  of  this  additional  track,  and  the 
carrying  out  of  the  plans  awaits  the  securing  of  money  for 
the  purpose.  It  is  the  opinion  of  the  Commission  that  a 
siding  or  switch  ought  to  be  constructed  by  the  Respondent 
in  the  rear  of  the  mill  of  Complainants  as  nearly  as  prac- 
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ticable  on  the  lines  of  the  siding  removed  in  1910,  to  be 
abandoned,  vacated  and  removed  upon  sixty  days'  notice 
to  the  Complainants  and  the  Commission,  and  with  the 
approval  of  the  Commission.  In  view  of  the  uncertainty 
of  the  continuance  of  the  right  to  the  use  of  the  siding  by 
the  Complainants,  the  termination  of  such  use  being  left 
in  the  power  of  the  Respondent,  and  in  view  of  the  fact 
that  its  previous  siding  was  removed  by  the  Respondent, 
it  is  the  opinion  of  the  Commission  that  the  cost  of  con- 
struction should  be  paid  by  the  Respondent.  An  Order 
will  be  drawn  in  accordance  with  these  findings. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  said  re- 
port is  hereby  referred  to  and  made  a  part  hereof. 

Now,  to-wit,  October  6th,  1915,  it  is  ordered:  That  the 
Pennsylvania  Railroad  Company,  operating  the  Shamokin 
Valley  and  Pottsville  Railroad,  shall  forthwith  construct, 
at  its  own  expense,  a  siding  or  switch  from  the  line  of  said 
railroad  company  in  the  Borough  of  Sunbury  to  the  rear  of 
the  mill  of  the  Kifl  Milling  Company,  said  siding  to  be  as 
nearly  as  practicable  on  the  lines  of  the  siding  removed  by  the 
said  railroad  company  in  1910,  and  to  be  abandoned,  vacated 
and  removed  upon  sixty  days'  notice  to  the  said  Kift  Milling 
Company  and  this  Commission,  and  only  after  approval 
obtained  from  said  Commission. 


Pittsburgh  Steei-  Company  vs.  Pittsburgh  &  Lake  Erie 
Railkoad  Company,  Pennsylvania  Railroad  Com- 
pany. 

Railroads — Rates — Reparation  for  Excessive  Rates. 
Complaint  wan  made  to  the  Comm lesion  that  tbe  Respondent  car- 
riers had  colleoted  trom  the  Complainant  lor  a  certain  transportation 
iin  the  basis  of  a  freight  rate  which  was  blgher  than  ithe  rate  In 
effect  at  the  time  ot  shipment  from  a  competing  producing  point  in 
the  sam«  Tlclnlty,  and  higher  than  the  rate  which  the  Respondents 
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had  agreed  Ui  quote  od  the  Hhipments  in  queatioa.  After  the  com- 
plaint and  answer  liad  been  filed,  permlsBlon  was  granted  to  with- 
draw the  complaint  upon  a  satisfactory  arrangement  baying  been 
made  between  the  parties. 

The  CommlHFrion  held  that  It  was  unable  to  approve  itbe  propoeed 
reparation  In  this  case  for  the  reason  that  the  Public  Service  Oxn- 
pany  Law  contemplates  a  hearing,  a  determination  that  the  rate  la 
unjust,  and  a  flndtng  of  the  facta  upon  which  the  reparation  Is  based. 

Public  Service  Commission.     Xo.  362  Complaint  Docket. 

PENNYrACKER,  Commissioner,  October  6,  1915. 

The  power  of  the  Commission  with  respect  to  reparation 
is  found  in  Section  5  of  Article  V  of  the  Act  of  July  26th, 
1913,  which  provides:  "If  after  hearing  *  ♦  *  *  the 
Commission  shall  determine  that  any  rates  which  have 
been  collected  •  •  *  •  were  unjust  and  unreasonable 
or  unjustly  discriminatory  or  unduly  or  unreasonably  pref- 
erential; or  in  like  manner  shall  find  that  the  rates  so  col- 
lected are  in  excess  of  the  rates  contained  in  the  tariffs 

*  *  ••  on  file  or  posted  »  •  *  *  the  Commission 
shall,  upon  petition,  have  the  power  and  authority  to  make 
an  order  for  reparation." 

It.  is  further  provided;  "The  Commission  shall  state  in 
said  order  the  exact  amount  to  be  paid  as  well  as  its  findings 
upon  pertinent  questions  of  fact."  It  is  plain  that  this 
legislation  contemplates  a  hearing,  a  determination  that 
the  rate  is  unjust,  and  that  the  facts  upon  which  the  finding 
is  based  shall  be  set  forth  in  the  order.  In  the  present  case 
there  was  no  hearing,  the  complaint  having  been  with- 
drawn by  the  Complainant  after  a  satisfactory  arrangement 
had  been  made  between  the  parties.  The  complaint  did 
not  ask  for  reparation  and  there  is  nothing  before  the  Com- 
mission which  would  enable  it  to  determine  what  repara- 
tion, if  any,  ought  to  be  made. 

The  Commission  is  therefore  unable  to  approve  the  pro- 
posed reparation. 

ORDER. 

This  matter  having  been  presented  to  the  -Public  Service 
Commission  by  a  complaint  on  file,  and  answers  thereto, 
and  thereafter  the  Complainant  having  petitioned  the  Com- 
mission for  leave  to  withdraw  the  said  complaint,  and  the 
Commission  having,  on  the  date  hereof,  made  and  filed  of 
record  a  report,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof: 

Now,  to-wit,  October  6,  1915,  it  is  ordered:  That  the 
case  be,  and  the  same  is,  hereby  dismissed. 


^yGoo'^lc 


DAUPHN  COUNTY  REPORTS 


Rulings  of  the  Workmen's  Compensation  Board. 

The  following  rulings  were  made  by  the  Workmen's 
Compensation  Board: 

"All  State,  county,  city,  borough,  townships,  school  dis- 
tricts and  any  other  governmental  authority  created  by  the 
laws  of  this  Commonwealth  and  having  the  right  to  levy 
taxes,  shall  be  exempt  from  insuring  their  liability  upon 
application  to  the  Workmen's  Compensation  Board." 

"All  information  given  by  persons,  companies  or  cor- 
porations applying  for  exemption  from  insuring,  shall  be 
considered  strictly  confidential  and  that  no  information  con- 
tained therein  shall  be  given  out  by  any  employes  or  at- 
taches of  this  office  and  cannot  be  used  for  purposes  of 
taxation." 

"All  persons  appointed  by  and  on  the  payrolls  of  a  state, 
county,  city,  borough,  township,  school  board  or  other  gov- 
ernmental sub-division  of  the  State  are  employes  of  such 
State,  county,  city,  borough,  township,  school  board  or 
other  governmental  sub-division  of  the  State  for  the  purpose 
of  compensation." 

"The  ordinary  private  chauffeur  while  acting  as  such  is 
engaged  in  domestic  service  within  the  meaning  of  the  Sup- 
plement, No,  343,  1915,  and  is,  therefore,  not  covered  by  the 
Workmen's  Compensation  Act  of  1915." 

"The  Board  rules  that  charitable  corporations,  colleges, 
hospitals,  etc.,  being  corporations  not  for  profit  are  em- 
ployers within  the  meaning  of  the  Act  and  that  if  they  do 
not  give  to  their  employes  the  notices  provided  in  Section 
302  they  will  be  liable  for  compensation  under  Article  3. 

The  Board  declines  to  give  a  ruling  as  to  the  liability 
under  Article  2  of  a  chantable  corporation  which  rejects 
Article  3,  as  this  question  is  one  for  the  determination  of 
the  courts  and  not  the  Board. 
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Lake  Transit  Company  vs.  Lehigh  Valley  Railroad 
Com  PAN  V. 

Railroads — Rates — Reparation — Jurisdiction. 

The  Lftke  TrauHit  Company  filed  with  the  PemisylTAiila  State 
Railroad  Commission  a  compUdnt  agalast  the  Lehigh  Valler  Rail- 
road Company,  alleging  that  the  rates  (or  the  trangpoilatloD  ot  coal 
(rom  towns  In  the  Wyoming  Valley  to  Harvey's  Lake  were  unjuat, 
unreasonable  and  dlsciMmlnataTT.  and  demanding  thai  the  Respond- 
ent be  required  to  pay  back  to  the  Complainant  such  sums  collected 
by  It  as  tbe  Commission  ^all  determine  were  unjust  and  un- 
reasonable. 

The  answer  of  the  Respondent  deuled  that  the  rates  were  unjust, 
and  alleged  that  the  Public  Service  Commission  was  without  jurls- 
dlcUou  to  order  reparation  as  to  excessive  rates  collected  prior  to 
January  1st,  1914. 

Aa  to  shipments  made  after  January  1st,  1914,  It  was  agreed  that 
reparation  should  be  made  based  upon  the  dlDerence  between  the 
rates  collected  and  a  new  rate  which  the  carrier  put  Into  eflect  in 
August,  1914,  which  rate  was  deemed  to  be  reasonable.  It  was  also 
□ot  disputed  that  the  amount  collected  on  dilpments  prior  to  Janu- 
ary Ist,  1914,  were  escesstre,  but  the  right  of  the  Commission  to 
order  reparation  was  questioned. 

Following  the  decision  of  the  Commission  in  the  case  of  the 
Penneylvania  Paraffine  Works  against  the  Pennsylvania  Railroad, 
It  was  held  that  the  Commission  was  without  Jurisdiction  to  order 
reparation  of  excessive  rates  collected  on  shipments  which  moved 
between  May  31st,  and  June  30th,  1913,  but  that  It  could  order 
reparation  on  shipments  made  on  July  31t<t,  1913,  and  at  times  sul^ 
sequent  to  that  date. 

An  Order  was  entered  directing  the  Respondent  company  to  pay 
to  the  Complainant  as  reparation  the  amounts  which  had  been 
agreed  upon  as  the  excessive  charges  on  said  shipments. 

Public  Service  Commission.  Pennsylvania  State  Railroad 
Commission  Docket,  No.  1064. 

AiMEy,  Chairman,  September  15,  1915. 

On  May  7th,  1913,  the  Lake  Transit  Company  filed  with 
the  Pennsylvania  State  Railroad  Commission  a  complaint 
against  the  Lehigh  Valley  Railroad  Company,  alleging  that 
the  rates  charged  for  transportation  of  coal  from  points  in 
the  Wyoming  Valley  to  Harvey's  Lake,  ranging  from  $I.1.t 
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to  $1.20  per  ton,  were  unjust,  unreasonable,  discriminatory, 
unduly  preferential  and  prejudicial,  and  demanding  that 
Respondent  be  required  to  pay  back  to  Complainant  all 
such  sums  charged  and  collected  by  the  Railroad  Com- 
pany "as  the  Commission  shall  determine  to  be  unjust, 
unreasonable  and  unduly  preferential."  The  answer  of 
the  Respondent  denied  that  the  rates  were  unjust,  and 
later  set  up  the  further  defense  that  this  Commission  was 
without  jurisdiction  to  order  reparation  as  to  excessive 
rates  collected  prior  to  January  1st,  1914, 

The  case  was  undisposed  of  when  the  Act  creating  the 
Pennsylvania  State  Railroad  Commission  was  repealed.  By 
the  Act  of  July  26th,  1913,  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania,  with  much  broader 
powers  than  the  Railroad  Commission  had,  was  established. 
Under  the  constituting  Act  referred  to,  The  Public  Service 
Commission  was  empowered  "to  hear  and  determine  any 
pending  cases  transferred  to  it  by  the  Pennsylvania  State 
Railroad  Commission,  and  to  dispose  of  any  unfinished 
business." 

It  was  under  this  provision  of  The  Public  Service  Com- 
pany Law,  that  jurisdiction  of  the  complaint  was  retained. 
The  Commission  desiring  to  bring  this  long  pending  matter 
to  a  conclusion,  fixed  August  6th,  1915,  as  the  time  for 
and  on  that  date  held  a  final  hearing,  with  the  result  that 
all  the  controverted  facts  were  adjusted  by  agreement  of 
record,  and  leaving  the  principal  question  to  be  decided, 
one  which  involved  the  authority  of  this  Commission  to 
order  reparation  of  excessive  freight  charges,  claimed  to 
have  been  collected  by  the  Respondent  from  Complainant 
between  May  1st,  1913,  and  December  31st.  1913. 

It  appears  from  the  evidence  that  the  rate  on  coal  from 
points  in  the  Wyoming  Valley  to  Harvey's  Lake  ranged 
from  90  cents  to  $1.20  per  ton,  while  rates  from  the  same 
territory  to  Alderson,  located  but  a  short  distance  from 
Harvey's  Lake,  were  fifty  or  fifty-five  cents  per  ton. 

The  Lehigh  Valley  Railroad  Company,  during  the  .pen- 
dency of  this  complaint,  filed  with  The  Public  Service  Com- 
mission a  new  tariff,  applying  the  Alderson  rates  to 
Harvey's  Lake,  and  it  became  effective  in  August,  1914, 
and  being  satisfactory  to  Complainant,  has  eliminated  that 
feature  of  the  controversy. 

The  shipments  upon  which  the  Complainant  paid  the 
$1.15  rate  were  as  follows:  May  31,  1913— $64.56;  June  30, 
1913— $64.55;  July  31,  1913— $62.27;  August  30,  1913— 
$64.51 ;  September  30.  1913—64.60,  totalling.  $320.59. 
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As  to  shipments  made  subsequent  to  January  1st,  1914, 
it  was  agreed  by  Counsel  that  reparation  should  be  made 
to  be  based  upon  the  difference  between  the  rates  charged 
and  collected,  and  the  new  rates  which  went  into  effect 
August,  1914,  and  the  amount  thereof  was  determined  to 
be  $87.56.  It  was  also  agreed  that  there  were  three  cars  of 
coal  upon  which  Complainant  had  paid  no  freight,  and  for 
which  a  charge  had  been  made  at  the  rate  of  ninety  cents 
per  ton,  totalling  $81.01,  which  if  reduced  to  the  new  rate 
in  effect  after  August,  1914,  would  be  $45.00.  While  it 
were  better  practice  that  Complainant  should  pay  this  sum 
of  $81.01,  as  provided  by  the  tariff  in  force  at  the  time  of 
shipment  and  seek  redress  by  way  of  a  claim  for  reparation 
under  the  provisions  of  the  law,  still  in  view  of  the  long 
pendency  of  this  matter,  we  are  not  disposed  to  scan  too 
nicely  questions  of  procedure,  so  long  as  the  proper  con- 
clusions may  now  be  reached.  It  is,  however,  doubtful  if 
the  Commission  should  or  would  treat  this  as  a  precedent 
applicable  to  any  other  case. 

It  is  not  disputed  that  the  amount  collected  on  shipments 
made  prior  to  January  1st,  1914,  were  excessive,  but  the 
right  of  this  Commission  to  order  reparation  is  seriously 
questioned  by  the  Respondent.  In  determining  this  ques- 
tion, the  Commission  finds  authority  in  its  own  report,  made 
in  the  Pennsylvania  Paraffine  Works  vs.  Pennsylvania  Rail- 
road Company,  Complaint  Docket  952 — P.  S.  R.  C,  wherein 
it  was  held  that  the  Act  repeaUng  the  State  Railroad  Com- 
mission and  which  constituted  The  Public  Service  Commis- 
sion, took  effect  upon  its  approval,  July  26th,  1913,  insofar 
as  it  related  to  matters  pending  with  the  Railroad  Com- 
mission : 

"With  respect  to  these  matters,  the  powers  vested 
in  The  Public  Service  Commission  were  to  be  ex- 
ercised from  the  time  of  their  appointment.  There 
was  no  power  which  could  be  exercised  by  them, 
save  that  created  by  the  Act  by  which  they  were 
appointed  and  nowhere  does  that  Act  say  or  in- 
timate that  they  were  to  exercise  the  lesser  and 
different  power,  which  had  been  given  to  a  previous 
Commission  and  withdrawn.  They  are  to  complete 
the  unfinished  business  of  the  Railroad  Commis- 
sion, but  to  perform  this  duty  with  the  power  and 
authority  vested  in  themselves." 
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Under  the  Paraffine  case,  the  Commission,  with  respect 
to  the  excess  charges  after  July  26th,  1913,  ordered  repara- 
tion to  be  made,  but  with  respect  to  the  excessive  rates 
prior  to  July  26th,  1913,  the  Complainant  was  left  to  his 
remedy  in  the  Courts  of  Law,  "since  the  power  of  the  Com- 
mission to  give  reparation  only  extends  to  rates  collected 
after  this  Act  becomes  cfFective."  "It  became  effective  for 
the  unfinished  business  of  the  State  Railroad  Commission 
on  July  26th,  1913,  the  date  of  the  approval  of  the  Act." 

The  Commission  following  this  Report,  finds  itself  with- 
out jurisdiction  to  order  reparation  of  excessive  rates  col- 
It-  ted  on  shipments  which  moved  between  May  31st  and 
ji;ne  30th,  1913,  inclusive,  but  as  to  excessive  rates  on  ship- 
ments moving  on  July  31st,  August  30th  and  September 
30th,  1913,  amounting  to  $83.22,  it  has  full  authority.  Repa- 
ration will,  therefore,  be  ordered  as  follows; 
Excessive  rates  collected  on  ship- 
ments    between    July    31     and 
September  30,  1913,  inclusive,..    $83.22 
Excessive  rates  collected  on  ship- 
ments after  January    1st,   1914, 

agreed  by  parties 87.56 

$170.78 

from  which  should  be  deducted  payment  on  shipments  of 
three  cars  of  coal,  at  the  rate  of  fifty  cents  per  ton,  $45.00, 
owing  by  Complainant,  making  a  net  amount  for  which 
reparation  should  be  ordered,  $125.78,  which  finding  and 
amount  is  based  upon  the  conclusion  of  the  Commission 
that  the  rate  charged  and  collected  was  excessive,  unjust, 
unreasonable  and  discriminatory,  and  an  Order  should  be 
entered  accordingly. 

ORDER. 
This  case  being  at  issue  on  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties 
and  full  investigation '  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  its  report  containing  its 
finding  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof : 

Now,  to-wit,  September  15,  1915,  it  is  ordered.  That 
the  Lehigh  Valley  Railroad  Company  make  reparation  to 
the  Lake  Transit  Company  in  the  sum  of  One  Hundred  and 
Twenty-five  Dollars  and  seventy-eight  cents  ($125.78)  ex- 
cessive freight  charged  and  collected  on  shipments  of  coal. 
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J.    A.    McGoNEGAL,    Borough    Constable,    Mt.    Holly 
Springs,  et  al.,  vs.  Cumberland  Railway  Company. 

Railuray  Companies — Tracks — Service — Discrimination. 

Complaint  wns  made  to  tb«  Commission  alleging  thait  tbe  road 
bed  and  care  of  tbe  Cumberland  Railway  Company  operated  ou  Its 
line  between  Carlisle  and  Ut.  Holly  were  kept  In  uneatlsfactory  con- 
dition; that  ail  certain  periods  of  the  day  the  cars  were  over-crowded, 
and  that  tbe  company  discriminated  against  Hti  patrons  on  this  line 
by  granting  certain  conceaaions  to  the  patrons  of  Its  line  between 
Carlisle  and  Newvllle. 

Tbe  Commission  toimd  that  the  cause  of  the  complaint  as  to  the 
road  bed  and  the  cars  of  tbe  company  was  being  removed  by  Im- 
provements made  by  the  new  management  which  has  recently  taken 
charge  of  the  company,  and  that,  under  Qie  circumstances,  the  over- 
crowding of  the  cars  at  certain  hours  was  not  such  as  to  require 
an;  action  by  the  Commission. 

It  was  also  found  that  the  patrons  of  the  company  between  Carlisle 
and  Newvllle  were  granted  certain  concessions  which  were  not 
granted  the  patrons  between  Mt.  Holly  and  Carlisle,  but  that,  since 
the  filing  of  this  complaint,  the  alleged  discrimination  had  been  re- 
moved by  the  withdrawal  of  these  special  rates,  and  that,  therefore, 
the  complaint  should  be  dismissed. 

Public  Service  Commission.    No.  376,  Complaint  Docket. 

Rilling,  Commissioner,  September  23,  1915, 

The  Complainant,  J.  A.  McGonegal,  is  High  Constable  of 
Mt.  Holly  Springs,  a  Borough  in  Cumberland  County. 

The  Respondent,  the  Cumberland  Railway  Company,  is 
a  public  service  corporation  duly  incorporated  and  operates 
a  street  railway  between  Carlisle  and  Newvllle.  in  Cumber- 
land County.  Some  ten  or  twelve  years  ago  by  acquiring 
the  capital  stock  it  secured  the  control  of  the  Carlisle  and 
Mt.  Holly  Railway  Company,  a  public  service  corporation 
which  was  organized  and  constructed,  and  operated  a  line 
of  street  railway  from  Carlisle  to  Mt,  Holly,  in  said  Cum- 
berland County,  a  distance  of  about  seven  miles. 

The  complaint  in  this  case  is  somewhat  indefinite  and 
relates  entirely  to  the  road  of  the  Carlisle  and  Mt.  Holly 
Springs  Railway  Company  extending  from  Carlisle  to  Mt. 
Holly,  and  may  be  considered  as  follows: 
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(a)  That  the  roadbed  and  cars  of  said  Company 

are  in  an  improper  and  unsanitary  con- 
dition. 

(b)  That  the  cars  at   certain   periods  are  over- 

crowded and  congested. 

(c)  That  the  Respondent  does  not  grant  to  the 

patrons  of  the  Carlisle  and  Mt.  Holly  line 
the  same  concessions  in  regard  to  fares  as 
it  grants  to  patrons  on  the  line  from  Car- 
lisle to  Newville. 

The  answer  of  Respondent  denies  all  the  charges  as  com- 
plained of. 

From  the  evidence  in  this  case  it  appears  that  the  line  of 
the  Carlisle  and  Mt.  Holly  Railway  Company  was  originally 
constructed  from  Carlisle  to,  and  through  Mt.  Holly,  to  a 
park  about  a  quarter  of  a  mile  beyond  Mt.  Holly  Borough, 
a  distance  of  about  seven  miles.  -The  road  was  built  in 
a  substantial  manner  and  mostly  on  a  private  right  of  way. 
Mt.  Holly  has  at  the  present  time  a  population  of  1,250. 
There  formerly  were  at  Mt.  Holly  two  large  paper  mills 
which  are  now  idle,  having  been  closed  two  or  three  years 
ago.  During  the  time  that  these  paper  mills  were  in  opera- 
tion the  traffic  on  this  road  was  much  greater  than  at  the 
present.  At  this  time  the  traffic  over  this  line,  excepting 
when  used  to  reach  the  public  park  or  summer  resort  beyond 
Mt.  Holly,  or  during  the  morning  and  evening  hours  when 
the  workmen  are  passing  between  Mt.  Holly  and  Carlisle, 
is  not  very  great.  The  cars  operated  by  the  Company  leave 
each  terminal  once  an  hour,  making  the  trip  in  a  little  less 
than  thirty  minutes,  so  that  except  on  special  occasions,  one 
car  is  all  that  is  required  in  the  operation  of  the  road.  From 
the  reports  filed  with  this  Commission  it  appears  that  the 
bonded  indebtedness  of  the  Carlisle-Mt.  Holly  road  is 
$100,000.00,  upon  which  yiterest  has  been  paid  down  to 
the  present  time,  but  no  dividends  had  been  paid  on  its  stock 
for  some  years,  and  that  all  the  receipts  of  the  road  are 
required  in  order  to  meet  this  interest  charge  and  to  keep 
the  road  and  its  equipment  in  repair. 

While  there  is  a  general  charge  that  the  cars,  tracks,  and 
other  cc|uipment  of  this  road  are  not  kept  in  proper  condi- 
tion, the  evidence  discloses  the  fact  that  since  a  change  in 
the  Manager,  there  has  been  a  marked  improvement  in  this 
respect,  and  that  since  the  filing  of  this  complaint  any  cause 
for  objection  in  that  respect  has  been  removed.    The  poor 
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condition  of  the  track  during  the  winter  at  a  particular 
point  in  Mt.  Molly  having  been  caused  by  an  improvement 
being  made  in  the  street,  which  is  now  completed,  removes 
that  cause  in  the  complaint.  We  are  of  the  opinion  that 
when  we  consider  the  amount  of  the  investment,  together 
with  the  amount  of  travel  and  the  receipts  of  this  road,  all 
being  taken  into  consideration  with  the  service  afforded 
and  the  character  and  kind  of  its  equipment,  it  is  all  that 
should  be  expected.  The  amount  of  the  bonded  indebted- 
ness is  surely  much  less  than  what  the  road  could  be  dupli- 
cated for,  and  its  present  roadbed  and  cars  are  kept  in 
reasonably  safe  and  proper  condition,  and  therefore  so  much 
of  said  complaint  as  refers  to  the  character  and  condition 
of  the  tracks  and  cars  of  the  Respondent  Company,  may 
be  dismissed. 

As  to  the  second  complaint, — that  the  cars  of  the  Com- 
pany are  congested  in  the  morning  and  evening,  this  is  un- 
doubtedly correct,  but  this  is  a  condition  that  is  met  with 
by  every  street  railway  company  which  is  required  to  con- 
vey a  large  number  of  workmen  to  and  from  their  places  of 
employment,  and  is  one  of  the  problems  that  the  manage- 
ment of  street  railways  have  yet  to  satisfactorily  solve. 
Like  conditions  exist  in  many  places,  especially  in  centres 
of  large  population.  We  might  remark  in  passing  that  in 
addition  to  the  limited  amount  of  receipts  received  by  this 
Company  on  account  of  which  it  is  handicapped  and  re- 
stricted in  furnishing  more  equipment  and  operating  its 
road,  it  appears  to  have  come  in  contact  with  the  so-called 
"jitney  service,"  as  during  the  morning  and  evening  hours 
when  it  does  the  greater  part  of  its  business  and,  therefore, 
receives  the  greater  part  of  its  revenue,  the  jitney  has  ap- 
peared on  the  scene,  and  has  to  a  certain  extent,  lessened 
the  receipts,  as  well  as  the  patronage  of  this  Company,  and 
we  are.  therefore,  of  the  opinion  tioat  while  the  conditions 
existing  on  this  line  during  the  morning  and  evening  hours 
are  not  what  they  might  be,  yet  under  all  the  circumstances, 
they  are  alt  that  can  be  expected  of  a  street  railway  com- 
pany operating  under  like  conditions. 

The  regular  fare  charged  on  the  Mt.  Holly  line  is  ten 
cents  for  a  distance  of  practically  seven  miles,  or  at  the  rate 
of  .0142-)-  cents  per  mile.  When  we  consider  all  the  cir- 
cumstances in  connection  with  the  case,  the  amount  of 
traffic  and  the  operation  of  this  line,  it  must  be  conceded 
that  this  is  a  reasonable  rate,  and  as  low  as  the  company 
can  afford  to  charge  and  operate  and  maintain  the  road  and 
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pay  the  interest  on  its  bond  issue  of  $100,000.00.  At  the 
time  this  road  was  constructed,  on  account  of  the  existing 
conditions,  it  was  perhaps  an  inviting  field  for  the  invest- 
ment of  capital  for  the  construction  of  this  line,  but  on  ac- 
count of  the  changed  condition  and  the  reduced  patronage 
it  is  very  doubtful  that  any  capital  could  at  this  time  be 
interested  to  build  this  road  under  its  present  existing  con- 
ditions, and  we  think  that  this  fact  should  be  taken  into 
consideration  in  arriving  at  a  conclusion  in  this  case. 

In  answer  to  the  charge  of  discrimination,  it  appears  in 
the  evidence  that  on  the  line  operated  by  the  Respondent 
Company  between  Carlisle  and  Newville,  the  Company  sells 
a  so-called  workman's  ticket  and  school  ticket  at  reduced 
rates.  The  distance  on  that  road  is  eleven  miles,  and  a 
school  ticket  over  said  road,  good  for  five  consecutive  days, 
is  sold  for  $1.00,  while  a  workman's  ticket,  good  for  six 
consecutive  days,  is  sold  for  $1.40.  These  workman's  tickets 
are  sold  to  any  one  asking  for  them,  who  will  state  that  he 
is  working.  The  regular  fare  over  the  Newville  line  for 
eleven  miles  is  twenty  cents,  while  on  the  Mt.  Holly  line 
they  pay  ten  cents  for  seven  miles.  It  is  evident,  therefore, 
that  school  children  and  workmen  on  the  Newville  line  en- 
joy certain  privileges  or  advantages,  regarding  reduced 
fares,  that  the  school  children  and  workmen  on  the  Mt. 
Holly  line  do  not  enjoy.  That  is.  the  Respondent  is  selling 
on  its  Newville  Branch  reduced  school  and  workman's 
tickets  which  it  does  not  sell  on  its  Mt.  Holly  line.  The 
Respondent  having,  however,  by  an  amendment  to  its 
schedule  filed  with  the  Commission  since  this  complaint 
was  filed,  withdrawn  these  special  rates,  there  is  no  further 
ground  for  complaint  for  the  violation  of  any  of  the  pro- 
visions of  the  Public  Service  Company  Law  in  this  respect, 
and  we  are,  therefore,  of  the  opinion  that  the  complaint 
filed  in  this  case  should  be  dismissed. 


This  case  being  at  issue  upon  complaint  and  answer  on 
file,  and  having  been  fully  heard  and  submitted  by  the  par- 
ties, and  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having,  on 
the  date  hereof,  made  and  filed  of  record  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  September  23rd,  1915,  it  is  ordered:  That 
the  complaint  in  this  case  be,  and  the  same  hereby  is  dis- 
missed. 
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Wiiiri-:  Oak  I.d.HT.  ilE.\T  &  Power  Company  vs.  Borough 

OF  Benson. 
BoToughi — Construction   of  Plant  to   Furnish  Electricity  for 
Use  of  Borough — Construction  or  Acquisition  of  Plant  to 
Furnish  Electricity  to  the  Public — Contracts — Approval. 

The  White  Oak  Light,  Heat  and  Power  Compauy  complained  to 
the  Commlseloii  that  the  Borough  of  BeuRou  was  about  to  construct 
an  electric  light  plant  for  the  purpose  of  llgtating  tbe  streets  of  the 
Borough  and  fumishlng  electric  current  for  comroerdal  purpoees, 
and  prajred  the  Commteslon  to  restrain  the  said  construction. 

At  the  hearing  and  by  applications  later  filed,  It  appeared  that  the 
Borough  had  entered  Into  a  contract  with  the  Fenn  Electric  Service 
Company  by  which  that  company  was  to  supply  electric  current  to 
the  borough  for  the  purpose  of  llg&tliig  the  streets  and  furnishing 
a  supply  to  the  Inhabitants,  and  that  the  Borough  had  In  process 
of  construction  pole  lines  and  facilities  for  the  distribution  of  this 
current  AppUcatlon  was  then  made  to  the  Commlmlon  for  the 
approval  of  this  contract  and  tor  the  approval  by  the  Commlwalon 
of  the  coustruotlon  of  the  proponed  plant  by  the  Borough,  and  the«e 
two  appUcatlonB  and  the  original  complaint  of  the  White  Oak  Light. 
Heat  and  Power  Company  were  heard  together. 

The  White  Oak  Light,  Heat  and  Power  Company  Is  a.  corporation 
organized  for  the  supply  of  light,  heat  and  power  by  meann  of 
electricity  In  tlie  Borough  of  Benson,  and  at  some  time  prior  to  the 
filing  of  the  papers  In  these  cases,  it  had  a  contract  witb  the  Borough 
for  supplying  It  current  for  street  lighting.  It  had  also  been  en- 
gaged for  a  number  of  years  in  supplying  current  to  the  InhabltantB 
of  the  Borough.  This  contract  having  expired,  the  Borough  had  not 
renewed  the  same,  and  was  endeavoring  In  tbe  manner  above  net 
forth  to  provide  Its  own  supply,  and  a  supply  for  its  inhabitants, 
by  contract  with  the  Peun  Electric  Service  Company  and  the  con- 
struction of  distribution  lines  by  the  Borough. 

The  .Commission  held  that  the  Borough  of  Benson,  under  the  cir- 
cUDistances  in  thli<  case,  should  not  be  authorized  to  acquire  or  con- 
struct a  plant  for  furnishing  electricity  to  the  public  unless  It  should 
acquire  the  plant  of  the  existing  company;  that  the  approval  of  tfte 
Commission  to  the  constrnotlon  by  the  Borough  of  a  plant  for  fur- 
nishing street  lighting  was  not  necensar]',  and  that  the  contract  with 
the  Penn  Electric  Service  Company  was  necessary  nnd  proper  for 
the  service,  accommodation,  convenience  and  safety  of  the  public, 
HUd  an  Order  was  ro  entered. 

Public  Service  Commission.  No.  364,  Complaint  Docket; 
No.  184.  .'Application  Docket,  191.'i;  No.  98,  Municipal  Con- 
tract Docket.  191.'^. 
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Bkecht,  Commissioner,  September  24,  1915, 

On  March  2,  1915,  the  White  Oak  Light,  Heat  and  Power 
Company  filed  a  complaint  against  the  Borough  of  Benson, 
Somerset  County,  Pa.,  in  which  it  was  set  forth  that  the 
said  Borough  of  Benson  is  about  to  construct  an  electric 
light  plant  for  the  purpose  of  lighting  the  streets  of  the 
municipality,  and  to  furnish  electric  current  for  lighting 
residences  and  business  places  within  the  borough  limits, 
and  that  the  "poles  and  fixtures"  of  Complainant  were  to  be 
cut  down  and  forcibly  removed  from  the  "streets,  lanes  and 
alleys  of  the  said  borough."  The  Complainant  prayed  that 
the  Commission  restrain  the  Borough  of  Benson,  its  Bur- 
gess and  Town  Council  from  "interfering  with  the  rights 
and  property"  of  the  Complainant. 

At  the  hearing  held  on  the  aforesaid  complaint  on  May  6, 
1915,  the  testimony  submitted  was  quite  general  in  its 
scope,  dealing  with  the  franchise  rights  and  plant  equipment 
of  the  Light  Company,  the  character  of  the  light  furnished 
by  the  said  Company,  and  the  steps  taken  by  the  munici- 
pality to  supply  its  own  light,  but  did  not  show  that  the 
Borough  of  Benson  had  any  intention  or  ever  made  any 
attempt  to  destroy  the  property  of  the  Complainant. 

At  the  conclusion  of  the  hearing,  counsel  for  both  parties 
in  interest  requested  that  permission  be  given  to  offer  tes- 
timony produced,  as  far  as  it  might  be  pertinent,  in  connec- 
tion with  the  hearing  set  for  May  19,  1915.  when  the  matter 
of  the  application  for  approval  of  contract  between  the 
Penn  Electric  Service  Company  and  the  Borough  of  Benson, 
and  the  protest  of  the  White  Oak  Light,  Heat  and  Power 
Company  against  the  approval  of  said  application  would 
be  heard  before  the  Commission. 

At  the  hearing  held  on  May  19th,  the  parties  in  interest 
were  permitted  to  apply  the  testimony  taken  on  May  6th 
to  the  proceeding  on  the  application  for  approval  of  the 
contract,  and  at  the  same  time  counsel  for  the  Borough 
was  allowed  to  amend  the  language  of  the  petition  so  as 
to  make  it  read  for  electric  current  to  be  furnished  by  the 
Penn  Electric  Service  Company  to  the  Borough  "for  its 
own  use  and  for  resale  to  the  citizens  thereof." 

The  protest  against  the  approval  of  the  said  contract  sets 
forth  that  the  White  Oak  Light,  Heat  and  Power  Company, 
pursuant  to  an  agreement  with  the  Borough  of  Benson  made 
in  1909,  had  erected  a  light  plant  and  been  furnishing  cur- 
rent for  light  in  said  municipality,  that  the  said  Borough 
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had  made  no  "legal  provisions"  for  financing  its  present 
undertaking,  that  the  proposed  service  is  not  necessary  for 
the  accommodation,  convenience  and  safety  of  the  public, 
and  that  the  said  Borough  had  not  yet  obtained  a  Certificate 
of  Public  Convenience  to  engage  in  the  business  contem- 
plated as  required  by  Article  III,  Section  3  (d)  of  the  Act 
of  July  26,  1913. 

In  connection  with  the  argument  then  offered  it  was  mu- 
tually agreed  by  counsel  that  inasmuch  as  the  legal  right 
of  the  Borough  to  negotiate  a  contract  to  supply  light  under 
the  status  of  the  case  as  it  then  existed  was  impeached, 
the  Borough  should  proceed  to  file  with  the  Commission  in 
regular  order  as  required  by  law,  a  petition  asking  for  a 
Certificate  of  Public  Convenience  to  provide  and  sell  light 
to  the  municipality  and  its  residents.  It  was  further  agreed 
and  so  stated  upon  the  record,  that  the  testimony  produced 
at  the  prior  hearings  should  be  considered  in  connection 
with  the  application  for  the  said  certificate,  and  that  the 
arguments  and  briefs  of  counsel  should  also  be  directed 
to  this  particular  phase  of  the  issue.  Accordingly,  on  June 
14,  1915,  an  Application  for  a  Certificate  of  Public  Conve- 
nience was  filed  with  the  Commission  by  the  Borough  of 
Benson. 

The  petition  thus  filed  sets  forth  that  the  Borough  of  Ben- 
son had  entered  into  an  agreement  with  the  Penn  Electric 
Service  Company  to  procure  electric  current  from  the  latter 
for  its  own  use  and  for  resale  to  its  citizens,  that  pursuant 
to  said  agreement,  petitioner  erected  poles  and  strung  wires 
thereon  to  furnish  light  to  the  said  Borough,  that  the  only 
public  service  company  rendering  a  like  service  within  the 
said  Borough  is  the  Protestant,  the  White  Oak  Light,  Heat 
and  Power  Company,  that  from  December,  1909,  under  a 
three  year  contract,  the  Protestant  Company  furnished 
light  to  the  said  Borough  until  April,  1913,  when  the  Pe- 
titioner refused  to  continue  taking  light  from  the  Protestant 
because  of  the  insufficient  character  of  the  service,  that  in 
November,  1912,  the  said  Borough  had  an  election  and  ap- 
proved a  bond  issue  for  $6,0CX).CO  for  the  purpose  of  erect- 
ing a  light  plant  with  a  view  of  getting  adequate  light 
service,  that  in  1914  the  Penn  Electric  Service  Company 
ran  its  transmission  lines  in  close  proximity  to  the  said 
Borough  of  Benson,  and  it  was  thereupon  decided  that  it 
would  be  advisable  for  the  Borough  to  purchase  its  current 
from  the  said  Penn  Electric  Service  Company,  that  the 
Borough  then  erected  poles  and  wires,  installed  the  nec- 
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essary  transformers,  and  is  now  in  position  to  make  imme- 
diate connection  with  the  Penn  Electric  Company  to  se- 
cure current  and  furnish  service,  that  the  expenditure  in- 
curred by  the  Borough  in  erecting  the  aforesaid  plant  fa- 
cilities is  approximately  $1,400.00,  and  that  the  approval  of 
the  petition  prayed  for  is  "necessary  and  proper  for  the 
service,  accommodation,  convenience,  and  safety  of  the  pub- 
lic of  the  said  Borough  of  Benson." 

It  is  held  by  the  Protestant  in  its  answer  that  the  con- 
tract of  the  Petitioner  with  the  Penn  Electric  Company  was 
not  approved  by  the  council  of  the  Borough  of  Benson, 
that  the  Borough  ^/foresaid  cannot  legally  furnish  its  citi- 
zens with  light  without  first  complying  with  the  require- 
ments of  the  Act  of  May  20,  1891.  and  the  Public  Service 
Company  Law  of  July  26,  1913,  that  the  character  of  the 
service  furnished  by  the  White  Oak  Light.  Heat  and  Power 
Company  was  not  unsatisfactory,  that  the  bond  issue  of 
November  5,  1913,  could  not  be  made  available  for  the  pur- 
pose set  forth  in  the  petition,  that  the  cost  of  the  proposed 
work  will  make  the  total  indebtedness  of  the  Borough  in 
excess  of  2%  on  its  assessed  valuation,  and  therefore,  the 
expenditure  cannot  be  made  unless  first  approved  by  the 
electors  of  the  municipality,  and  that  it  would  be  impossible 
for  two  companies  to  exist  in  a  territory  of  hO  limited  an 
area  and  population. 

The  following  facts  of  material  importance  appear  in  the 
testimony :  The  Borough  of  Benson  is  a  small  municipality 
of  about  400  people,  located  in  Somerset  County,  Pennsyl- 
vania. In  March,  1906.  the  Borough  passed  an  ordinance 
granting  to  the  White  Oak  Light,  Heat  and  Power  Com- 
pany, its  successors  and  assigns,  the  right  to  erect  and  main- 
tain poles  and  wire  connections  to  convey  electric  current 
to  all  parts  of  the  Borough  for  the  purpose  of  furnishing 
light  and  power  service.  At  the  time  the  ordinance  was. 
granted  the  White  Oak  Light,  Heat  and  Power  Company 
was  an  unincorporated  concern  and  remained  so  until  De- 
cember 7,  1909,  when  the  Company  was  duly  incorporated, 
assuming  the  name  and  acquiring  by  proper  assignment  all 
the  franchises  rights  and  property  interests  of  the  original 
company. 

Tn  1907  and  1908,  the  Company  as  originally  organized 
erected  poles,  stretched  wires,  purchased  and  installed 
dynamos,  and  some  time  in  1908  began  to  furnish  light  to 
some  of  the  citizens  in  the  Borough  of  Benson  from  a  small 
plant  connected  with  a  mill  property  which  appears  to  have 
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been  owned  by  the  same  company.  In  January,  1909,  the 
newly  incorporated  company,  the  White  Oak  Light,  Heat 
and  Power  Company,  entered  into  a  contract  with  the  Bor- 
ough of  Benson  to  furnish  light  to  that  municipality  for  thfi 
period  of  three  years. 

Some  time  in  April,  1913,  about  fifteen  months  after  the 
expiration  of  the  said  contract,  the  Borough  sent  notice  to 
the  Light  Company  to  discontinue  furnishing  service  until 
a  final  settlement  was  made  of  a  matter  in  dispute  between 
the  Borough  and  the  Company.  Since  the  time  of  the  said 
notice  or  shortly  thereafter,  the  Protestant  has  not  been 
furnishing  light  to  the  municipality,  but  has  continued  to 
supply  the  citizens  ot  the  Borough  with  service.  The  Com- 
pany has  now  between  50  and  60  consumers  on  its  list, 
which  according  to  the  testimony  of  its  President,  is  about 
twice  the  number  it  had  in  1913  when  it  was  notified  to 
discontinue  furnishing  light  to  the  municipality. 

It  was  also  submitted  by  the  President  of  the  Company 
that  the  Protestant  has  between  two  and  three  miles  of 
poie  line  and  about  $7,000.00  invested  in  plant  construction, 
and  was  now  "capable"  of  furnishing  the  Borough  of  Ben- 
son and  its  citizens  with  all  the  current  that  might  be  re- 
quired for  light.  Until  some  time  in  February,  1915,  the 
Light  Company  was  generating  its  own  current,  but  since 
then  owing  to  a  wash-out  of  its  dam,  the  Company  has  been 
purchasing  current  from  the  Penn  Electric  Company,  The 
service  now  furnished  and  which  has  been  furnished  since 
February  last,  is,  according  to  the  testimony  of  all  parties 
called,  entirely  adequate  and  satisfactory. 

It  appears,  however,  that  when  the  Light  Company  was 
generating  its  own  current  the  lights  were  poor  and  unsatis- 
factory. In  consequence  ot  the  poor  service,  the  Borough 
at  an  election  in  November,  1912,  approved  a  bond  issue  of 
$6,000.00  to  be  used  in  constructing  and  maintaining  a  mu- 
nicipal plant.  Later  it  was  decided  not  to  build  the  plant, 
but  to  purchase  current  from  the  Penn  Electric  Service 
Company  which  was  then  constructing  its  high  power  line 
close  to  the  Borough,  .'\n  effort  appears  to  have  been  made 
through  a  committee  appointed  by  council  to  purchase  the 
plant  of  the  Light  Company,  but  was  not  successful.  The 
Borough  then  proceeded  under  a  resolution  of  council  to 
install  a  distributing  plant,  which  is  now  practically  com- 
pleted and  ready  to  switch  on  the  current  from  the  Penn 
Electric  Company,  and  furnish  service  for  street  lighting 
purposes.   The  plant  facility  installed  by  the  Borough  cost 
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between  $1,000.00  and  $1,100.00,  of  which  amount  between 
$700.00  and  $800.00  remain  unpaid. 

From  the  facts  submitted,  it  is  evident  that  the  contract 
of  the  Light  Company  had  expired  and  no  contractual  re- 
lations existed  with  the  Borough  when  the  Borough  au; 
thorities  proceeded  to  construct  a  municipal  plant.  The 
contract  under  which  service  was  furnished  to  the  Borough 
had  expired  in  1912,  and  although  the  Light  Company  con- 
tinued to  supply  current  for  more  than  a  year  thereafter, 
the  service  could  have  been  discontinued  at  any  time  upon 
notice  by  the  Borough.  While  it  is  true  that  the  Borough 
asked  only  for  a  discontinuance  of  service  until  "final  settle- 
ment" of  a  certain  matter  in  dispute  between  the  parties  in 
interest,  and  thereby  implied  that  the  service  was  suspended 
only  temporarily,  yet  there  is  nothing  in  the  order  issued 
upon  the  Light  Company  to  indicate  definitely  that  service 
would  again  be  ordered  or  accepted  by  the  Borongh  imme- 
diately or  at  any  time  after  final  settlement  had  been  made 
of  the  point  in  controversy. 

The  obligation  to  furnish  or  receive  service  after  the  con- 
tract expired  in  1912  became  purely  a  voluntary  matter  upon 
the  part  of  both  the  Company  and  the  Borough,  and  the 
service  could  have  been  suspended  by  either  party  at  any 
time  upon  proper  notice  duly  served  upon  the  other.  When, 
therefore,  the  Borough  served  notice  in  April,  1913,  upon 
the  Light  Company  to  discontinue  service  thereafter,  all 
contractual  relations  between  the  parties,  there  being  no 
further  business  transacted  between  them,  were  necessarily 
terminated. 

The  record  shows  that  the  current  furnished  by  the  Light 
Company  from  its  own  plant  was  not  satisfactory  to  the 
Borough,  nor  its  citizens  who  were  receiving  service.  Be- 
cause of  the  general  disatisfaction  that  prevailed,  the  Bor- 
ough would  not  enter  into  a  new  contract  when  the  old 
expired,  but  began  to  devise  plans  and  means  for  construct- 
ing its  own  municipal  lighting  system.  It  proceeded  to 
build  its  lines,  and  now  has  over  $1,000.00  invested  in  plant 
equipment,  ready  to  furnish  current  under  contract  from 
the  Penn  Electric  Service  Company  which  appears  to  be 
abindantly  able  to  supply  all  the  electric  energy  the  Bor- 
ough may  have  occasion  to  demand.  Some  time  in  Feb- 
ruary last,  the  Protestant  had  a  wash-out  at  its  power  plant, 
and  since  then  it  is  also  compelled  to  purchase  the  current 
which  is  supplied  to  its  subscribers. 
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The  manner  in  which  the  Borough  must  proceed  in  con- 
structing its  own  system  of  furnishing  light  to  the  public 
where  a  plant  has  already  been  established  is  prescribed 
by  statute.  The  Act  of  1891  and  the  Act  of  May.  1915,  both 
apply  to  boroughs  desiring  to  establish  their  own  plant  facili- 
ties under  such  circumstances.  Under  the  Act  of  1891  which 
governed  boroughs  in  this  matter  when  the  White  Oak  Light, 
Heat  and  Power  Company  was  incorporated,  it  is  especially 
provided  that  a  borough  shall  acquire  the  existing  plant  be- 
fore it  establishes  its  own  plant.  But  the  Act  of  1891  ap- 
plies to  boroughs  only  where  it  is  proposed  to  establish  a 
plant  to  generate  or  manufacture  electric  current,  and  not 
where  the  purpose  is  to  purchase  current  for  distribution. 

Since  the  Borough  of  Benson  proposes  to  purchase  cur- 
rent for  rlistribution  over  its  own  plant  facility,  the  Act  of 
1891  is  not  broad  enough  in  its  provisions  to  meet  the  par- 
ticular issue  raised  in  this  petition.  It  is  therefore,  under 
the  Act  of  May,  1915,  that  the  Borough  must  proceed  in 
this  application.  Under  the  aforesaid  Act  of  191.S,  a  bor- 
ough is  authorized  to  purchase  electric  current  and  erect 
its  own  plant  equipment  to  distribute  the  current  thus  pur- 
chased to  the  general  public  wherever  there  is  already  in 
existence  a  plant  operated  by  a  public  service  company 
within  the  limits  of  the  given  municipality.  The  Act  speci- 
fies more  or  less  in  detail  the  method  to  be  followed  by  a 
borough  in  acquiring  a  plant  so  established  and  operated. 

Beyond  the  legal  aspects  of  the  question  there  are  also 
certain  facts  and  circumstances  that  should  be  given  careful 
consideration  in  reaching  a  conclusion  in  this  case.  From 
the  testimony  presented,  it  appears  that  the  Borough  of 
Benson  is  not  in  a  financial  condition  to  acquire  the  existing 
plant  without  incurring  an  indebtedness  of  more  than  2% 
of  the  assessed  valuation  allowed  under  the  law.  Before 
the  Borough  can  therefore  proceed  to  purchase  the  plant 
of  the  Company,  it  must  first  submit  the  question  of  in- 
creasing its  indebtedness  to  the  electors  of  the  municipality 
and  obtain  their  consent.  It  was  also  shown  that  if  the 
application  of  the  Borough  would  be  approved  as  the  matter 
now  stands,  the  Commission  would  sanction  the  anomalous 
business  situation  of  allowing  two  parties  to  supply  electric 
light  to  the  general  public  in  a  small  municipality  of  about 
400  people,  thus  authorizing  a  service  that  could  not  be 
justified  under  the  law  as  proper  or  necessary  for  the  con- 
venience and  accommodation  of  the  public. 
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The  Public  Service  Company  Law  in  Article  III,  Section 
3,  provides  that  "Upon  like  approval  of  the  Commission 
first  had  and  obtained  as  aforesaid,  and  upon  compliance 
with  existing  laws,  and  not  otherwise,  it  shall  be  lawful — 
(d).  "For  any  municipal  corporation  to  acquire,  construct 
or  begin  to  operate  any  plant,  equipment  or  other  facilities 
for  the  rendering  or  furnishing  to  the  public  of  any  service 
of  the  kind  or  character  already  being  rendered  or  furnished 
by  any  public  service  company  within  the  municipality." 
The  language  of  this  section  of  the  Act  clearly  contemplates 
that  before  a  borough  should  go  into  the  business  of  estab- 
lishing it:?  own  plant,  where  a  public  service  company  is 
already  furnishing  service,  the  mimicipality  should  first 
acquire  the  existing  plant. 

It  is  therefore  the  opinion  of  the  Commission  that  under 
the  Law  and  facts  as  presented  in  this  case,  the  Borough  of 
Benson  should  not  be  granted  a  Certificate  of  Public  Con- 
venience approving  the  acquisition,  construction  and  opera- 
tion of  plant  equipment  or  facilities  for  rendering  or  fur- 
nishing electricity  to  the  public  unless  it  shall  acquire  the 
plant  of  the  existing  company,  as  contemplated  under  the 
aforesaid  Acts. 

Under  the  autiiority  of  the  decision  of  this  Commission 
in  the  petition  of  the  Borough  of  Gettysburg,  Application 
Docket  No.  298,  1914,  no  Certificate  of  Public  Convenience 
is  necessary  to  authorize  the  Borough  of  Benson  to  con- 
struct and  operate  a  plant  for  the  purpose  of  furnishing 
electricity  for  its  own  use  and  not  for  sale  to  others.  Con- 
sequently any  financial  obligation  assumed  by  the  Borough 
in  establishing  its  own  facilities  for  street  lighting  is  a 
matter  that  does  not  fall  under  the  jurisdiction  of  this  Com- 
mission. 

In  view,  therefore,  of  the  foregoing  facts,  it  is  the  opinion 
of  the  Commission  that  the  complaint  originally  filed  by 
the  White  Oak  Light,  Heat  and  Power  Company,  should 
in  part  be  sustained,  and  the  Borough  of  Benson  directed 
not  to  acquire,  construct  or  begin  to  operate  any  plant, 
eqiiipment  or  other  facilities  for  furnishing  electricity  to 
the  public  in  said  borough,  unless  it  acquire  the  plant  of 
the  existing  company,  that  the  Certificate  of  Public  Con- 
venience approving  the  acquisition,  construction  and  opera- 
tion of  such  plant  by  the  Borough  of  Benson  should  be  re- 
fused, and  that  the  contract  between  the  Borough  of  Ben- 
son and  the  Penn  F.lectric  Service  Company  should  be  ap- 
proved.   An  Order  will  be  so  drawn. 
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These  cases  being  at  issue  upon  complaint  and  e 
petitions  and  protests  on  file,  and  having  been  duly  heard 
and  submitted  by  the  parties,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Com- 
mission having  on  the  date  hereof  made  and  filed  of  record 
3  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report  is  hereby  referred  to  and  made 
a  part  hereof: 

Now,  to-wit,  September  24,  1915,  it  is  ordered:  (1)  That 
the  Borough  of  Benson  shall  not  acquire,  construct  or  begin 
to  operate  any  plant,  equipment,  or  other  facilities  for  fur- 
nishing electricity  to  the  public  in  the  said  Borough  unless 
it  acquire  the  plant  of  the  White  Oak  Light,  Heat  and 
Power  Company :  (2)  That  the  petition  of  the  Borough  of 
Benson  for  a  Certificate  of  Public  Convenience  approving 
the  acquisition,  construction  and  operation  of  a  plant  for 
furnishing  electricity  to  the  public  in  the  Borough  be,  and 
the  same  is  hereby,  refused ;  (3)  That  a  Certificate  of  Public 
Convenience  shall  be  issued  evidencing  the  Commission's 
approval  of  the  contract  between  the  Borough  of  Benson 
and  the  Penn  Electric  Service  Company,  dated  March  11, 
1915,  providing  for  the  furnishing  of  electric  current  to  the 
Borough  for  the  period  of  five  years. 


In  re  Appi-ication  of  Reichley  Brothers  and  Company 
FOR  Approval  of  the  Construction  of  a  Crossing  at 
Grade  Over  the  Lincoln  Highway,  in  Fulton 
County,  by  the  Tracks  of  a  Private  Tramway  of 
Said  Reichley  Brothers  and  Company. 

Public  Service  Companies — Highways — Crossings  by  Facilities 

other  than  Public  Service  Companies — Certificate  of  Public 

Convenience. 

Tbe  Applicant,  Messrs.  Relcbley  Brothers  A  Company,  are  engaged 

in   tbe  buslnees  of  cutting  timber  and  tranaporting  same   to  tbe 

market,  and  tbey  proposed  to  construct  a  tramway  across  <tlie  blgh- 

way,  on  vhicb  tramway  wUl  be  operated  a  steam  locomottve  and 

cars  used  iu  the  transportation  ot  the  timber  to  a  saw  mill,  some 

miles  distant  from  the  point  of  crossing  of  the  highway.    Although 

no  formal  protest  was  filed  by  the  State  Highway  Department,  tliAt 

Department  refused  to  grant  a  permit  to  cross  tbe  Stats  highway 

until  the  crossing  had  been  approved  by  this  CommlssloD. 
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Held:  That  tbe  Applicant  is  not  a  public  service  compan]',  nor 
do  the  tracks  of  tbe  proposed  tramway  connect  dlrectl?  or  Indirectly, 
with  tbe  facilities  of  any  public  service  company,  and  there  is  no 
requirement  In  The  Public  Service  Company  Law  tor  the  issuance 
of  a  Certificate  of  Public  Convenience  to  a  person  or  corporaitlon  not 
engaged  as  a  public  service  company  to  construct  tbe  facilities  used 
in  Its  business  across  a  public  highway,  and  the  application  le,  there- 
fore, dismissed. 

Public  Service  Commission.  No.  211,  Application  Docket, 
1915. 

MoNAGHAN,  Commissioner,  October  20,  1915. 

On  July  9,  1915,  Reichley  Brothers  and  Company  filed 
an  application  with  the  Commission  for  a  Certificate  of 
Public  Convenience  evidencing  the  approval  by  this  Com- 
mission of  the  construction  of  a  single  track  tramway  at 
grade  across  the  State  Highway,  known  as  the  Lincoln 
Highway,  at  a  point  in  Fulton  County. 

The  Applicant  is  a  copartnership  engaged  in  the  business 
of  cutting  timber  and  sawing  lumber  and  conveying  the 
same  to  market;  and  on  the  proposed  tramway  intends  op- 
erating a  steam  locomotive  and  cars  to  be  used  in  the  trans- 
poration  of  timber  over  and  through  its  tract  of  land  imme- 
diately adjoining  said  highway,  known  as  the  Lincoln  High- 
way, on  the  north  across  the  said  highway  to  another  tract 
of  land  owned  by  the  Applicant,  and  thence  to  a  sawmill, 
some  miles  distant  from  the  highway  and  point  of  crossing. 

No  formal  protest  was  filed  to  the  application,  but  it  ap- 
pears from  the  testimony  that  the  State  Highway  Depart- 
ment had  been  asked  to  grant  a  permit  to  authorize  the 
construction  of  the  tramway,  which  was  refused  by  the  De- 
partment prior  to  the  filing  of  the  application  in  this  case, 
and  the  Applicant  was  advised  by  the  State  Highway  De- 
partment that  it  was  necessary  to  obtain  from  this  Commis- 
sion its  Certificate  of  Public  Convenience  before  entering 
npon  or  crossing  the  said  highway  with  the  tracks. 

It  appears  than  the  Applicant  is  not  engaged  and  does 
not  propose  to  engage  in  furnishing  any  service  to  the 
public,  nor  are  the  tracks  of  the  proposed  tramway  con- 
nected either  directly  or  indirectly  with  any  Public  Service 
Company,  nor  is  it  a  facility  of  any  railroad  or  street  rail- 
way or  any  public  service  company.  The  proposed  tram- 
way is  to  be  confined  to  the  exclusive  use  of  the  Applicant, 
who  can  not  be  classed  as  a  public  service  company  under 
any  of  the  terms  of  the  .Act  of  July  26,  1913  (Art.  I,  Sec.  1). 
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The  Act,  under  Article  III,  Sections  2,  3  and  II.  provides 
that  the  approval  of  this  Commission,  evidenced  by  its  Cer- 
tificate of  Public  Convenience,  must  first  be  obtained  by 
proposed  public  service  companies,  and  municipalities  in 
certain  instances,  before  it  shall  be  lawful  for  them  to  ex- 
ercise certain  rights,  powers,  franchises  or  functions.  There 
are  several  sections  of  the  Public  Service  Company  Law 
specifically  requiring  the  approval  of  this  Commission,  evi- 
denced by  its  Certificates  of  Public  Convenience,  in  the 
matter  of  crossings  of  facilities  of  public  service  companies 
with  public  highways.  Article  III,  Section  5,  provides  that 
such  certificate  is  required  before  any  railroad  corporation 
or  street  railway  corporation  constructs  its  tracks  or  other 
proposed  public  service  companies,  and  municipalities  in 
facilities  across  the  tracks  or  other  facilities  of  any  other 
railroad  corporation  or  street  railway  corporation  at  grade, 
— or  across  a  public  highway  at  grade,  or  before  any  public 
highway  is  constructed  across  the  tracks  or  facilities  of 
any  railroad  corporation  or  street  railway  corporation  at 
grade,  or  before  any  public  service  company  constructs  any 
of  its  facilities  across  the  facilities  of  any  other  public 
service  company  at  the  same  or  different  levels,  or  be- 
fore any  public  service  company  alters,  relocates,  re- 
moves or  abolishes  any  such  crossing.  There  is  no  require- 
ment in  any  of  the  sections  to  which  we  have  referred,  nor 
in  any  of  the  sections  of  the  Act  for  the  issuance  of  a  Cer- 
tificate of  Public  Convenience  to  a  person  or  corporation 
not  engaged  as  a  public  service  company  to  construct  the 
facilities  of  its  private  business  across  a  public  highway; 
nor  is  there  any  provision  in  the  Actfor  the  issuance  of  a 
Certificate  of  Public  Convenience  to  other  than  a  public 
service  company,  or  a  municipality  in  certain  instances. 

We  do  not  pretend  to  pass  upon  the  rights  of  any  citizen 
of  the  State,  the  State  Highway  Department,  or  any  tri- 
bunal, to  restrain  the  erection  of  the  tramway  in  this  case 
across  the  public  highway,  but  the  approval  here  sought  of 
this  Commission  we  are  without  the  power  to  grant  under 
the  terms  of  the  Public  Service  Company  Law;  and  we, 
therefore,  direct  that  an  Order  be  made  dismissing  the  ap- 
plication. 


This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  a  petition  for 
approval  by  said  Commission  of  the  constrnction  of  a  cross- 
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at  grade  over  Lincoln  Highway  by  the  tracks  of  a  private 
tramway,  and  having  been  duly  submitted  by  the  Appli- 
cant and  full  investigation  of  the  matters  and  things  in- 
volved having  beeti  had  and  the  Commission  having  on  the 
date  hereof  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  October  20,  1915,  it  is  ordered:  That  the 
application  in  this  case  be,  and  the  same  hereby  is  dismissed. 


Application  of  the  Midvalley  Power  Company  for  the 
Approval  of  Its  Incorporation. 

Corporations — Approval  of  Incorporation. 
The  prot«ftt  filed  by  the  Citizens'  Electric  rUumlnatlng  Contpaoy 
alleged  tbat  service,  accommodation  or  convenience  of  the  public  does 
not  require  the  Incorporation  of  another  company  to  supply  the  llgbt, 
heat  or  power  in  the  township  of  Jenklna,  and  that  the  approval  of 
the  application  In  this  case  would  mean  the  duplication  of  facilities 
In  a  locality  where  only  one  company  can  subsist,  and  where  th« 
existing  company  Is  rendering  adequate  servli^e  at  reasonable  rates. 
The  Applicant  alleged  tliat  the  Citizens'  Electric  Illuminating  Com- 
pany bas  not  the  necessary  plant  equipment  tor  the  furnlsblng  of 
power  demanded  In  Che  township  of  Jenkins,  nor  can  said  company 
furnlsb  power  at  the  rates  which  the  Applicant  would  be  able  to 
furlsb  It. 
■  Held:  That  the  testimony  does  not  show  such  a  demand  for  power 
In  the  township  which  the  Citizens'  Electric  Illuminating  Company 
would  not  be  able  to  fill,  either  with  Its  present  facllltlea  or  by  adding 
thereto,  and  tbat  the  company  la  at  the  present  time  reasonably 
constituted  to  give  adequate  power,  and  to  meet  the  Immediate  de- 
mand for  power,  and  Is  also  flnanclally  able  and  willing  to  build  and 
Install  additional  facllltlea  to  meet  any  future  demands  for  power; 
tbat  the  existing  company  has  given  fair  and  adequate  service  in  the 
township  tor  a  long  period  of  years;  that  under  the  evidence,  there 
la  no  public  necessity  for  a  new  company,  and  application  was  re- 
Public  Service  Commission.  No.  128,  Application  Docket, 
1915. 
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MoNAGHAN,  Commissioner,  October  20,  1915. 

On  May  4,  1915,  the  Midvalley  Power  Company  filed  its 
petition  with  this  Commission  for  a  Certificate  of  Public 
Convenience,  evidencing  the  Commission's  approval  of  its 
incorporation  in  accordance  with  its  Certificate  of  Incorpo- 
ration under  Clauses  A  and  B,  Section  2,  Article  III,  and 
Sections  18  and  19,  of  Article  V,  of  the  Public  Service  Com- 
pany Law.  The  purpose  of  the  proposed  corporation  as 
set  forth  in  the  Certificate  filed  with  the  Secretary  of  the 
Commonwealth  is  the  "Supplying  of  power  by  means  of 
electricity  to  the  public  in  the  Township  of  Jenkins,  County 
of  Luzerne,  and  State  of  Pennsylvania,  and  to  such  persons 
and  corporations  residing  therein  or  adjacent  thereto  as 
may  desire  the  same." 

The  Citizens'  Electric  Ilhiminating  Company  filed  a  pro- 
test to  this  application,  and  claimed  that  it  has  a  plant  and 
sufficient  facilities  to  enable  it  to  offer  proper  and  adequate 
service  to  any  persons  or  corporations  desiring  or  requiring 
light,  heat  or  power  in  Jenkins  Township,  or  in  any 
of  the  municipalities  in  which  it  does  business.  The 
protest  alleges  that  the  service,  accommodation  or  con- 
venience of  the  public  does  not  require  the  incorpo- 
ration of  another  company  to  supply  heat,  light  or 
power  in  the  Township,  and  that  the  granting  of  the  appli- 
cation would  mean  the  entry  of  a  competing  company  and 
the  duplication  of  facilities  in  a  locality  where  only  one 
company  can  subsist  and  where  the  existing  company  is 
rendering  adequate,  reasonable  and  satisfactory  service  with 
facilities  and  equipment  ample  and  sufficient  for  the  needs 
of  the  locality,  and  that  the  Protestant  has  been  ready  and 
willing  to  furnish  and  supply  all  the  electricity  required  in 
the  Township  of  Jenkins  for  power  at  the  same  rates  as  the 
proposed  corporation. 

The  Citizens'  Electric  Illuminating  Company  was  incor- 
porated under  the  laws  of  this  State  on  April  9,  1888,  for 
the  purpose  of  supplying  heat,  light  and  power  by  means 
of  electricity  to  the  public  in  the  City  of  Pittston,  West 
Pittston  Borough  and  Hughestown  Borough,  in  Luzerne 
County,  and  by  agreement  of  consolidation  and  merger,  it 
is  authorized  to  supply  and  has  been  supplying  electricity 
in  all  of  the  territory  in  which  the  several  merged  companies 
were  authorized  to  do  business,  including  Jenkins  Town- 
ship. It  has  been  supplying  electrical  current  for  lighting 
purposes  in  Jenkins  Township  for  the  past  eleven  years. 
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and  it  is  not  disputed  that  in  doing  so,  adequate  equipment 
and  facilities  were  provided  and  satisfactory  service  jjiven 
to  those  desiring  electric  light. 

The  Applicant  alleges  that  the  Citizens*  Electric  Illumi- 
nating Company  has  not  the  necessary  plant  equipment  and 
facilities  to  fftrnish  the  power  demanded  in  Jenkins  Town- 
ship to  the  amount  and  extent  required  for  the  price  at 
which  it  can  be  furnished  by  the  applicant,  using  the  plant 
of  the  Lackawanna  and  Wyoming  Valley  Railroad  Com- 
pany or  of  the  Lackawanna  and  Wyoming  Valley  Power 
Company,  and  that  it  is  the  desire  of  the  Applicant  to  secure 
the  right  to  furnish  and  deliver  power  only  by  means  of 
electricity  in  the  Township  of  Jenkins,  and  by  prpoer  con- 
tract or  arrangement  to  be  hereinafter  made,  to  obtain  the 
same  from  the  Lackawanna  and  Wyoming  Valley  Power 
Co.,  or  the  Lackawanna  and  Wyoming  Valley  Railroad  Co., 
or  other  proper  sources  for  such  delivery.  It  is  alleged 
that  it  does  not  intend  to  engage  in  the  business  of  electric 
lighting;  that  it  will  not  interfere  or  compete  with  any  of 
the  existing  companies  with  respect  to  furnishing  electricity 
for  lighting  purposes  in  the  Township,  and  that  it  will  not 
be  profitable  for  the  existing  companies  to  acquire  plants 
for  the  purpose  of  furnishing  power  in  the  Township  tor 
which  the  demand  exists.  It  is  claimed  that  the  use  of 
electricity  for  power  purposes  is  one  that  is  adapted  for 
collieries  and  other  possible  users  in  the  Township;  that 
the  supply  must  be  furnished  at  such  low  prices  that  the 
installing  of  the  necessary  plant  will  make  such  business 
unprofitable,  and  that  the  business  can  only  be  done  profit- 
ably by  a  corporation  possessed  of  a  plant  of  large  capacity, 
and  where  there  exists  a  correspondingly  large  demand  for 
■  power. 

Does  the  demand  for  power  exist?  For  if  it  does  exist, 
then  it  is  the  duty  of  the  existing  company  to  reasonably 
satisfy  that  demand.  It  appears  that  Jenkins  Township  is 
very  sparsely  settled,  and  that  its  population  is  composed 
mostly  of  persons  employed  about  the  mines.  There  are 
practically  no  stores,  except  little  fronl-room  stores.  There 
are  eight  or  ten  saloons,  and  no  factories  or  industrial  plants 
of  any  kind  other  than  a  brick-yard.  The  immediate  de- 
mand for  power  in  Jenkins  Township,  if  it  can  be  termed 
a  demand,  is  that  made  by  E'wen  Colliery  of  the  Pennsyl- 
vania Coal  Company — about  460  K,  W. — and  that  of  a  brick- 
yard— about  7S  K.  W.  There  was  testimony  that  other 
collieries  might  desire  to  secure  electric  power,  but  it  was, 
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to  say  the  least  indefinite.  There  is  no  testimony  at  any 
point  in  tbe  case  indicating  that  at  any  time  the  Pennsyl- 
vania Coal  Company  made  any  request  or  demand  upon 
the  existing  company  to  supply  it  with  power  in  Jenkins 
Township.  It  does  appear  that  in  February,  1915,  a  rep- 
resentative of  the  Lackawanna  and  Wyoming  Valley  Power 
Company  solicited  the  business  of  furnishing  electrical 
power  to  the  Pennsylvania  Coal  Company,  and  as  the  result 
of  such  solicitation,  the  power  company  entered  into  a  con- 
tract with  tile  coal  company  for  the  supply  of  electrical 
power  to  the  Ewen  Colliery.  Apparently,  there  was  in- 
volved in  this  solicitation  some  proposition  looking  to  the 
purchase  by  the  power  company  of  a  culm  bank  or  dump 
of  the  Pennsylvania  Coal  Company,  by  reason  of  which 
purchase  the  power  company,  no  doubt,  figured  that  they 
would  be  able  to  supply  power  for  the  Ewen  Colliery  at 
rates  lower  than  if  they  had  not  purchased  the  dump.  There 
is  no  evidence  tending  to  show  that  the  Citizens'  Electric 
Illuminating  Company  knew  that  the  Pennsylvania  Coal 
Company  desired  to  be  supplied  with  power  for  the  Ewen 
Colliery,  or  that  the  company  ever  refused  to  furnish  such 
power,  and  we  cannot,  therefore,  say  that  the  Citizens'  Elec- 
tric Illuminating  Company  was  not  performing  its  duty 
in  this  respect  as  a  public  service  company. 

It  appearing  now,  however,  that  there  is  a  requirement 
on  the  part  of  the  Pennsylvania  Coal  Company  to  have  a 
supply  of  460  K.  VV.,  and  on  the  part  of  the  brick-yard  to 
have  a  supply  of  75  K.  W..  is  the  Citizens'  Electric  Illumi- 
nating Company  in  a  position,  or  can  it  place  itself  in  a 
position,  to  supply  this  requirement?  On  at  le^st  three  dif- 
ferent occasions  the  question  of  the  adequacy  of  the  plant 
equipment  and  facilities  of  the  Citizens'  Electric  lUuminat-  • 
ing  Company  to  supply  electrical  current  under  its  charter 
in  this  Township  was  before  this  Commission,  and  in  each 
instance  it  was  determined  that  the  plant  equipment  and 
facilities  of  that  company  were  ample  and  sufficient  for 
the  needs  of  the  district  within  whicli  it  was  authorized  to 
do  business. 

From  the  testimony  produced  before  the  Commission,  it 
appears  that  this  Company  has  a  present  generating  ca- 
pacity of  1,935  K.  W.,  and  that  its  boiler  capacity  is  1,200 
rated  H.  P.  The  present  pcakload  of  this  plant  lies  between 
900  and  1,000  K.  W.  and  it  has  practically  that  much  in 
reserve.  This  company  is  in  a  position  to  supply  the  im- 
mediate present  demand  for  power  in  Jenkins  Township, 
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although  it  is  true  that  the  contingency  might  arise  during 
which  it  could  not  be  able  to  supply  both  commercial  light- 
ing and  power  to  the  full  capacity  for  two  hours  consecu- 
tively. We  are  of  the  opinion,  however,  that  under  the 
circumstances,  the  company  is  at  the  present  time  reason- 
ably situated  to  give  adequate  power,  and  to  meet  the  im- 
mediate present  demand  for  power.  The  President  of  the 
existing  company  testified  that  it  is  ready,  willing  and 
anxious  to  take  the  contract  with  the  Pennsylvania  Coal 
Company,  to  furnish  it  with  all  power  needed,  and  that  his 
company  is  financially  able  and  willing  to  build  and  install 
such  additional  plant  and  facilities  as  will  give  to  all  con- 
sumers in  Jenkins  Township  full  and  adequate  service,  both 
as  to  light  and  to  power.  It  may  be  that  the  present  and 
future  demands  for  power  will  make  it  necessary  for  the 
existing  company  to  install  another  unit  of  1,000  K.  W. 
capacity.  If  so,  the  company  is  able  and  willing  to  make 
the  installation. 

When  an  existing  company  has  given  fair  and  adequate 
service  to  the  Township  for  a  long  period  of  years,  and 
where  it  shows  its  willingness  to  furnish  current,  both  for 
lighting  and  power,  at  the  same  rates  at  which  the  proposed 
company  offers  to  supply  current  and  where  the  offer  of 
the  existing  company  is  in  good  faith,  as  we  believe  it  to  be 
in  this  case,  we  do  not  see  the  advisability  of  permitting 
the  proposed  company  to  enter  the  territory  and  necessarily 
cause  a  duplication  of  plant  and  facilities;  and  it  is  folly 
to  contend,  in  view  of  the  facts  in  the  present  case,  that  if 
the  proposed  company  be  permitted  to  enter  this  township 
to  supply  power,  there  will  be  no  real  competition  within 
this  territory.  It  must  also  be  borne  in  mind  that  there  is 
another  company,  the  Jenkins  Township  Electric  Light, 
Heat  and  Power  Company,  which  has  exactly  the  same 
power  that  the  proposed  Midvalley  Power  Company  would 
have,  with  the  additional  right  to  furnish  current  for  the 
lighting  and  heating.  If  this  application  be  granted,  there 
may  be  competition  between  not  merely  two  companies, 
but  between  three  companies  and  the  triplication  of  facili- 
ties in  this  little  township  with  a  population  of  less  than 
5,000.  There  is  no  public  necessity  under  the  evidence  in 
this  case  for  such  a  multiplicity  of  facilities  as  may  result 
in  this  small  township,  where  the  existing  company  is  in 
the  position  the  Commission  finds  and  believes  it  to  be, 
and  in  good  faith  willing  to  supply  all  necessary  equipment 
and  facilities  for  furnishing  any  immediate  or  future  de- 
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mand  for  power  at  rates  equal  to  these  proposed  by  the 
Applicant. 

The  testimony  discloses  that  the  Midvalley  Power  Com- 
pany proposes  to  obtain  its  electrical  energy  from  the  Lack- 
awanna and  Wyoming  Valley  Power  Company,  which  at 
present  generates  electric  energy  in  the  City  oi  Scranton 
by  operating  under  lease  from  the  Lackawanna  and  Wy- 
oming Valley  Railroad  Company  the  power  plant  of  that 
company,  which  desires  to  dispose  of  its  surplus  electric 
energy  by  supplying  power  in  the  Township  of  Jenkins, 
separated  from  the  City  of  Scranton  by  a  city  and  a  num- 
ber of  boroughs  and  townships.  We  do  not  deem  it  nec- 
essary to  pass  upon  the  legal  right  of  the  Midvalley  Power 
Company,  if  incorporated,  to  obtain  its  power  from  the 
Lackawanna  and  Wyoming  Valley  Power  Company  or 
any  other  such  company.  We,  therefore,  have  confined 
ourselves  to  the  broad  proposition  of  whether  the  incorpora- 
tion of  the  Midvalley  Power  Company  is  "necessary  or 
proper  for  the  service,  accommodation,  convenience  or 
safety  of  the  public."  For  the  reasons  set  out  above,  we 
are  of  the  opinion  that  the  approval  of  this  incorporation 
is  not  necessary  or  proper,  and  an  Order  will,  therefore,  be 
entered  refusing  the  application. 


This  case  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  application  and 
protest  on  file,  and  having  been  duly  submitted  by  the  par- 
ties, and  fall  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Commission  having  on 
the  date  hereof  made  and  filed  of  record  a  report  containing 
its  findings  of  fact  and  conclusions  thereon,  which  report 
is  hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit.  October  20th,  1915,  it  is  ordered:  That  the 
petition  in  this  proceeding  be,  and  the  same  hereby  is  re- 
fused, and  said  application  is  dismissed. 
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In  re  Application  of  the  Western  New  York  and  Penn- 
sylvania Railway  Company  and  the  Pennsylvania 
Company  for  a  Certificate  of  Public  Convenience 
FOR  the  Relocation  and  Change  of  Grade  at  a 
Crossing  at  Grade  on  Produce  Street,  and  an  Alley 
IN  the  City  of  New  Castle,  Pennsylvania, 

Railroads — Grade  Crossings — Relocation  and  Change  of  Grade 
— Jurisdiction  of  Commission. 

It  Is  pr<vosed  by  the  Applicant  tliat  the  main  track  of  the  Western 
New  York  tt  Pfltusylvanla  Railway  Company,  where  It  crosses 
Produce  Street,  In  the  City  of  New  Castle,  be  elevated  six  Inches, 
aud  that  the  grade  ol  the  Alley  will  be  changed  to  correspond  to 
this  elevation  o(  the  tracks  at  Produce  Street.  The  grade  of  Produce 
Street  vrtll  also  be  changed  to  take  care  of  the  sli-lncb  elevation  of 
the  tracks.  Protest  was  filed  by  Jacob  J.  Deau  and  Smith- Da ggett- 
Kurtz  Company,  property  owners  alleKlug  that  the  Commlsaloa  had 
DO  Jurisdiction  to  Issue  a  Certificate  of  Public  Convenience,  and  if 
Jurisdiction  was  assumed,  that  tbey  were  entitled  to  certain  dani- 
ages  by  reason  of  the  old  elevation  of  the  tracks  of  Che  railway. 

Held:  I.  That  the  Conunisalou  under  Sectlou  5  of  Article  III,  and 
Sections  12  and  IS  of  Article  V,  have  Jurisdiction.  II.  That  the  pro- 
posed changes  should  not  be  undertaken  without  lawful  permission 
flrat  having  been  obtained.  111.  The  Commission  recommends  cer- 
tain Improvements  at  East  Washington  Street,  the  Alley  and  on 
Produce  Street,  to  prevent  the  flow  of  water  over  the  tracks,  alleyway 
and  Produce  gitreet  Into  the  properties  of  adjacent  owners,  and 
directs  that  plans  and  specifications  for  tbts  work,  approved  by  the 
proper  municipal  authorities  of  the  City  of  New  Castle,  be  anhmltted 
by  the  Appttcandi  before  any  work  Is  commenced. 

Public  Service  Commission.  No.  127,  Application  Docket, 
1915. 
Monaghan,  Commissioner,  October  20,  1915. 

On  April  24th,  1915,  the  Western  New  York  and  Penn- 
sylvania Railway  Company  and  the  Pennsylvania  Company 
filed  an  application  for  a  Certificate  of  Public  Convenience 
evidencing  the  approval  of  this  Commission  for  the  chang- 
ing of  the  grade  of  the  main  track  of  the  applicants  in  the 
City  of  New  Castle,  where  said  track  crosses  Produce  Street,, 
and  where  it  passes  along  an  alley  and  approaches  said 
crossing  at  Produce  Street;  also,  for  the  relocation  of  two 
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of  the  tracks  of  the  applicants  which  cross  said  Produce 
Street  a  short  distance  west  of  said  main  track,  the  first  of 
said  tracks  west  of  said  main  track  being  known  as  the 
Baltimore  &  Ohio  train  track,  and  the  second  of  said  tracks 
being  known  as  the  team  track;  and  also,  for  the  change  of 
g;rade  of  said  Produce  Street  and  of  the  said  alley  to  con- 
form therewith. 

The  main  track  of  the  Western  New  York  and  Pennsyl- 
vania Railway,  where  it  crosses  Produce  Street,  is  to  be 
elevated  six  inched.  The  change  of  grade  of  the  alley  will 
begin  at  its  intersection  with  Produce  Street,  will  be  an 
elevation  of  six  inches,  and  extend  in  a  northerly  direction 
along  said  alley  until  it  reaches  the  existing  grade  at  a  point 
about  210  feet  north  of  said  Produce  Street,  where  it  con- 
forms to  the  present  grade  of  said  main  track  and  alley, 
and  with  a  like  elevation  of  six  inches  extending  in  a  south- 
erly direction  from  said  Produce  Street,  and  along  the  said 
alley  to  a  point  about  68  feet  south  of  Produce  Street  where 
it  also  conforms  to  the  present  grade  of  the  main  track  of 
the  railway  and  of  said  alley,  as  now  established. 

It  is  also  proposed  to  change  the  grade  of  Produce  Street 
from  said  six-inch  elevation  where  said  main  track  crosses 
Produce  Street  in  the  northwesterly  direction,  a  distance  of 
68  feet,  where  it  will  conform  to  the  grade  of  Produce 
Street  as  now  opened  and  established,  and  in  like  manner 
extending  from  said  six-inch  elevation  where  said  main 
track  crosses  Produce  Street,  in  a  southeasterly  direction 
a  distance  of  25  feet,  to  a  point  where  it  will  conform  with 
said  established  grade  of  Produce  Street, 

The  main  track  of  the  Western  New  York  and  Pennsyl- 
vania Railroad  along  said  alley  and  across  said  Produce 
Street  as  above  described,  was  built  and  constructed  in  the 
year  1872,  as  the  main  line  of  the  New  Castle  and  Franklin 
Railroad,  and  has  been  in  continuous  use  from  that  date  to 
the  present  time  as  a  public  railroad.  The  Western  New 
York  and  Pennsylvania  Railroad  Company  is  the  successor 
in  title  of'the  New  Castle  &  Franklin  Railroad,  which  rail- 
road is  now  operated  by  the  Pennsylvania  Company  as 
lessee. 

The  station  grounds  of  the  applicants  are  located  imme- 
diately northwest  of  and  adjacent  to  the  alley  along  which 
said  main  tracks  of  the  Western  New  York  &  Pennsylvania 
Railway  are  located,  and  extend  from  East  Washington 
Street  southwesterly,  a  distance  of  220  feet  to  Produce 
Street,  having  a  frontage  on  said  East  Washington  street 
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and  on  said  Produce  Street  of  sixty-eight  feet,  six  inches, 
each.  This  station  ground  is  on  the  same  location  as  was 
originally  built  upon  by  the  New  Castle  &  Franklin  Rail- 
road Company,  and  has  been  in  continuous  use  for  station 
purposes  since  the  year  1872. 

In  the  year  1910  the  station  erected  on  said  ground  was 
damaged  by  fire  to  such  an  extent  that  it  could  not  be  re- 
paired, and  therefore  the  applicants  sometime  in  the  early 
part  of  1913,  worked  out  the  details  of  the  contemplated 
improvements  in  this  territory,  and  the  construction  of 
a  new  station  was  commenced  in  August,  1913,  and  was 
completed  about  the  first  of  July,  1914.  This  station  as 
erected  and  constructed  has  a  frontage  of  30  feet  on  East 
Washington  Street,  and  extends  along  said  alley  a  distance 
of  82  feet.  It  was  constructed  to  conform  to  the  grade  as 
established  on  Ea^t  Washington  Street,  with  a  main  en- 
trance fronting  on  that  street,  which  is  one  of  the  principal 
streets  of  the  City  of  New  Castle,  having  an  established 
grade,  being  curbed  and  paved,  and  having  street  cars 
operating  thereon. 

The  main  track  of  the  Western  New  York  &  Pennsyl- 
vania Railway  crosses  East  Washington  Street  at  grade, 
and  ho  change  is  contemplated  in  the  grade  of  that  street. 

The  Western  New  York  &  Pennsylvania  Railway  Com- 
pany, in  addition  to  the  new  station  above  mentioned,  has 
constructed  a  shelter  shed  extending  from  East  Washing- 
ton Street  to  the  station  aforesaid,  along  the  north  side  of 
said  alley  to  Produce  Street,  said  shed  being  215  feet  in, 
length  and  12  feet  in  width;  and  the  applicants  propose  to 
construct  in  accordance  with  plans  and  specifications  to 
correspond  to  the  grade  on  which  the  station  is  built,  a 
platform  16  feet  in  width  extending  from  East  Washington 
Street  to  Produce  Street,  a  distance  of  220  feet,  said  plat- 
form to  be  constructed  at  an  elevation  of  8  inches  above  the 
top  of  the  rails,  so  that  the  same  will  be  of  a  uniform  dis- 
tance from  the  steps  of  the  coaches  used  by  the  applicants. 

The  applicants  have  spent  about  SI7,000  in  the  erection 
of  the  station,  and  the  completion  of  the  shelter  shed  and 
other  improvements  as  planned,  contemplates  the  expendi- 
ture of  $8,000  to  $10,000  additional. 

As  a  part  of  the  plan  to  accommodate  passengers  seeking 
passage  on  trains,  the  shelter  shed  already  referred  to  and 
extending  from  the  street,  whence  access  may  be  had  to  the 
trains,  has  been  erected,  and  this  construction  has  so  en- 
croached upon  the  track  known  as  the  Baltimore  &  Ohio 
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passenger  train  track,  that  the  applicants  deem  it  neces- 
sary that  this  track  be  moved  six  and  one-half  feet  west- 
ward to  provide  proper  clearance  for  trains.  There  is  also, 
apparently,  a  large  business  at  this  station  requiring:  teams 
to  have  access  from  East  Washington  Street,  and  to  have 
freight  cars  cross  on  what  is  now  the  team  track,  and  also 
to  reach  the  baggage  room,  and  there  being  but  one  point 
at  East  Washington  Street  where  a  crossing  by  teams  may 
be  had,  in  order  that  this  crossing  may  accommodate  teams, 
the  applicants  deem  it  necessary  to  remove  the  present  team 
track  seventeen  and  one-half  feet  westward.  The  change 
in  both  of  these  tracks  will  make  no  additional  tracks  on 
Produce  Street.  Both  of  these  tracks  cross  Produce  Street 
at  grade,  and  are  located  and  constructed  entirely  on  the 
lands  of  the  applicants.  The  applicants  contend  that  all 
of  the  above  changes  are  necessary  to  carry  out  the  general 
plan  of  improvements  designed  by  the  applicants,  and  that 
they  are  necessary  and  proper  for  the  service,  accommoda- 
tion, convenience  and  safety  of  the  public. 

On  May  15th,  1914,  the  applicants  entered  upon  Produce 
Street  where  it  crosses  the  alley,  as  well  as  along  and  upon 
said  alley  as  it  extends  northeasterly  and  southwesterly 
from  Produce  Street,  and  changed  the  elevation  of  the  main 
track  on  and  along  said  alley  and  over  and  across  Produce 
Street  and  raised  this  track  six  inches  on  Produce  Street, 
and  was  about  to  take  up,  excavate  and  fill  above  the  present 
grade  of  the  alley  and  of  Produce  Street  to  a  height  of  at 
least  six  inches  where  the  main  track  crosses  Produce 
Street,  and  intended  to  carry  out  the  proposed  improvement 
without  having  any  valid  authority  under  any  ordinance 
of  the  City  of  New  Castle,  and  without  having  first  obtained 
a  Certificate  of  Public  Convenience  from  this  Commission. 
Whereupon  Jacob  J.  Dean,  a  property  owner  at  the  south- 
east comer  of  Produce  Street  and  the  alley,  applied  for  an 
injunction  restraining  said  applicants  from  proceeding  fur- 
ther with  this  work,  and  the  Court  of  Common  Pleas  of 
Lawrence  County  (June  Term,  1914,  No.  8),  on  Au^ist  3, 
1914,  granted  a  permanent  injunction  against  the  applicants, 
the  Court's  decision  being  based,  (1)  on  the  failure  of  the 
applicant  to  obtain  a  valid  consent  to  the  use  of  the  streets 
from  the  municipality,  and  (2),  because  the  applicant  had 
not  first  obtained  the  approval  of  this  Commission, 

The  owners  of  the  realty  fronting  on  Produce  Street  or 
on  said  alley,  and  the  only  persons  likely  to  be  affected 
by  the  proposed  changes,  are  Jacob  J.  Dean;  Elizabeth  M, 
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Pierce  and  Mary  W.  Harrington  and  the  Smith-Daggett- 
Kurtz  Company,  All  of  these  owners  filed  their  objections 
to  the  granting  of  a  Certificate  of  Public  Convenience. 

On  May  14th,  1915,  Mary  W.  Harrington  and  Elizabeth 
M.  Pierce  filed  an  answer  in  the  nature  of  an  objection  to 
the  application,  setting  forth  substantially,  that  Elizabeth 
M.  Pierce  has  an  estate  for  life,  in  one-half  part  undivided, 
and  subject  to  said  life  estate  Mary  W.  Harrington  is  the 
owner  in  fee  of  land  situate  .on  East  Washington  Street, 
on  the  northwest  and  on  Produce  Street  on  the  southeast 
and  extending  from  East  Washington  Street  to  Produce 
Street  along  the  line  of  the  applicants'  tracks  on  said  alley. 
That  their  property  has  erected  thereon,  on  the  East  Wash- 
ing Street  front,  a  large  three-story  brick  building  which 
has  been  used  for  many  years  as  a  hotel ;  and  fronting  on 
Produce  Street,  a  two-story  frame  dwelling,  being  at  the 
corner  of  Produce  Street  and  the  line  of  the  applicants'  rail- 
road ;  and  also,  fronting  on  Produce  Street,  a  livery  stable. 
That  between  the  hotel  building  fronting  on  East  Washing- 
ton Street,  and  the  dwelling  house  and  livery  stable  fronting 
on  Produce  Street,  there  is  a  lot  of  land  owned  by  them 
running  along  said  alley  which  is  substantially  level  with 
the  tracks  of  the  applicants,  except  that  since  the  beginning 
of  the  proposed  improvements  the  tracks  have  been  elevated 
so  that  they  are  now  slightly  above  the  surface  of  the  ob- 
jector's land.  That  prior  to  the  elevation  of  said  tracks, 
water  that  accumulated  along  Produce  Street  ran  in  a  west- 
erly -direction  along  said  street  and  the  property  of  the 
objectors  was  free  from  such  water;  but  in  the  latter  part 
of  the  Summer  of  1914,  the  tracks  of  the  applicants  were 
elevated  at  Produce  Street  and  for  a  short  distance  along 
the  West  side  of  the  property  of  the  objectors,  and  as  a 
result  of  said  elevation,  in  the  latter  part  of  the  Summer 
of  1914,  water  accumulating  on  Produce  Street  flowed  into 
and  upon  the  land  of  objectors  and  into  the  cellar  of  the 
dwelling  house  at  the  comer  of  Produce  Street  and  the 
applicants'  tracks.  That  if  the  proposed  improvement  is 
carried  on,  the  objectors'  property  will  be  damaged  to  a 
great  extent  by  the  water  accumulating  along  Produce 
Street  being  turned  into  and  upon  their  land  and  into  the 
cellars  of  their  buildings.  Objectors  requested  that  appli- 
cants be  required  to  construct  sluiceways,  conduits  and 
catch  basins,  so  that  the  water  will  not  be  dammed  back 
upon  their  property ;  and  that  in  the  event  of  no  provision 
being  made  for  taking  care  of  the  water,  objectors  be  com- 
pensated in  damages  for  any  injury  or  wrong  done  to  them. 
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On  May  19th,  1915,  Jacob  J.  Dean,  one  of  the  owners  of 
adjacent  property,  filed  his  objection  to  the  application 
setting  forth  his  ownership  in  a  tract,  with  three-story  build- 
ing thereon,  bounded  North  by  Produce  Street,  South  by 
County  Line  Street,  East  by  land  of  Smith-Daggett-Kurtz 
Company,  and  west  by  the  alley  on  which  is  applicants'  rail- 
road. The  property  has  a  width  of  40  feet  on  Produce 
Street,  and  depth  Northward,  along  the  alley,  about  144 
feet;  the  building  occupies  the  whole  lot.  Dean  conducts 
a  wholesale  grocery  business  and  uses  many  wagons  in  load- 
ing and  unloading  on  Produce  Street ;  that  the  building  was 
built  to  conform  to  present  grade  of  Produce  Street  as  well 
as  the  alley.  That  by  reason  of  the  proposed  changes  of 
grade  at  Produce  Street  and  along  the  said  alley,  ingress  and 
egress  to  Dean's  property  on  Produce  Street  is  made  diffi- 
cult and  dangerous,  and  water  will  be  caused  to  flow  and  be 
dammed  back  upon  and  flood  the  premises  and  cellar  of  ob- 
jector and  cause  damage  and  injury  to  his  property;  that 
the  work  proposed  to  be  done  is  not  necessary  for  public 
convenience  and  that  this  Commission  is  without  authority 
at  law  or  jurisdiction  in  the  premises  to  issue  any  Certifi- 
cate of  Public  Convenience. 

On  May  19th,  1915,  Smith-Daggett-Kurtz  Company,  an- 
other adjacent  property  owner,  filed  objection  to  the  ap- 
plication, alleging  their  ownership  in  a  tract  of  land  bounded 
on  the  North  by  Produce  Street,  South  by  Cunningham 
Street,  and  East  and  West  by  land  of  Jacob  J.  Dean;  that 
their  property  has  a  frontage  of  40  feet  on  Produce  Street, 
and  extends  100  feet  back  to  Cunningham  Street.  That 
occupying  all  of  this  land  is  a  three-story  brick  building 
fronting  on  Produce  Street,  in  which  the  objector  has  for 
many  years  conducted  a  wholesale  produce  business,  and 
that  wagons  arc  used  by  them  in  and  upon  Produce  Street 
for  loading  and  unloading  goods.  The  basis  of  this  objec- 
tion is  in  all  respects  similar  to  the  objection  of  Jacob  J. 
Dean. 

Two  of  the  objectors,  it  appears,  have  raised  the  question 
of  whether  this  Commission  has  jurisdiction  to  issue  a  Cer- 
tificate of  Public  Convenience  under  the  application  in  the 
present  case.  We  will,  therefore,  consider  this  question  in 
the  first  instance. 

A  railroad  company  proposes  to  change  the  grade  Of  its 
tracks,  and  also  the  grade  of  a  public  highway  over  which 
those  tracks  cross  at  grade.  In  effecting  this  change  of 
grade  there  is  necessarily  a  change  of  grade  for  a  reasonable 
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distance  beyond  the  point  of  crossing,  both  of  the  highway 
and  of  the  railroad  tracks.  That  in  a  situation  of  this  char- 
acter this  Commission  has  jurisdiction  is  apparent  from 
the  very  plain  wording  of  Sections  12  and  18  of  Article  5, 
and  Section  5  of  Article  3  of  the  Act  of  July  26th,  1913. 

The  changes  of  grade  proposed  by  the  application,  both 
along  the  line  of  the  alley  and  on  Produce  Street,  are  nec- 
essarily incidental  to  each  other;  and  this  Commission  has 
the  exclusive  power  to  determine,  order  and  prescribe,  in 
accordance  with  plans  and  specifications  to  be  approved  by 
it,  the  just  and  reasonable  manner,  including  the  particu- 
lar point  of  crossing,  in  which  the  tracks  of  the  railroad 
company  may  be  constructed  across  a  public  highway,  and 
to  determine,  order  and  prescribe  the  terms  and  conditions 
of  installation,  operation  and  maintenance  of  such  cross- 
ings. This  proceeding  does  not  involve  the  abolition  of  a 
grade  crossing  under  any  contract  with  a  municipality  en- 
tered into  before  the  Public  Service  Company  Law  became 
effective,  but  is  an  alteration,  relocation  and  change  of 
tracks  at  grade  from  one  level  to  another,  and  falls  clearly 
within  the  jurisdiction  of  the  class  of  cases  calling  for  the 
approval  of  this  Commission,  and  for  which  a  Certificate 
of  Public  Convenience  must  be  obtained  by  a  railroad  com- 
pany before  the  change  of  grade  is  attempted. 

The  second  question  arising  in  this  case  is  whether  the 
proposed  improvements  as  set  forth  in  the  application,  and 
appearing  from  the  testimony,  are  necessary  or  proper  for 
the  service,  accommodation,  convenience  or  safety  of  the 
public. 

The  railroad  of  the  applicants  along  the  line  of  the  alley 
in  question  was  constructed  in  1872  as  a  public  railroad  for 
the  carriage  of  freight  and  passengers,  on  its  present  loca- 
tion, and  crossing  the  streets  now  known  as  East  Wash- 
ington Street  and  Produce  Street,  and  has  been  in  operation 
as  such  a  railroad  from  that  time  to  the  present. 

In  1910  the  old  passenger  station  located  at  East  Wash- 
ington Street  and  the  alley  was  destroyed  by  fire,  and  it 
became  necessary  to  erect  a  new  station,  which  was  built 
substantially  on  the  old  site.  The  new  building  was  planned 
and  constructed  to  conform  to  present  conditions  with  ref- 
erence to  the  city's  advancement,  the  improvements  of  its 
streets,  the  increase  of  population  and  business,  as  well  as 
the  business  of  the  Company.  It  was  also  built  to  conform 
to  the  established  grade  of  East  Washington  Street  on 
which  it  fronted.     East  Washington  Street  is  one  of  the 
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principal  thoroughfares  of  the  city  of  \ew  Castle;  it  has 
an  established  grade,  and  is  curbed  and  paved,  and  has 
operated  upon  it  a  double  track  street  railway  line.  Where 
the  main  track  of  the  applicants  crosses  East  Washington 
Street,  at  the  Station,  there  is  no  change  of  grade,  what- 
ever. The  applicants  contend  that  the  old  grade  of  the 
main  line  between  East  Washington  Street  and  Produce 
Street,  along  the  alley  was  too  steep  to  permit  trains  to 
stop  with  safety  in  front  of  the  station  grounds ;  in  fact,  the 
grade  was  such  that  a  car  in  front  of  the  station  would  not 
remain  at  a  standstill,  but  would  start  from  gravity,  and 
that  therefore,  in  order  to  obviate  this  danger  to  the  public, 
it  was  necessarj-  to  elevate  the  main  track  at  Produce  Street 
six  inches,  so  as  to  have  as  much  level  trackage  as  possible 
in  front  of  the  station.  It  was  testiHed  by  the  engineers 
that  the  proposed  construction  would  give  100  feet  of  level 
track  from  East  Washington  Street  on  which  to  start  and 
stop  trains.  While  it  is  true  that,  as  contended  by  the  ob- 
jectors, this  stretch  of  100  feet  would  not  accommodate  an 
entire  train  of  cars  with  its  engine  and  tender,  but  would 
leave  some  of  the  train  on  a  descending  and  ascending  grade, 
yet  we  find  from  the  testimony  of  the  engineers  called  by 
the  applicants  that  the  proposed  general  change  in  the  mat- 
ter of  the  station,  tracks  and  platforms  between  East  Wash- 
ington Street  and  Produce  Street,  along  the  said  alley, 
would  make  for  a  system  of  construction  and  operation  tend- 
ing to  the  safety,  accommodation  and  convenience  of  the 
public;  and  we  believe  that  under  all  the  circumstances  the 
proposed  construction  is  a  proper  one  for  the  safety,  con- 
venience and  accommodation  of  the  public. 

These  proposed  changes,  however,  should  not  have  been 
undertaken, — the  tracks  elevated  or  the  grade  changed, 
without  lawful  permission  first  having  been  obtained.  It 
was  testified  that  the  plans  for  this  entire  improvement  were 
prepared  by  the  applicants  in  the  early  part  of  1913.  and  the 
construction  of  the  station  was  begun  in  August  of  that 
year ;  and  that  the  change  of  grade  at  Produce  Street  was 
made  in  May,  1914.  The  Public  Service  Company  Law 
became  effective  on  January  1st,  1914.  It  may  be  that  at 
this  time  the  applicants  were  not  fully  alive  to  the  duties 
imposed  upon  them  by  this  law,  and  believed  that  the  per- 
mission given  by  the  municipality  by  ordinance  (afterwards 
determined  invalid  by  the  Lawrence  County  Court),  was  a 
sufKcient  authority  for  them  to  proceed  with  its  work.  We 
are  not  convinced  that  the  action  of  the  applicants  was  a 
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wilful  disregard  of  the  mandate  of  The  Public  Service  Com- 
pany Law,  and  in  view  of  the  fact  that  the  applicants  have 
spent  a  considerable  amount  of  money  in  making  these  pro- 
posed improvements  which  enure  to  the  safety,  convenience 
and  accommodation  of  the  public,  we  do  not  believe  that  the 
action  of  the  applicants  should  at  this  time  interfere  with 
the  granting  of  a  Certificate  of  Public  Convenience. 

W'hile  we  approve  generally  of  the  improvements  pro- 
posed by  the  applicants,  there  are  features  in  this  case  which 
require  that  the  applicants  should  make  certain  improve- 
ments at  East  Washington  Street,  in  the  Alley,  and  on 
Produce  Street,  which  will  prevent  as  far  as  possible  the 
flow  of  water  over  the  tracks  and  the  alleyway  and  on 
Produce  Street  into  the  properties  of  the  adjacent  owners. 

It  appears  that  East  Washington  Street,  where  it  crosses 
the  tracks  of  the  applicants,  and  for  some  distance  north- 
eastwardly, is  on  some  slight  ascending  grade,  and  that 
this  rises  to  a  steeper  grade  back  on  the  hills.  That  for 
some  years  past — perhaps  once  a  year,  a  great  quantity  of 
water  has  flowed  down  East  Washington  Street,  reached 
the  alley  upon  which  the  applicants'  railroad  is  laid,  de- 
flected down  this  alley  and  over  the  tracks,  and  across  Pro- 
duce Street.  It  appears  from  the  testimony  that  prior  to 
this  proposed  change  of  grade,  or  the  actual  construction 
of  some  portion  of  it,  the  water  from  these  floods  did  enter 
the  premises  of  the  property  owners  along  the  line  of  the 
alley.  Had  there  been  proper  facilities  on  East  Washington 
Street  for  the  reception  of  this  water,  it  would  not  have 
flowed  down  the  alley  and  into  the  property  of  the  ob- 
jectors. It  is  conceded  by  all  the  parties  in  interest  that 
the  inlets  and  sluices  on  East  Washington  Street,  in  cases 
of  ordinary  rainfall,  are  adequate,  but  are  not  able  to  take 
care  of  the  water  at  times  of  these  extraordinary  floods. 
The  conditions  under  the  circumstances  of  exceptional  flood 
can  be  greatly  relieved  by  re-arrangement  and  construction 
of  the  inlets  and  sluices  on  East  Washington  Street ;  and 
this  Commission  is  of  the  opinion  that  the  construction  of 
an  open  grating  of  proper  dimensions  in  front  of  the  inlet  at 
the  corner  of  East  Washington  Street  and  the  alley,  as  well 
as  the  alteration  and  construction  of  a  larger  sluice  under 
the  tracks  of  the  applicants  on  East  Washington  Street 
would  assist  materially  in  disposing  of  the  water  during 
these  periods  of  excessive  flood.  The  Commission  is  also 
of  opinion  that  a  sluice  should  be  constructed  under  the 
tracks  of  the  applicant  leading  from  the  east  side  of  Pro- 
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duce  Street  westwardly  under  its  tracks,  and  that  a  grating 
should  be  placed  on  the  alley  on  the  north  side  of  Produce 
Street  and  the  alley  so  that  any  waters  that  may  possibly 
come  down  the  alley  or  over  the  tracks  of  the  applicants 
may  be  prevented  from  crossing  over  and  into  Produce 
Street,  in  addition,  there  should  be  an  enlargement  of  the 
opening  into  the  inlet  at  the  corner  of  East  Washington 
Street,  and  such  other  construction  made  at  or  about  this 
inlet  as  will  prevent  the  water  from  passing  the  grating  and 
inlet;  or  provide  such  additional  inlets,  grating  and  sluices 
at  East  Washington  Street,  of  such  manner  of  construction 
as  will  remedy  the  conditions  existing.  Also  a  grating  at 
the  inlet  at  the  north  side  of  Produce  Street,  and  the  open- 
ingr  of  the  inlet  at  the  south  side  of  Produce  Street  to  be 
enlarged  so  that  a  greater  quantity  of  water  may  pass  into 
the  inlet. 

We  therefore  direct  that  the  applicants  construct  at  their 
own  proper  ^ost  all  the  facilities  mentioned  above,  under 
the  supervision  of  the  Engineer  of  this  Commission,  and 
that  plans  and  specifications  for  said  work,  approved  by 
the  proper  municipal  authorities  of  the  City  of  New  Castle, 
be  submitted  by  the  apphcants  before  the  work  is  com- 
menced. 

Further,  that  until  the  plans  and  specifications  for  the 
work  ordered  to  be  done,  as  above  mentioned,  shall  have 
been  approved  as  aforesaid,  a  Certificate  of  Public  Conve- 
nience be  withheld.  Should  a  Certificate  of  Public  Conve- 
nience be  issued  by  this  Commission,  we  will  then  file  our 
report  and  findings  on  the  question  of  damages  to  adjacent 
property  owners. 

We  therefore  direct  that  an  order  in  conformity  with  this 
report  be  entered. 


This  case  being  at  issue  upon  petition  and  protest  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is 
hereby  referred  to  and  made  a  part  hereof: 

Now,  to-wit,  October  20,  1915,  it  is  ordered:  That  the 
said  New  York  and  Pennsylvania  Railroad  Company  and 
Pennsylvania  Company  shall  prepare  plans  and  specifica- 
tions for  the  improvement  in  accordance  with  the  directions 
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contained  in  the  above-mentioned  report,  and  after  same 
have  been  approved  by  the  proper  officials  of  the  City  of 
New  Castle,  submit  them  to  the  Commission. 


Approval   of  Contract   Between   Gikard   Water   Com- 
pany AND    BOROUCH    OF    GiRABDVILLE. 

Municipal  Contracts — Terms. 

Ttiis  contraot  provides  tor  the  supply  of  water  by  the  Compattr 
to  the  Borough  for  a  period  of  one  year. 

Hr:LD:  That  the  contract  as  HUbmltted  doe«  not  provide  that  the 
.  Water  Company  shall  supply  the  Borough  with  an  adequate  or  any 
otber  supply  of  water,  and  It  is  so  drawn  that  under  Its  proTl»>loue 
the  municipality  Is  required  to  pay  a  month's  reatal.  and  there  Is 
no  regulreioent  that  the  Company  shall  furnish  water.  The  pro- 
vlntons  with  reiipect  to  Kettlemeivt  ot  disputes  between  parties  arising 
under  the  agreement  places  the  entire  control  of  the  subject  matter 
of  the  contract  witbln  the  power  ot  one  of  the  parties  to  It,  and  a 
more  one-sided  arrangement  Ingenuity  could  only  with  great  difficulty 
devise.  The  contract  Is  approved  only  for  the  reaeon  that  the  mu- 
nicipality for  the  current  year,  has  00  otlier  means  of  getting  a 
supply  of  wa-ter,  and  with  the  suggestion  that  In  the  future  the 
municipality  provide  anoUier  source  of  supply,  or  arrange  a  contract 
upon  terms  which  protect  it  and  Its  citizens. 

Public  Service  Commission.  No.  76,  Municipal  Contract 
Docket.  1915. 

Pennypacker,  Commissioner,  October  20,  1915. 

The  application  in  the  above  case  is  made  by  the  Girard 
Water  Company,  asking  for  an  approval  by  the  Commission 
of  a  contract  made  by  it  March  11,  1915,  with  the  Borough 
of  Girardville.  It  may  be  inferred  from  the  terms  of  the 
application  that  the  purpose  of  the  contract  is  to  provide 
the  Borough  with  a  supply  of  water,  because  it  sets  forth 
that  unless  the  contract  be  approved,  the  Borough  will  be 
"without  an  adequate  available  source  of  supply  of  water," 
and  that  it  is  necessary  for  the  convenience  of  the  public 
that  the  contract  "for  a  supply  of  water  for  domestic  and 
municipal  purposes  be  approved,"  Unfortunately,  the  con- 
tract as  submitted  for  approval  does  not  provide  that  the 
water  company  shall  supply  the  Borough  with  an  adequate 
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or  any  other  supply  of  water.  It  is  so  drawn  that  under 
its  provisions  the  municipality  is  required  to  pay  a  monthly 
rental,  and  there  is  no  requirement  that  the  company  shall 
furnish  the  water.  The  provision  upon  this  material  sub- 
ject is  that  the  Borough  "will  pay  to  the  party  of  the  first 
part,  at  its  office,  in  the  Borough  of  Girardville,  a  monthly 
rental  of  fifty  dollars,"  provided,  "that  if  the  party  of  the 
first  part  shall  in  any  one  month  be  unable  or  unwilling  to 
furnish  to  the  party  of  the  second  part  at  least  rive  hundred 
thousand  (500,000)  gallons  of  water,  then  the  said  monthly 
rental  of  fifty  dollars  ($50.00)  shall  be  reduced  to  the  pro- 
portion which  the  quantity  of  water  which  the  party  of  the 
first  part  is  able  and  willing  to  furnish  shall  bear  to  five 
hundred  thousand  (500,000)  gallons."  Should  the  company 
be  unable  or  unwilling,  no  water  need  be  furnished,  and  the 
municipality  would  be  left  to  get  along  as  best  it  could.  In 
a  letter  written  by  counsel  for  the  water  company  to  the 
Commission,  June  18,  1915,  it  seems  to  be  conceded  that 
the  words  "or  unwilling"  and  "willing"  ought  to  have  been 
eliminated.  It  is  further  provided  in  Section  VIII,  "That 
nothing  herein  contained  shall  give  the  party  of  the  second 
part  any  right  of  action,  claim  or  demand  for  damages,  ccnn- 
pensation  or  reduction  in  the  price  or  rate  for  water,  except 
as  provided  in  Article  I  herein,  by  reason  of  any  curtailment 
or  limiting  of  the  supply  of  water  during  a  season  of 
drought,  or  while  repairs  or  extensions  are  being  made  to 
the  reservoirs,  works,  pipe  lines,  or  pumping  stations  of 
the  Girard  Water  Company,  or  at  any  other  time,  the  right 
to  any  such  action  or  actions,  claims  or  demands  being 
hereby  expressly  waived  by  the  party  of  the  second  part." 
The  effect  of  this  provision  is  to  permit  the  water  company 
at  any  time  to  curtail  the  supply  without  liability.  Sec- 
tion X  provides:  "That  in  case  any  question  or  dispute 
between  the  parties  hereto  shall  arise  under  this  agreement, 
it  shall  be  referred  to  the  General  Manager  of  the  Girard 
Water  Company,  whose  decision  shall  be  final  and  binding 
upon  the  parties  thereto,  who  hereby  respectively  agree  to 
submit  to  and  be  finally  concluded  by  the  said  award  or 
decision,  and  who  hereby  waive  all  rights  to  an  appeal,  ex- 
ception, motion,  or  rule,  as  well  as  all  rights  of  action  or 
suits  of  law  or  in  equity  to  open,  set  aside,  change  or  modify 
such  award  or  decision."  The  purpose  of  this  provision 
appears  to  be  to  place  the  entire  control  of  the  subject  mat- 
ter of  the  contract  within  the  power  of  one  of  the  parties 
to  it.  A  more  one-sided  arrangement  ingenuity  could,  only 
with  great  difficulty,  devise. 
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ORDER. 

This  cast  being  at  issue  upon  petition,  and  having  been 
duly  heard  and  submitted  by  the  parties  and  full  investiga- 
tion of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having,  on  the  date  hereof,  made  and 
tiled  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof: 

Now,  to-wit,  October  20,  1915,  it  is  ordered:  With  the 
admonition  contained  in  the  foregoing  Report,  the  Commis- 
sion hereby  approves  this  contract,  only  for  the  reason  that, 
for  the  current  year  the  municipality  has  no  other  means  of 
getting  a  supply  of  water,  and  with  the  suggestion  that  the 
municipality  for  future  years  either  provide  another  source 
of  supply,  or  arrange  a  contract  upon  terms  which  protect 
it  and  its  citizens;  and  a  Certificate  of  Public  Convenience, 
evidencing  said  approval,  will  be  issued. 


Rulings  of  Workmen's  Compens-^tign  Board. 

The  following  rulings  have  been  made  by  the  Workmen's 
Compensation  Board. 

Non-Resideni  Alien  Woman — Proof  of  Marriage. 

"A  non-resident  alien  woman  claiming  as  a  dependent 

widow,  may  prove  her  marriage  by  a  State  record  of  the 

civil  marriage  or  the  church  record  of  a  religious  marriage." 

Exemption  from  Insurance — Application — Questions  to 
be  Answered. 

In  all  cases  in  which  applications  for  exemption  from 
carrying  insurance  are  made,  the  application  will  be  required 
to  answer  the  following  questions : 

1 — "Will  it  be  your  policy  to  discriminate  against 
an  employe  with  a  large  family  in  favor  of  an  un- 
married employe  or  an  employe  with  a  small 
family?" 

2 — "Will  you  discriminate  against  an  American 
in  favor  of  an  alien  employe?" 

3 — "Will  you  discriminate  against  a  man  on  ac- 
count of  his  age  when  he  is  otherwise  well 
qualified?" 
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JVon  Accepting  Employer — Service  of  Notice  Upon  Employee. 

"The  notice  required  by  Section  302A  notifying  the  em- 
ploye of  the  employer's  refusal  to  accept  Article  III  shall 
be  personally  served  npoii  each  employe,  by  furnishing  him 
with  a  copy  of  same,  and  informing  him  of  its  contents  in 
a  language  understood  by  him." 

Insurance  in  State  Fund— Certified  Copy  of  Claim   Petition 
for  Purpose  of  Lien. 

"No  certified  copy  of  any  agreement  or  claim  petition  will 
be  issued  for  the  purpose  of  filing  a  lien  as  provided  for  in 
Section  429  of  the  Workmen's  Compensation  Act  of  1915 
where  the  employer  is  insured  in  the  State  Fimd  and  has 
given  notice  of  an  accident  within  seven  days  after  its 
occurrence." 


Lehigh  Fire  Brick  Works,  et  ai,..  vs.  Pennsylvania 
Railroad  Company,  Lehigh  Valley  Railroad  Com- 
PAXY,  Lehic.h  &  New  En-gland  Railroad  Company. 

Railroads — Division  of  Joint  Rates. 
Od  May  7th,  1915,  The  Public  Service  Comiiil!u<lon  made  aii  order 
e»itabllshlDg  a  through  route  aud  jnlnt  rates  for  tbe  transportation 
ol  rohe  nnd  coal  trom  points  of  orlgtii  ou  the  line  of  the  Pennsylvania 
Railroad  ConipRiiy,  In  the  Gallltzln.  Latrobe,  Connellsvllle,  Clearfield, 
Clearfield  nnd  Latrohe.  nnd  Greennhurg  and  Westmoreland  rate 
groups,  to  various  plants  In  Catasauqua;  over  the  line  of  the  Penn- 
sylvania Railroad  Compiiny  to  ml  Carmel;  tbence  over  tlie  Leblgh 
Valley  Railroad  Company  to  Lizard  Creek  Junotlou;  and  thence 
over  tlie  line  of  tbe  Lehigh  and  New  England  Railroad  Company  to 
tbe  said  plants.  The  railroads  being  unable  to  agree  upon  tbe 
dlvixloQ  of  tbe  Joint  raite  (or  this  itransportatlon,  complaint  waa 
made  to  the  Con]miH»<1on,  and  at  tbe  hearing,  It  was  agreed  that  tbe 
matter  sbould  he  treated  as  though  tt  were  an  application,  on  the 
part  of  one  of  tbe  rallroadH  Interested,  for  an  order  making  division 
between  the  railroads  o(  these  through  routes.  The  Pennsylvania 
Railroad  Company  and  tlie  Ijehlgfa  Valley  Railroad  Company  con- 
tended that  the  Lebigh  and  New  England  Railroad  Company  should 
be  given  the  sum  of  thirty  cents  per  ton  as  Its  proportion  of  tbe 
through  rate,  while  the  laiit  named  company  contended  that  it  wai! 
entitled  to  forty-three  cents  per  ton. 
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Lehigh  Fire  Brick  Works,  et  al.,  va.  Pennaylvanla  Railroad  Company. 
After  bearing,  the  Coinmlsslon  dedded  that,  under  tbe  clrcum- 
staucen  III  the  caee,  the  Lehigh  und  New  EngUiud  Railroad  was 
eutltled  to  thirty-three  cents  per  ton  out  of  the  Joint  rates  fixed,  by 
the  Commission,  and  the  Peunsylvaula  Railroad  Company  and  the 
Lehlgli  Valley  Railroad  Company  were  entitled  to  the  balance  ot  said 
rates,  und  an  Order  was  so  made. 

Public  Service  Commission.    No.  344.  Complaint  Docket. 
Pknnvcacker,  Commissioner,  September  15,  1915. 

On  the  7th  of  May,  1915,  the  Public  Service  Commission 
made  an  order  in  the  above  case,  that  the  Pennsylvania  Rail- 
road Company,  the  Lehigh  Valley  Railroad  Company  and 
the  Lehi{!;h  and  New  England  Railroad  Company  establish 
a  through  route  for  the  transportation  of  coke  and  coal 
from  points  of  origin,  on  the  line  of  the  Pennsylvania  Rail- 
road Company,  in  the  Gallitzin,  I^trobe,  Connellsville, 
Clearfield,  Clearfield  and  Latrobe,  Greensburg  and  West- 
moreland rate  groups,  to  the  plants  of  the  Lehigh  Fire 
Brick  Works,  the  Bryden  Horse  Shoe  Company  and  the 
Crane  Iron  Works,  in  Catasanqua,  over  the  line  of  the 
Pennsylvania  Railroad  Company  to  Mt.  Carmel,  Pennsyl- 
vania; thence  over  the  line  of  the  Lehigh  Valley  Railroad 
Company  to  Lizard  Creek  Junction ;  and  thence  over  the 
line  of  the  Lehigh  and  New  England  Railroad  Company  to 
the  above  mentioned  plants.  It  further  ordered  the  Railroad 
Companies  to  establish  joint  rates  for  the  transportation  of 
coke  and  coal  over  the  said  route  as  follows: 

PER  TON— 
UPON  COKE.  2,000  lbs. 

From  Gallitzin,  Rate  Group, $1.65 

From  Latrobe,  Rate  Gronp, L85 

From  Connellsville,  Rate  Group,  2.05 

PER  TON— 
UPON  COAL.  2,240  lbs. 

From  Clearfield  and  Latrobe,  Rate  Group,     $1.75 

From  Greensburg,  Rate  Group, 1.85 

From  Westmoreland.  Rate  Group,   2.05 

In  compliance  with  this  order,  the  Respondent  railroads 
established  the  through  route  and  tiled  and  published 
tariffs  in  accordance  with  the  rates  so  determined.  The 
Pennsylvania  Railroad  Company,  together  with  the  Lehigh 
Valley  Railroad  Company  upon  the  one  hand  and  the  Le- 
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high  and  New  England  Railroad  Company  on  the  other, 
were  unable  to  agree  upon  a  proper  division  between  them 
of  these  joint  rates.  Thereupon  the  Pennsylvania  Railroad 
Company,  being  the  Company  upon  whose  line  the  traffic 
originated,  required  the  shippers  to  pay  the  freight  upon 
this  coke  and  coal  at  the  point  of  origin,  which  enabled  that 
company  to  secure  possession  of  the  moneys  to  be  divided. 
The  Complainants  claimed  that  this  requirement  was  a 
disadvantage  to  them  and  came  again  before  the  Commis- 
sion, asking  to  have  the  situation  corrected.  The  difficulty 
was  altogether  one  arising  out  of  the  relations  of  the  rail- 
roads. At  the  hearing,  July  20,  1915,  when  much  testimony 
was  taken,  it  was  agreed  by  the  counsel  for  the  Respondent 
railroads,  counsel  for  the  Complainants  not  objecting  and 
taking  part  in  the  examination  of  witnesses  and  arguments, 
that  the  matter  should  be  treated  as  though  it  were  an 
application  upon  the  part  of  one  of  the  railroads  interested 
to  the  Commission  for  an  order  making  a  division  between 
them  of  these  through  rates.  There  was  no  mention  raised  as 
to  the  amount  which  ought  to  be  awarded  to  the  Lehigh  Val- 
ley Railroad  Company,  and  so  far  as  the  arguments  and  the 
action  of  the  parties  indicate,  this  company  and  the  Penn- 
sylvania Railroad  Company  are  in  entire  accord.  They 
contend  that  the  Lehigh  and  New  England  Railroad  Com- 
pany ought  to  be  given  out  of  these  joint  rates  the  sum  of 
thirty  cents  per  ton.  The  Lehigh  and  New  England  Rail- 
road Company,  on  the  other  hand,  claims  that  it  is  entitled 
to  forty-three  cents  a  ton.  The  claim  of  the  latter  road  for 
forty-three  cents  a  ton  was  in  effect  based  upon  these  propo- 
sitions:— That  it  is  customary  among  railroads  to  give  to 
the  short  line  road  in  the  division  of  joint  rates  what  is 
technically  called  an  "arbitrary"  sum,  sufficient  to  compen- 
sate it  for  terminal  and  other  services;  that  a  year  ago  out 
of  a  rate  five  cents  a  ton  less  than  that  to  Catasauqua,  the 
Pennsylvania  Railroad  Company  agreed  to  give  to  the  Le- 
high and  New  England  for  transportation  upon  coke  and 
coal  from  Lizard  Creek  Junction  to  Palmerton,  a  distance 
of  five  and  eight-tenth  miles,  thirty-eight  cents  a  ton,  and 
that  the  Commission  having  ordered  five  cents  a  ton  at 
Catasauqua  because  of  the  additional  service  at  that  point, 
and  this  service  being  rendered  by  the  Lehigh  and  New 
England  Railroad  Company,  it  ought  to  have  this  additional 
sum,  in  all.  forty-three  cents.  The  General  Freight  Agent 
of  this  road,  when  on  the  stand,  frankly  conceded  that  the 
amount  of  the  claim  was  based  on  no  principle.     He  said. 
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"I  have  never  heard  of  any  set  rule  for  the  making  of 
divisions.  It  seems  to  be  a  sort  of  Baxter  Street  game — 
every  one  grabs  what  he  can."  The  trackage  of  the  Lehigh 
and  New  England  Railroad  Company  is  two  hundred  and 
ninety-seven  miles.  It  transports  this  coke  and  coal  a 
distance  variously  estimated  at  from  thirty-three  to  thirty- 
five  and  nine-tenths  miles.  It  is  true  that  an  allowance  not 
based  on  mileage  is  generally  allowed  for  shifting  service 
and  terminal  service,  especially  in  large  communities  where 
siich  service  is  expensive,  and  that  such  "arbitrary"  allow- 
ances have  been  approved  by  Courts  and  Commissions,  but 
it  may  well  be  doubted  whether  this  rule  has  application 
to  a  situation  like  the  present.  Can  a  railroad  two  hundred 
and  ninety-seven  miles  in  length,  and  extending  to  many 
localities,  be  technically  described  as  a  short  line? 

The  agreement  with  respect  to  the  division  of  rates  to 
Palmerton  has  been  explained  as  made  under  special  cir- 
cumstances looking  to  the  securing  of  a  large  amount  of 
business  under  competition.  In  any  event,  while  it  may  be 
upheld  as  binding  upon  the  parties  as  to  its  special  facts 
and  may  throw  light  upon  other  situations,  it  is  not  a  de- 
termining factor  with  respect  to  them.  The  Commisison  in 
its  decision  allowed  an  additional  amount  of  five  cents  a 
ton  because  between  Lizard  Creek  Junction  and  Catasauqua, 
a  third  carrier  was  engaged  and  an  additional  service  ren- 
dered, but  these  five  cents  were  in  no  way  specialized  or 
applied  to  any  particular  part  of  the  service  or  carrier,  but 
were  simply  an  increase  of  the  joint  rate  to  be  divided  upon 
some  correct  principle.  The  haul  of  the  Pennsylvania  Rail- 
road Company  and  the  Lehigh  Valley  Railroad  Company 
from  Latrobe  are  together  a  distance  of  two  hundred  and 
eighty-one  miles.  The  undisputed  testimony  was  that  the 
expense  of  gathering  the  coal  and  coke  for  transportation 
was  greater  than  the  terminal  expense  at  Catasauqua. 

The  General  Coal  Freight  Agents  of  the  Pennsylvania 
Railroad  Company  testified  that  there  were  four  recognized 
methods  among  railroad  corporations  for  the  division  of 
joint  rates: 

1.  By  agreement  or  what  is  designated  as  an 

arbitrary  division. 

2.  By  pro-rating  according  to  the  number  of 

miles  each  hauls  the  freight. 
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3.  liv  dividing  the  miles  of  the  entire  haul  into 

"blocks  of  10,  20,  30.  40,  or  50  miles,  and 
pro-rating  according  to  the  number  of  these 
blocks  covered  by  each  railroad. 

4.  By  first  allowing  ten  cents  a  ton  to  each  rail- 

road for  terminal  services  and  then  pro- 
rating the  balance  in  proportion  to  the 
mileage. 

All  of  the  last  three  have  for  their  foundation  the  basis 
of  the  miles  over  which  the  freight  is  transported.  It  is 
clear  that  this  must  be  the  basis,  modified  according  to  the 
requirements  and  special  facts  of  each  case,  for  any  equitable 
and  just  system  for  the  division  of  joint  rates. 

Calculated  according  to  the  terms  of  each  of  these  three 
methods,  the  allotment  to  the  Lehigh  and  New  England 
Railroad  Company  would  in  most  instances  be  below  thirty 
cents  a  ton,  and  the  highest  would  be  thirty  and  six-tenths 
cents  per  ton.  It  is  the  opinion  of  the  Commission  that 
this  sum  ought  to  be  slightly  increased  because  of  the  fact 
that  the  Lehigh  and  New  England  Railroad  Company  has 
the  shorter  haul  of  thirty-five  and  nine-tenths  miles,  and  the 
Pennsylvania  Railroad  Company  and  the  Lehigh  Valley 
Railroad  Company  the  longer  haul  of  two  hundred  and 
eighty  one  miles,  and  the  further  fact  that  agreements  be- 
tween them  have  heretofore  given  larger  sums.  Upon  each  ton 
of  coke  of  two  thousand  pounds  and  each  ton  of  coal  of  two 
thousand  two  hundred  and  forty  pounds  out  of  the  joint  rales 
heretofore  fixed  iiy  the  Commission,  the  Lehigh  and  New 
England  Railroad  Company  is  awarded  the  sum  of  thirty- 
three  cents,  and  the  balance  of  said  rates  is  awarded  to  the 
Pennsylvania  Railroad  Company  and  the  Lehigh  Valley 
Railroad  Company. 


This  matter  comes  before  the  Commission  on  the  question 
of  the  division  between  the  Respondent  railroad  companies 
of  the  through  rates  established  by  it,  under  its  order  bear- 
ing date  May  7,  1915,  and  having  been  duly  heard  and  sub- 
mitted by  the  parties  and  full  investigation  of  the  matters 
and  things  involved  having  been  had,  and  the  Commission 
having,  on  the  date  hereof,  made  and  filed  of  record  a  re- 
port containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part 
hereof: 
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Now,  to-wit,  September  15,  1915,  it  is  ordered:  That  the 
Lehigh  and  New  Eagland  Railroad  Company,  upon  each 
ton  of  coke  of  2,000  pounds  and  each  ton  of  coal  of  2,240 
pounds,  shall  receive  out  of  the  joint  rates  fixed  by  the 
Commission  under  its  Order  of  May  7,  1915,  the  sum  of 
thirty-three  cents,  and  the  Pennsylvania  Railroad  Com- 
pany and  the  Lehigh  Valley  Railroad  Company  shall  receive 
the  balance  of  said  rates. 


In  re  Applicj\tion  of  the  Baltimore  &  Philadelphia 
Railroad  Company  for  the  Approval  of  the  Con- 
struction OF  a  Grade  Crossing  on  Chester  &  Darby 
Turnpike,  Near  Eddystone. 

Railroads — Crossing  of  Public  Road  at  Grade. 

This  la  an  application  by  the  Railroad  Company  to  construct  a 
crowing  at  grade  over  tbe  Chester  and  Darby  Turnpike,  In  tiie  Bor- 
ough or  Eddystone,  In  order  to  grant  the  Railroad  Company  addi- 
ttonal  tacUltlea  for  the  transportation  o(  [relght  Into  the  Baldwin 
Locomotive  Works.  The  turnpike  deeired  to  be  crossed  is  {be  main 
artery  of  travel  by  highway  between  Philadelphia,  Chester,  WU- 
mingtoa  and  tbe  South,  and  Is  busy  wlUi  traffic  both  day  and  nlglit. 
A  protest  vas  Died  by  the  Borougli  of  Eddyatone  which  was  with- 
drawn after  the  CommisaloD  rendered  Its  decision,  and  while  con- 
Btderlng  tbe  application  for  rehearing, 

Heu>;  That  primarily  the  public  roads  are  for  tbe  use  of  the 
psople,  and  lliat  they  should  have  tree  and  unrestricted  use  of  said 
roads,  so  far  as  it  may  be  In  the  power  of  tbe  Commission  to  pro- 
vide it  The  (tilfting  movement  of  railroad  cars  across  such  a  public 
highway,  tends  In  a  great  measure  to  obstruct  and  Impede  tbe  free 
movement  of  vehicles  and  pedestrians  along  tbe  road.  While  it  is 
the  policy  of  tbe  Commission  to  encourage  Industrial  establlstaments 
ajid  to  grant  to  them  railroad  racilitles  necessary  to  the  proper  con- 
duct of  tbelr  business,  the  safety,  convenience  and  accommodation 
of  the  public  must  twDtrol.  Testimony  shows  that  the  Baldwin  Loco- 
motive Works  has  sufficieot  railroad  facilities,  and  the  duplication 
of  grade  crossings  witbln  a  tbonsand  feet  over  a  highly  traveled  road, 
and  apparently  for  the  mere  additional  convenience  of  the  ApplicaM, 
should  not  be  countenanced.    Application  Is  therefore  refused. 

Public  Service  Commission.  No.  178,  Application  Docket, 
1915. 
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Applicatioa  of  the  Baltunora  &  Philiddphii  Riilroail  Company. 
MoNAGHAN,  Commissioner,  October  20,  1915. 

On  June  28,  1915,  the  Baltimore  and  Philadelphia  Rail- 
road Company  filed  its  application  for  a  Certificate  of  Public 
Convenience  evidencing  the  approval  of  this  Commission 
for  the  proposed  crossing  at  grade  over  the  turnpike  of  the 
Chester  &  Darby  Telford  Road  Company  and  the  tracks 
of  the  Southern  Pennsylvania  Traction  Company,  in  the 
Borough  of  Eddystone,  Delaware  County. 

The  Applicant  is  a  railroad  company,  duly  incorporated 
under  the  general  railroad  laws  of  this  State,  and  owns  a 
standard  gauge  railroad  operated  as  part  of  the  system  of 
the.  Baltimore  &  Ohio  Railroad  Company,  beginning  in  the 
City  of  Philadelphia,  and  extending  South  and  into  Dela- 
ware County.  At  the  point  where  it  reaches  Crum  Creek 
its  lines  continue  eastward  along  the  northern  side  of  the 
creek,  crossing  at  grade  the  turnpike  above  mentioned,  and 
proceeding  still  along  said  creek,  reaches  a  point  where  it 
crosses  the  stream,  and  enters  the  land  occupied  by  the 
Baldwin  Locomotive  Works,  at  Eddystone. 

The  land  so  occupied  by  the  plant  of  the  Baldwin  Loco- 
motive Works  is  bounded  on  its  easterly  side  by  Crum 
Creek,  and  on  its  northerly  side  by  said  turnpike,  on  the 
westerly  side  by  an  unopened  street  known  as  Simpson 
Street,  and  on  the  southerly  side  by  the  right-of-way  and 
the  tracks  of  the'  Philadelphia,  Baltimore  &  Washington 
Railroad.  On  the  northern  portion  of  this  tract  and  at 
about  the  centre  thereof  is  built  a  large  erection  shop.  All 
the  railroad  tracks  within  the  plant  are  owned  and  operated 
by  the  Baldwin  Locomotive  Works,  and  the  Pennsylvania 
Railroad,  the  Philadelphia,  Baltimore  &  Washington  Rail- 
road, the  Philadelphia  &  Reading  Railway,  the  Baltimore  & 
Ohio  Railroad,  and  this  Applicant  has  access  to  the  erection 
shop  and  other  points  in  the  Baldwin  plant  by  their  con- 
nections from  the  southern  and  southeastern  boundaries,  of 
the  tract.  During  the  Spring  of  1915  the  erection  of  a  large 
building  covering  sixteen  acres  was  commenced,  and  its  con- 
struction still  continues,  a  short  distance  west  of  the  erection 
shop  referred  to,  and  about  600  feet  from  the  southerly  line 
of  the  turnpike.  The  object  of  the  proposed  crossing  at 
grade  is  to  afford  the  Applicant  a  ready  and  direct  delivery, 
by  a  branch  line  running  in  a  southeasterly  direction  from 
its  main  line  at  Woodlyn  Station,  across  land  owned  by  the 
Baltimore  &  Ohio  Railroad  Company,  thence  over  the  tracks 
of  the  Southern  Pennsylvania  Traction  Company  and  the 
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said  turnpike  into  the  land  of  the  Baldwin  Locomotive 
Works,  and  along  the  western  side  of  the  new  building  in 
course  of  erection. 

The  turnpike  of  the  Chester  &  Darby  Telford  Road  Com- 
pany is  an  old  road,  and  the  main  artery  of  travel  by  high- 
way between  Philadelphia,  Chester,  Wilmington,  and  the 
South.  It  is  a  toll-road,  and  it  is  conceded  by  the  Applicant 
that  thousands  of  vehicles,  including  numerous  automobiles 
and  automobile  trucks,  pass  weekly  over  this  turnpike  at 
the  point  of  the  proposed  crossing;  and  the  road,  it  is  ad- 
mitted, is  busy  with  traffic  both  day  and  night.  At  a  point 
about  968  feet  east  of  the  point  of  the  proposed  crossing  the 
Applicant  has  a  gradfe  crossing  over  the  turnpike,  to  which 
we  have  already  adverted. 

The  Turnpike  Company  and  the  Southern  Pennsylvania 
Traction  Company  have  entered  into  an  agreement  with 
the  Applicant  under  the  terms  of  which  they  consent  to 
the  proposed  grade  crossing,  but  the  Borough  of  Eddystone 
protested  to  the  issuance  of  a  Certificate  of  Public  Conve- 
nience, and  after  a  full  hearing,  the  application  for  the 
Certificate  was  refused.  After  the  entry  of  the  order  deny- 
ing the  Certificate  in  this  matter,  the  Borough  of  Eddystone 
withdrew  its  protest  and  requested  the  Commission  to  issue 
its  Certificate  of  Public  Convenience,  and  the  Applicant 
filed  a  petition  for  rehearing,  which  was  duly  argued  before 
the  Commission  on  October  7th.  1915,  Notwithstanding 
the  withdrawal  of  the  protest  of  the  Borough  of  Eddystone, 
it  is  our  duty  to  consider  the  interests  of  the  public  at 
large. 

The  Applicant  proposes  to  have  but  several  movements 
of  cars  across  the  highway  at  the  proposed  point  of  crossing 
each  day,  and  is  willing,  if  the  Commission  grant  a  Certifi- 
cate, to  safeguard  the  public  by  the  installation  of  derail- 
ment devices  and  such  other  means  as  the  Commission 
may  suggest  for  safeguarding  the  public  traveling  along 
the  highway.  Measures  of  this  character  do  afford  some 
protection,  but  there  remains  the  uncertainty  that  these 
devices  may.  at  the  moment  of  impending  disaster,  fail  to 
respond,  and  thus  result  in  death  and  injury  to  the  public 
passing  the  crossing.  Xothing  short  of  abolition  or  elimi- 
nation of  grade  crossings  will  prevent  serious  accidents. 

We  realize  that  there  may  be  frequent  and  perhaps  slow 
movement  over  this  proposed  crossing  by  the  cars  of  the 
Applicant ;  but  we  have  before  us  the  proposition  of  a  public 
highway,  heavily  traveled  by  an  electric  railway  and  motor 
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vehicles  running  at  high  speed,  with  human  beings  at  the 
wheel,  and  with  human  beings  at  the  throttle  of  the  locomo- 
tives crossing,  who  are  apt  to  err  at  the  critical  moment, 
and  thus  bring  disaster  to  the  occupants  of  the  vehicles  or 
to  the  cars.  Besides  the  danger  to  life  and  limb,  we  must 
also  bear  in  mind  that  those  public  roads,  such  as  the  turn- 
pike in  question,  are  primarily  for  the  use  of  the  people,  and 
■that  they  should  have  the  free  and  unrestricted  use  of  that 
public  ruad  so  far  as  it  may  be  in  the  power  of  the  Com- 
mission to  provide  it.  The  shifting  movement  of  railroad 
cars  across  such  a  public  highway  as  we  have  in  this  case 
will  necessarily  tend  in  great  measure  to  obstruct  and  im- 
pede the  free  movement  of  vehicles  and  pedestrians  along 
that  road.  It  must  also  be  remembered  that  the  highway 
across  which  these  tracks  are  proposed  to  be  constructed 
is  not  devoted  to  the  business  of  a  railroad,  nor  does  it  lie 
in  a  district  given  over,  either  entirely  or  largely,  to  in- 
dustrial establishments, — under  which  circumstances  the 
Commission  might  feel  justilied  in  granting  a  right  to  a 
crossing  at  grade  because  it  would  not  seriously  affect  the 
safety  or  convenience  of  the  traveling  public.  While  it  is 
the  policy  of  this  Commission  to  encourage  industrial  estab- 
lishments and  to  grant  to  them  railroad  facilities  necessary 
to  the  proper  conduct  of  their  business,  on  the  other  hand 
there  should  be  given  careful  consideration  to  the  safety, 
convenience  and  accommodation  of  the  public. 

In  the  case  before  us,  the  Baldwin  Locomotive  Works 
has  at  the  present  time  at  its  command,  in  its  plant  in  ques- 
tion at  Eddystone,  the  facilities  of  the  Pennsylvania  Rail- 
road, the  Philadelphia,  Baltimore  &  Washington  Railroad, 
the  Philadelphia  &  Reading  Railway,  and  the  Baltimore  & 
Ohio  Railroad,  and  of  the  Applicant  in  this  case,  each  of 
which  companies,  including  the  Applicant,  may  have  its 
cars  delivered  at  any  point  required  by  the  Baldwin  Loco- 
motive Works  in  its  said  plant,  including  delivery  at  the 
new  building  to  which  reference  has  already  been  made,  so 
that  the  proposition  before  us  is  the  request  by  the  Appli- 
cant for  an  additional  entrance  to  reach  a  certain  point  in 
the  plant  of  the  Baldwin  Locomotive  Works  by  another 
route,  which  point  it  can  and  does  reach,  by  the  lines  and 
tracks  crossing  at  grade  this  same  highway,  968  feet  distant. 
This  duplication  of  grade  crossings  within  1,CXX)  feet,  over 
a  highly  traveled  road,  and  apparently  for  the  mere  addir 
tionat  convenience  of  the  Applicant, — the  industrial  plant- 
being  already  amply  supplied  with  railroad  facilities,  should 
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not  be  countenanced.  We  do  not  deem  the  establishment 
of  this  proposed  grade  crossing  as  proper  or  necessary  for 
the  safety,  accommodation  or  convenience  of  the  public,  and 
believe  that  it  would  result  not  only  in  greater  danger  to 
life  and  limb  upon  this  highly  traveled  public  road,  but 
also  in  the  undvie  obstruction  thereof  to  the  detriment  of 
vehicular  and  pedestrian  traffic. 

An  order  will  therefore  be  entered  confirming  the  action 
and  order  of  the  Commission  in  refusing  a  Certificate  of 
Public  Convenience  for  the  reasons  set  forth  herein,  and 
dismissing  the  petition  of  the  Applicant  for  a  rehearing. 


This  matter  being  before  The  Public  Service  Commission 
of  the  Commonwealth  of  Pennsylvania  upon  a  petition  of 
the  Baltimore  &  Philadelphia  Railroad  Company  for  a  re- 
hearing on  its  application  for  the  approval  by  the  Commis- 
sion of  the  construction  of  the  grade  crossing  mentioned 
in  the  report  of  the  Commission,  and  having  been  duly 
submitted  by  the  Applicant,  and  full  investigation  of  the 
matters  and  things  involved  having  been  had,  and  the  Com- 
mission having  on  the  date  hereof  made  and  filed  of  record 
a  report  containing  its  findings  of  fact  and  conclusions 
thereon  relating  to  both  the  original  application  and  the  pe- 
tition for  rehearing,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof : 

Now,  to-wit,  October  20th,  1915,  it  is  ordered:  That  the 
action  of  the  Commission  refusing  its  approval  of  the  con- 
struction of  said  grade  crossing  be,  and  the  same  hereby 
is  confirmed,  and  the  petition  for  re-hearing  is  dismissed. 
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Petition  of  Citizens  of  the  Borough  op  Cassandra 
FOR  A  Supply  of  Water  Under  the  Act  of  Mav 
20,  1901. 

Water  Companies — Rigkt  to  Supply  Water  fn  Adjacent 
Municipality — Act  of  May  20,  IQOI. 

A  corpuratlou  chartered  to  supply  one  miuilclpa]  dIvlaloD  wkb 
water  canuot,  by  petition  under  the  Act  of  K&j  20,  1901,  P.  L. 
270,  secure  the  right  to  supply  water  to  the  whole  of  an  adjacent 
municipal   division. 

Attorney  General's  Department.  Opinion  to  Cyrus  E. 
Woods,  Secretary  of  the  Commonwealth, 

Hahgest,  Deputy  Attorney  General,  November  18,  1915. 

We  have  your  letter  of  recent  date,  addressed  to  the  At- 
torney General,  transmitting  a  petition  of  citizens  of  the 
Borough  of  Cassandra.  Cambria  County,  purporting  to  be 
iiled  under  the  Act  of  May  20,  1901,  P.  L.  270.  for  the  pur- 
pose of  securing  the  supply  of  water  from  the  Bonscreek 
Water  Company. 

As  I  understand  the  tacts  to  be,  the  Borough  of  Cass- 
andra was  originally  a  part  of  Washington  Township,  Cam- 
bria County,  and  its  present  borough  line  adjoins  the  Town- 
ship of  Portage.  The  Bonscreek  Water  Company  is  a  cor- 
poration of  the  State  of  Pennsylvania,  created  for  the  pur- 
pose of  supplying  water  to  the  people  in  the  Township  of 
Portage, 

The  Act  of  Assembly  under  which  this  petition  is  filed, 
provides : 

"That  any  company  heretofore  incorporated  or 
hereafter  to  be  incorporated  for  the  purpose  of 
supplying  water  to  the  public  in  any  town,  borough 
or  city,  may,  upon  written  request  of  the  owners 
of  a  majority  of  the  lots  of  land  in  any  tract  or  dis- 
trict adjacent  to  such  town,  borough  or  city,  have 
power  and  authority  to  extend  its  plant  or  works 
for  the  supply  of  water  into  such  tract  or  district, 
with  such  rights  and  subject  to  such  duties  within 
such  district  as  may  have  been  conferred  and  im- 
posed by  its  charter  within  the  town,  borough  and 
city  therein  designated." 
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The  petition  sets  out  that  the  petitioners  are  a  majority 
of  the  owners  of  lots  of  land  in  the  Borough  of  Cassandra, 
and  otherwise  complies  with  the  requirements  of  the  Act 
of  Assembly, 

But  does  this  Act  of  Assembly  apply  to  this  situation? 
In  Bly  V8.  White  Deer  Mountain  Water  Company,  197 
Pa.,  80,  it  is  held 

"Section  34  of  the  Act  of  April  29,  1874,  which 
grants  to  water  companies  the  power  to  supply 
water  in  'the  town,  borough,  city  or  district  where 
they  may  be  located,'  limits  the  authority  of  a  water 
company  to  the  municipal  or  quasi-municipal  divi- 
sion in  which  it  is  located.    Neither  the  power  of 
eminent  domain  granted  by  the  Act  of  1874,  nor 
any  other  provision  of  the  Act  of  1874,  nor  any 
provision  of  the  Acts  of  May  16,  1889,  and  July  2, 
1895,  give  to  water  companies  the  power  to  supply 
water  in   territory  adjacent   to   the   municipal   or 
quasi-municipal  division  in  which  they  are  located. 
A    provision    in    the    certificate    of    incorporation 
granting  power  to  supply  water  in  adjacent  terri- 
tory is  wholly  inoperative,  and  such  a  certificate 
should  not  have  been  approved  by  the  Governor. 
"As  a  water  company  has  no  right  to  supply 
water  in  territorj-  adjacent  to  the  place  in  which 
it  is  located,  it  has  no  authority  under  its  right  of 
eminent  domain  to  condemn  and  appropriate  waters 
for  such  purposes;  and  if  it  attempts  to  do  so,  a 
landowner  who  is  threatened  with   injury  has  a 
standing  under  the  Act  of  June  19,  1871,  P.  L.  1360, 
in  equity  for  an  injunction  to  restrain  such  act." 
It  is  true  that  the  Act  of  1901  was  passed  after  this  case 
was  decided,  but  it  is  apparent  that  the  Act  of  I90I  is  not 
intended  to  cover  a  case  of  a  corporation  chartered  to  supply 
one  municipal   division   securing,  merely  by  petition,   the 
right  to  supply  the  whole  of  another  municipal  division. 
The  language  of  the  Act  is  that  the  corporation  may  ex- 
tend its  lines  to  supply  a  "tract  or  district,"    This  does  not 
mean  another  municipality.     To  put  this  construction  on 
the  Act  would  be  to  authorize  the  corporation,  by  merely 
filing  a  petition,  to  do  that  which  it  cannot  secure  the  right 
to  do  by  an  original  charter,  that  is,  to  supply  two  municipal 
or  quasi-municipal  division.s. 

I  therefore  advise  you  that  the  right  of  Bonscreek  Water 
Company  to  supply  the  Borough  of  Cassandra  cannot  be 
secured  in  this  proceeding, 
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ATTORNEY    GENERAL'S    DEPARTMENT    AND   DAUPHIN 
COUNTT  COURTS 
ACTS  OF  ASSEMBLY  CONSTRUED. 

1854,  Feb.  18,    Pottsvllle  Water  Compaay.    153 

1871,  Jan.  2,   Act  Incorporating  City  of  HarrlBburg 155 

1887,   May   19.    CItII   Rights 40 

1891.   June  2.    Mine   InspectoiB 56 

1896,   May  22.   CapiUl  Park  Extension,    329 

1811.  May   18,    School   Code 81 

1911.  May  31.  State  Highway  Departmeot 607 

1911,  June  16.  Capitol  Part  Commlaeloii 32» 

1913,  June  27,  Tax  on  Anthractte  Coal 212 

1913.   July  7.   Motor  VehlrleB 393 

1913,  July  21,    Collateral   Inheritance  Tax 282 

1913,  July  24,   Non-Partlean  Ballot  Act 564 

1913,  July  36,  Public  Service  Coiamlesion 680 

1615,  June  18,   Non-Partlsan  Notnlnatlooe 519.  522,  635,  668 

ACTIONS, 

Fartiet.—CorUracU.     Commonwealth  Insurance  Ageocy  vs.  Op- 
pennan,  510. 
AFFIDAVIT  OF  DEFENSE. 

J.  Sujpcienci/. — LiabiUlv  of  aWbacriber  to  capital  itock  of  a  cor- 
poration.   Fanners'  Produce  Co.  va.  Look,  292, 

S.  BvBlciency.    Lilly  Lumber  Co.  vs.  Qettys,  349. 
ALDERMAN. 

See  Justice  of  the  Peace. 
APPEAL. 

Appeal  from  judgment  of  alderman. — Appeal  nunc  pro  tunc.    El- 
dridge  vs.  Kobr,  168. 
APPROPRIATieNS. 

Pavments. — Gontractg  of  Pablic  Service  Commiigton.     Attorney 
General'!!  decision,  533, 
AUTOMOBILES. 

Danger  Mgng. — Proper  autXorWei  to  erect.     Com.  vs.  Myton. 
393. 
BOROUGHS. 

1.  Danger  tigna. — Proper  authorities  to  erect.  Com.  va,  Myton, 
393. 

2.  Right  of  memberg  of  Council  who  are  stockhoJdera  of  Cor- 
porationa  to  role  on  gue»tion»  affecting  such  corporations.— Dis- 
contintiancf:  of  proceedings  for  the  purchase  of  plant  of  ioater  com- 
pany.   Lykeiis  vs.  Lykens  Water  Co.,  574, 

BUILDING  AND  IX)AN  ASSOCIA-nONS. 

Full  paid  and  inntatlment  stock.     Attorney  General's  decUlon, 
612. 
CAPITOL  PARK  EXTENSION. 

Sale  of  real  estate  therein.     Young's  Estate,  329. 
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CAPITAL  STOCK. 

;.  Boretn  on  rapilal  gtovk  of  foreion  corporationt.  Com,  vs. 
Imperial  Window  Glass  Co..  149. 

2.  .Bonus  on  ciipital  ttock  of  foreign  corporation.  Com,  vs.  Weet 
Penn  Steel  Co..  345. 

5.  Bonus  un  increase  of.  Com.  vs.  Srhuylkill  Valley  Traction 
Co..  572. 

i.  Exemption  of  manufacluring  corporationt  from  tax  on.  Com. 
vs.  John  T.  Dyer  Quarry  Co..  133. 

.5.  Mamtfacttiring  corporationt. — Tnx  on  capital  ttock. — Exemp- 
tioti  from  taxation.    Com.  vb.  West  In  gho  use  Air  Brake  Co..  174. 

6.  Manufacturing  corporation  taxation  when  idle.  Com.  vs. 
AJ-tooiia  Poundri'  4  Machine  Co..  B69. 

7.  Tax  on  capital  stock  of  manafacluring  corporation.  Com.  vs. 
BeiletoDte  Lime  Co. .   139. 

8.  Tax  on  capital  ttock  of  cold  ttorage  companiet.  Com.  vs. 
Industrial  Cold  Storage  and  Warehouse  Co.,  143. 

9.  Tax  on.— Valuation.     Com.  tb.  GImbel  Brothers.   386. 
CITIES. 

Cities  of  the  third  clatt, — License  taxes. — Insurance.  Com.  vs. 
Bushnell.   287. 

2.  Lfeense  tax  on  trades  and  occupations.    Harrleburg  vs.  Dare. 
291. 
COAL. 

Taxation  of.    Com,  vs.  Alden  Coal  Co..  212. 
COLLATERAL  INHEHITANCE  TAX. 

Compensation  Of  register  of  itillt. — Expenses  of  collection  of  tax, 
Powell  vs.  Sheelian.  28S. 
CONSTABLES. 

1.  Danger  signs,  erection  of.  By  conttable.  Com.  vs.  Myton, 
393. 

2.  Fees,    Charters  vs.  Dauphin  County.  53. 
CONSTITUTIONAL  lAW. 

1.  Act  of  May  19,  1SS7  is  conatitutional.    Com.  vs.  George.  40. 

2.  Act  of  Jvne  27,  11*13  constitutional.  Com.  vs.  Alden  Coal  Co., 
212. 

3.  ConttituHonalitg  of  statutes. — Presumption  in  favor  of  stat- 
utes,   Fisher  vs.  Public  Service  Commission,  580.     ' 

i.  Section  5.  of  the  Act  of  Jan.  i,  197/,  it  unconstitutional.— Title 
of  Acts  of  Assemblj/. — Title  of  supplementarii  act'.     Com.  vs.  Hoft- 
man.  et  al,  156. 
CONTRACTS. 

Parties. — Actions.     Cf>mmoiin-efllth  Insurance  Agency  vs.  Opper- 
man,  510. 
CORPORATIONS. 

(.  BofUis  on  increaic  of  capital  stork.  Com.  vs.  Schuylkill  Valley 
Traction  Co.,  572. 

J.  Employer"'  Mutual  Liability  Insurance  Associations. — Ao 
kntiulprigment  of  articlen  of  nssociatiitn.  Attorney  General's  decision, 
582. 

.1.  Foreign  corporations. — Bon-u"  on  capital  stock  employed  in 
Pennsylvania.    Com.  ve.  ImperlaJ  Window  Qlaas  Co..  149. 

i-  Foreign  corporations. — Doing  bvineis  in  Pennsylvania. — Tax 
on  corporate  indebtedne^n.  Com.  \?.  Wllkes-Barre  and  Hazleton  R. 
B.  Co..  Ifi9. 
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5.  Foreign  corprirations.—Bonus  on  capital  »tock.  Com.  vs.  West 
P^DD  Steel  Co.,  345. 

6.  Liability  r/f  gubfcnber  to  vapital  stock. — HSixrejlreaentaliotit. 
Farmera'  Produce  Co.  vs.  Look,  292. 

7.  Local  taxation.    Tracy  vs.  Harrleburg,  1. 

».  Uanufaeturing  corporationa. — Cruthinif  itone. —Exempt ion 
from  taTtiion.    Com.  vs.  John  T.  Dyer  Quarry  Co.,  133. 

.9.  Manufacturino. — Cntahing  ttone. — Taxation.  Com.  vs.  Belle- 
[onte  Lime  Co.,  139. 

10.  Manujacturtno. — Cold  storage  companies.  Com.  vs.  Induatrlal 
Cold  Storage  and  Warehouse  Co..  143. 

11.  Uanutacturing. — Tax  on  capital  atoclc.  Com.  vs.  Willlamsport 
Rail  Co.,  189. 

It.  Maimfacturing  rorporationg. — Taxation  when  idle.  Com.  va. 
Altooua  FouDdry  and  Machine  Co.,  669. 

1.1.  Service  of  Proceyn.  Joseph  Mllleisen'a  Sons  va,  C.  V.  R.  R. 
Co.,  167. 

1 ',.  Service  of  procesi:    Schlldt  vs.  Valley  Railways,  335. 

13.  Settlement  of  accounta  due  the  Commontveatth. — Credit  for 
over-paymenta.    Com.  vn.  American  Lime  and  Stone  Co.,  160. 

le.  Taxation.    Com.  vs.  Pottsville  Water  Co.,  163. 

77.  Tax  on  capital  stock. — Manufacturing  corporationn. — Exemp- 
tion from  taxation.    Com.  vs.  Westlngbouse  Air  Brake  Co.,  174. 

13.  Tax  on  capital  stock.— Value  of  capital  atock. — Intereat.    Com. 
vs.  Olmbel  Brothers,  385. 
COSTS. 

Exception  to  taxation  of  coats. — Vnueccanary  witneaaea.    District 
Attorney  o(  Dauphin  County,  Contested  election,  295. 
COURT. 

Terinx  of. — Firat  day  of  term. — Judgment  of  non  proa.  Salspaugb 
vs.  Llnthli'um,  130. 
COURTS. 

Power  of,   to  review  actlona  of   boards  acting  under  atatuie. 
Mattben'S  vs.  Roderick,  66. 
CRIMINAL  LAW. 

"Witncsaes. — Commitment  to  priaon  in  default  of  bail  to  appear 
and    ieatitv    on    the    part    of    the    Commonu>ealth. — Compenaation. 
Kramfert  va.  Dauphin  County,  352. 
DECEDENTS'  ESTATES. 

1.  Partition. — Private  aalea. — Real  catate  within  Capitol  Park 
Extension.    Young's  Estate,  329. 

2.  Wills.— Rule  in  Shellv's  caae.    First,  ot  al,  vs.  Runkle,  355. 
DIVORCE. 

See  Hushand  and  Wife. 
DOG  LICENSES. 

Tags. — Crawfora.  county.     Attorney  General's  decision,  63J. 
ELECTIONS. 

Cunteaiii.— Petitions.    District  Attorney  of  Dauphin  County,  Con- 
tested Election,  296. 
EQUITY. 

;.  Appeal. — Supersedeas.    Matthews  vs.  Roderick,  392. 

2.  Preliminary   injunetion.     Fisher   vs.   Public   Service  Commis- 
sion, 680. 
EVIDENCE. 

"Wills. — Undue  influence. — Burden  of  proof.    Adams's  Elstate,  379. 
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FOREIGN  CORPORATIONS. 

See  Corporations. 
GAME  LAWS. 

Discharge  nf  prwoncrs  sertteticed  foT  aefanlt  of  paj/ment  of  flnef. 
Attorney  General's  decision,  468. 
HIGHWAYS. 

;.  Co»t  of  iinprovement  and  viaintenance. — Collection  of  amount 
due  Commonirealth  by  mutUcipaUtie*.    Com.  vs.  Toung,  507. 

2.  State-aid  highways, — Bemoval  of  pipeii  of  toater  companlet. 
Attorney  Geiieral'H  decisloii,  526. 
HUSBAND  AND  WIFE. 

J.  Articlei  of  teparation. — Maintenance.     Com.  vs.  Boescb,  418. 

2.  Divorce. — Notice  Of  time  and  place  of  hearing. — Deiertion. 
Brajkovlc  vs.  Brajkovic,  567. 
INSURANCE. 

1.  Employerg-  Mutual  Liabtlil]/  Association. — Acknowledgment 
of  articlei  of  aitodation.     Aftorney  GeDeral'R  decision,  582, 

2.  License  tax  in  cities  of  the  third  class.    Com.  vs.  BuahneU,  287, 
$.  Life     Insurance. — Special     charters. — Reorganieation      after 

sheriff's  sale.     Attorney  General's  decision,  515. 

i.  Life  Insurance  Companiei. — Tax  on  gross  premium*.  Com.  vs. 
Metropolitan  Life  InH.  Co.,  276. 

'i.  Life  Iniitrance  Companies. — Tax  on  gross  receipt*.    Com.  vs. 
Penii  Mutual  Ins.  Co.,  206. 
INTERNAL  REVENUE  TAX. 

Spe  Taxation. 
JUDGMENT 

/.  Amendment  of  record  of  judgment  entered  upon  altered  con- 
fession of  judgment.     Patton  vh.  Reldinger,  294. 

2.  Judgment  for  want  of  appearance. — Rule  to  strike  off.  Rlne- 
hart  VB.  Bayles  et  al,  129. 

S.  Striking  off  satinfaction.—Shcritrs  sales. — DIstriliKtion.    Jobn- 
soii  vs.  Johnson,  337. 
JUSTICE  OF  THE  PEACE. 

1.  Appeal  from  judgment  of  alderman. — Appeal  nunc  pro  tunc. 
Eldrldge  vs.  Kohr,  158. 

2.  Summons. — Appenrance. — Exceptions  to  record. — Juri.idiction. 
Wet  vs.  Mattts,  360. 

LICENSE  TAXES. 

/.  InKurance  agents.    Com.  vs.  Bushnell,  287. 

2.  Tradi'n  and  occupations,  license  tax  on.    Harrisburg  vs.  Dare, 
291. 
MANUFACTURING  CORPORATIONS. 

See  Corporations. 
MINES  AND  MINING. 

Mine  foremen  and  assistant  foremen. — Power  nf  Murfs  to  re- 
view acliun  of  examining  board  under  Act  of  June  2.  18SI.     Matthews 
vfi.  Roderick,  56. 
NEGLIGENCE. 

J.  Contributory  negligence. — Avtomol>iles. — Passing  street  car 
on  side  on  wft/cfl  passengers  were  alighting.  Matciiett  vs.  Kasson, 
141. 

2.  Failure  of  driver  of  autnmohile  stalled  on  street  raiticav 
tracks  to  signal  to  car. — Contributory  negligence.  Smead  vs.  Central 
Pa.  Traction  Co.,  131. 
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/,  Non-parlisan  uominatione. — Sole  nominee.    Attorney  General'e 
decision,  519. 

3,  Non-partUan  nominatioM. — Sole  nominee.    Attorney  General's 
decision,  522. 

3.  3olc  nomination  when  two  or  more  like  oJKres  are  to  be  filled. 
Huselton  vs.  Woods,  536. 

-}.  Sole  nomination.    Rosslter  vs.  Woods,  564. 

5.  Sole  nomination.    Drake  vs.  Woods,  558. 
PLACES  OF  PUBLIC  AMUSEMENT. 

Discrimination  on  account  of  race  or  color.     Com.  vs.  George, 
40. 
POWER  OF  ATTORNEY. 

Service  on  attorney  as  agent.    Lacbey  vs.  Loh,  332. 
PRACTICE. 

Appearance. — Rule  to  »trilce  of  iuAgmertt.    Rinehart  vs.  Barlea, 
et  a1,  129. 
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1.  Service  on   corporation.     Joseph  MUIeleen's  Sons  vs.   C.   V. 
R.  R.  Co.,  167. 

2.  Service. — Service  on  tigent.~-Pov>er  of  attorney.    Lachey  vs. 
Lob,  332. 

5.  Service  on  corporation.    Schlldt  vh.  Valley  Railways,  83E. 
PUBLIC  SCHOOLS. 

Indebtedness  of  school  digtrict.    Attorney  Oeneral's  decision,  81. 
PUBLIC  SBRVICB  COMPANIES. 

Right  of  companies  organized  prior  to  July  28,  1913  to  enter  upon 
territory  Included  in  their  charters.    Public  UtJIltfes  Co.  vs.  Lelilsb 
Navigation  Electric  Co.,  146. 
PUBLIC  SERVICE  COMMISSION. 

/.  JuriHdirtion  an  to  companies  organised  prior  to  July  2fi,  I91S. 
Public  UtUMles  Co.  VB.  Lehigh  Navigation  Electric  Co.,  146. 

2.  Payment  of  contracts  of.    Attorney  General's  declcdon,  533. 

S.  T'llldity  of  act  cslabUihing  tlte  Commission.    Fisher  vs.  Pub- 
lic Service  Coram  Irs!  on,  680. 
RACE  OR  COI^R. 

Discrimination  in  .seating  persons  in  places  of  pvblir  amusement. 
Com.  vs.  George,  40. 
REGISTER  OF  WILI.,S. 

Collection  of  collateral  Inlieritanee  tax. — Bxpenset  of  collection. 
Powell  vs.  Sheehan,  28S, 
SHERIFrS  INTERPLEADER. 

Rule  for  issue. — Answer.    Brown  vs.  Cohen  et  al.  586. 
SHERIFF'S  SALES. 

Distribution  of  proceeds.     Johnson  vs.  Johnson,  337, 
STATE  CONSTABULARY. 

Certificate  in  ease  of  arrest.    Attorney  General's  decision,  528. 
STATUTES,  CONSTRUCTION. 

J.  Repeal  of  statutes. — License  taxes  in  cities  of  the  third  class. 
Com.  YS.  Busbnell,  287. 

2.  Title  of  acts  of  Assembly. — Title  of  supplementary  acts.  Com. 
VB.  Hoffman,  et  al,  165. 

3.  Title  of  Acts. — Local  or  special  acts. — Taxation.     Com.   vs. 
Alden  Coal  Co.,  212. 
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Failure  of  driver  of  automo'bUe  »t<Uied  on  tracks  to  iigttal  to 
car. — Neoligence.    Smead  vs.  Central  Pa.  TracHon  Co..  131. 
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J.  Coal,  taxation.    Com.  vs.  Alden  Coal  Co.,  212. 

S.  Cold  storage  companies.  Com.  vs.  Industrial  Cold  Storage  and 
Warehouse  Co.,  143. 

3.  Corporations.    Com.  vs.  Pottsvllle  Water  Co,,  153. 

i-  ■Corporationx. — Credit  for  overpaym.ent  of  taxes.  Com.  tb. 
Amerlran  Lime  and  Stone  Co.,  160. 

5.  Corporofton*.  tax  on  capital  stoclc. — Valuation.  Com.  vs. 
Gimbe]  Brothers,  3S5. 

6.  Dog  taxes  in  Crawford  county.  Attorney  General's  decision, 
531. 

7.  Exemption  of  manufacturing  corjiorations. — Crushing  uton^. 
Com.  vs.  John  T.  Dyer  Quarry  Co.,  133. 

8.  Exemption  of  manufacturing  corporations.  -  Cora.  vs.  Belle- 
fonte  Lime  Co.,  139. 

9.  Federal  internal  revenue  tax.- — Taxation  of  instrumentalities 
of  the  Btate  Government.    Attorney  General's  declBlou,  21. 

10.  Federal  internal  revenue  tax. — Certificates  issued  hv  insurance 
department.    Attorney  General's  decision,  26. 

IJ.  Life  insurance  companies. — Tax  on  grosx  receipts.  Com.  vs. 
Penn  Mut.  Life  Ins.  Co.,  206. 

15.  Local  taxation  of  public  service  corporations.  Tracy  vs.  Harrta- 

13.  Manufacturing  corporations.— Tax  on  capital  Stock.  Com.  vs. 
WUIiamsiport  Rail  Co.,  1S9. 

I',.  Tax  on  capital  stock. — Exemption.  Com.  vs.  Westlngtonse 
Air  Brake  Co..  174. 
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Com.  v.o.  Altoona  Foundry  and  Machine  Co.,  5S9. 

16.  Tax  on  corporate  indebtedncHS  of  corporations.  Com.  vs. 
Wllkes-Barre  &  Hazleton  B.  R.  Co..  169. 

}7.   Tax  on  gross  premiums  of  life  insurance   companies.     Com. 
vs.  Metropolitan  Life  Ins.  Co.,  276. 
TRADE  NAMES. 

Similarity  of  advertisements  of  manufactured  products. — Mislead- 
ing advcrtisements.^Injunction.    Brinser  vs.  Brlnser.  et  al.  37. 
WATEm  COMPANIES. 

/.  Purchase  of  plant  Ity  borough.  Lyhens  vs.  Lykens  Water  Co., 
574. 

2,  Removal  of  pipes  from  State-aid  highicavs.     Attorney  Gen- 
eral's decision,  526. 
WILLS. 

1.  Rule  in  ShcUy's  case.    First  et  al.  vs.  Runkle.  355. 

2.  Testamentary  capacity.— Undue  influence.  Adams's  Estate, 
379. 

WITNESSES. 

1.  Commitment  to  prison  in  default  of  bail  to  appear  and  testify 
on  the  part  of  the  Commonu>eaUh. — Compensation.  Kramfert  vs. 
Dauphin  Co.,  352. 

2.  Unnecessary  tpitnesses.  District  Attorney  of  Dauphin  County, 
Contested  election,  295. 
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PUBLIC  SERVICE  COMMISSION. 
BOROUGHS, 

1.  Acgtiiniiion  and  Congtrwtion  of  water  synlem.  Application 
of  Gallltzin,  122. 

S.  Congtruction  of  plant  to  /wmieft  electricity  to  borovgh. — Con- 
struction or  aCQUigition  of  plant  to  furnifth  electricity  to  the  public. — 
Contracts. — Approval.  White  Oak  Light  Heat  £  Power  Co.  vs.  Ben- 
son, 610. 

3.  Congtruction  of  water  plant  bv-  Allegheny  Valley  Water  Co. 
VB.  Tarentum,  252. 

i-  COTttractg. — Terms.  Approval  of  Contract  between  Glrard 
Water  Co.  and  Glrardvllle,  637. 

5.  Ordinanceg  pag»ed  prior  to  July  26,  1913.  Application  of 
Raystown  Water  Co.,  198. 

a.  Ordinancen. —  Contracts. —  Electric  Light  Companies. — Entry 
upon  streets  of  borough.  Petition  of  Lehigh  Navigation  Electric  Co., 
306. 

r,  Poircr  of  borough  to  operate  electric  light  plant.    Petition  of 
Gettysburg.  33. 
CONSTITUTIONAL  LAW. 

Conxtilutionality  of  Public  Service  Company  Lata.    Petition  of 
Wllliamsport,  430. 
CORPORATIONS. 

/.  Approval  of  Incorporation.  Appltcatlcu  of  Mldvalley  Power 
Co..  S21. 

2.  Charters. — Amendment  by  •Commission.  Application  of  Potato 
Creek  Gas  Co..  237. 

ELECTRIC  LIGHT  COMPANIES. 

i.  Competition. — Merger. — Jurisdiction  of  Commission.  Petition 
of  Avoca,  301. 

?,  Competition.— Certificate  of  Public  Convenience.  Petition  of 
East  End  Electric  Light.  Heat  A  Power  Co..  et  al.  371. 

H.  Competition.     Petition  of  Jenkins  Towiiahip,  447. 

i.  Contract  Kith  borough.  White  Oak  Light,  Heat  A  Power  Co. 
vs.  Benson,  610. 

.1.  Entry  upon  streets  of  borough. — Contracts.  Petition  Of  Lehigh 
Navigation  Electric  Co.,  306. 

G.  Extension  of  lines.  Bixler,  et  al,  vs.  United  Electric  Co.  of 
Lemoyne.  411. 

7,  Ejrtension  of  gervice.     Sisk  vs.  Ablngtoii  Electric  Co.,  550. 

S.  Ratca.—Poicer  service.     Elliott,  et  al,  vs.  Big  Spring  Electric 
Co..  341. 
GAS  COMPANIES. 

1.  Natural  and  artificial  gig  eompanieg. — Competition. — Bor- 
oughs.—Ordinanren.    Application  of  People*  Natural  Gas  Co..  262. 

S.  Merger. — Competition.     Application  of  East  Penn  Gas  Light 
Co.,  et  al,  459. 
HIGHWAYS. 

1.-  Crossings  by  facilities  other  than  public  .tervice  companies. 
Application  of  Reiohley  Brothers  4  Co.,  618. 

2.  Crossing  of.  by  railroad,  at  grade.  Application  of  Baltimore 
tc  Philadelphia  R.  R.  Co.,  616. 

3.  Orade  crossing  of  railroads.    Crossing  of  P.  R.  R.  et  al,  454. 
INCLINEn  PLANE  COMPANIES. 

Rates. — Discrimination. — "Up"  and  "doicn"  trips.  Geer  vs. 
Cambria  Inclined  Plane  Co.,  183. 
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MUNICIPAL  CONTRACTS, 

Legality. — Power    of   ComtnUnion. — Congtitutionalily    of    Fuhlic 
Service  Company  Lair.     Petition  of  WllIlamBport,  430. 
PUBLIC   SERVICE  COMMISSION. 

I.  Jurindiction. — Borough  ordinanve^  patted  prior  to  July  i6, 
ISIS.    Application  ol  Raystown  Water  Co.,  198. 

S.  Juriadiction.  Delaware.  Lackawanna  ft  Western  R.  R.  Co., 
Grade  Croaaings,  239. 

3.  Jurisdiction. — Orade  cro»sing*.  Application  of  Concord 
Townataip,  243. 

i-  Jurisdiction.  Delaware  River  Steel  Co.  vs.  P.  R.  R.  Co.,  et  al, 
542. 

5.  Juritdiction.  Babbltrt  vs.  Albion  Electric  Light  ft  Power  Co., 
et  al,  640. 

6.  Jurttdiclion.  Luke  Transit  Co.  vs.  Lehigh  Valley  R.  R.  Co., 
602. 

7.  JuriKdicUoH,  Application  of  Western  N.  Y.  ft  Penna.  Rj.  Co., 
et  al,  627. 

8.  Merger  of  corporation). — Juritdiction  of  Commi»tion.  Petition 
of  Avoca,  301. 

ii.  Foirrm  of  Commiaxion. — Municipal  conti-actg. — Judicial  guei- 
tioiin.—CiingtilutiOHaliti/  of  Public  Service  Companu  Imw.  Petition 
of  Willlamsport.  430. 

10.  Power  of  Commission  to  delermine  wliellier  rallroadii  are 
parallel  and  competing.  Petitiou  of  Lake  Shore  ft  MlcUgan  South- 
ern Ry.  Co,,  et  ol.  461. 

;/.  Practice. — Kehearing.  Busluess  Men's  Association  v«.  P.  R. 
R.  Co.,  370. 

12.  Street  railicayt. — Jurisdiction  of  Commission.     Scranton  vs. 
Scranton  Ry.  Co.,  374. 
PUBLIC   SERVICE  COMPANIES. 

1.  Companies  other  than  ru\lroad». — Posting  tariffs  and  notices. 
Tariff  Circular  No.  4,  489. 

2.  Croxslng  of  facilitics.—Departuri-  from  conditions  Of  certifi- 
cate. Citizens'  Electric  Illumiuatiug  Co.  vs.  Couaumers  Electric  Co., 
91. 

3.  Discounts  for  prompt  payment  of  bills. — Penalties  for  delayed 
payment. — Xotice  of  discounts  anil  pai/menls.  Admin Ist rat Ive  Rul- 
ing No.  6,  94, 

.}.  Form  of  Certificates  of  Kotiftcation.  Order  of  Commiaaion, 
416, 

J.  Manner  in  which  notice  of  rulings,  etc.,  may  be  sent  to  patrons. 
General  Order  No,  12,  77. 

6.  Kegulation  of  the  crossing  of  facilities.     Proceeding  under 
General  Order  No.  H,  417. 
PUBLIC  SERVICE  COMPANY  LAW, 

Constitutionaiity.     Petilion  of  Wiillamsport,  4i30. 
RAILROADS. 

/.  Abolitiiin  of  grade  crossings. — Jurisdiction. — Damages.  Dela- 
ware, Lackawanna  A  Western  R.  R.  Co..  Grade  Crjisslngs,  239. 

2.  Aftolition  of  grade  crossings.— Damnge".  Application  of  Dela- 
ware, Lackawanna  and  Western  R.  R.  Co..  266. 

3.  Crossing  of  'public  road  at  grade.  Application  of  Baltimore  ft 
Philadelphia  R.  R.  Co.,  646. 

4.  Demurrage.     Pittsburg  Plate  Glass  Co.  vs.  P.  R.  R.  -Co.,  396. 

5.  Demurrage.     Pittsburg  Plate  Glass  Co.  vs.  P.  R.  R.  Co.,  401. 


^yGoo'^lc 


igis  DAUPHIN  COUNTY  REPORTS  ii 

Index. 

6.  Demurrage.    Crucible  Steel  Co.  vs.  P,  R.  R.  Co.,  «1. 

7.  Discontinuance  of  service.    Brandt  vs.  Leas  et  al,  119. 

8.  Division  of  Joint  rates.  LebJgh  Fire  Brick  Works,  et  al.  va.  P. 
R.  R.  Co.,  640. 

9.  Extension  of  line.  Application  of  Reading,  BIrdsboro  and 
Pottstown  R.  R.  Co.,  358. 

JO.  Facilities. — Stations.  State  Hospital  of  Coaldale  vs.  Eastern 
Penna.  Ry.  Co.,  563. 

31.  Grade  crossingn. — Municipal  conacpt.  Petition  of  Cornwall 
and  Lebanon  R.  R.  Co.,  90. 

32.  Grade  crof^fings.—JuriaaicliOtt  of  Commission.  Application  of 
Concord  TownSliIp,  243. 

33.  Grade  crossings.     Crossing  of  P.  R.  R.  et  al,  454. 

34-  Grade  crossings. — Relocation  and  change  of  grade.  Applica- 
tion of  Western  N.  Y.  4  Penua.  Ry.  Co.  et  al,  627. 

35.  Merger. — Indebtedness. — Parallel  and  competing  linen. — 
Power  of  Commission.  Petition  of  Lake  Shore  A  Michigan  Southern 
Ry.  Co.,  et  al,  461. 

36.  One-way  pofsenger  tickets,  valid  in  either  direction.  Admin- 
istrative Ruling  No.  9,  441: 

37.  One-xony  passenger  ticlceta  valid  in  either  direction.  Order, 
461. 

/^.  One-way  passenger  tickets.  In  re  Administrative  Ruling,  No. 
9,  606. 

i.'i.  Overhead  crossings. — Cost  Of  construction.  Petition  of 
Wilkes-Barre,  61. 

20.  Passenger  service. — Adequacy  of  facilities.  Davis,  et  al,  va. 
N.  C.  R.  R.  Co.,  269. 

23.  Passenger  train  nervice.    Hurst  vs.  Erie  R.  R.  Co.,  428. 

22.  Passenger  train  service.  Strayhom,  et  al,  va,  Pblladelpbla 
&  Reading  R.  R.  Co.,  470. 

23.  Piisnenocr  service.    Stevens  vs.  N.  Y.  Central  R.  R.  Co.,  484. 
3}.  Passenger  service.    Residents  of  Mount  Alton  vs.  Erie  R.  R. 

Co.,  547. 

2J.  Passenger  service.    Mill  Village  va.  Erie  R.  R.  Co.,  660. 

26.  PoKting  of  tariffs  and  notices.    Tariff  Circular  No,  3.  486. 

27.  Rates. — Competition.  BIrdsboro  Stone  Co.  vs.  Philadelphia 
A  Rending  R.  R.  Co.,  69. 

2f<.  Rates.  .Tones  et  al,  vs.  Delaware,  Lackawanna  and  Western 
R.  R.  Co.,  225. 

2.1.  Rates.  Dexter  Portland  Cement  Co.  vs.  Lehigh  Valley  R,  R. 
Co..  229. 

SO.  RaleK.—Rcparatiiin  for  unreasimatle  charges.  Penna.  Para- 
flne  Works,  et  al,  vs.  P.  R.  R.  Co.,  247, 

S3.  Rates. — Reasonableness.— Burden  of  proof.  West  Va,  Pulp 
A  Paper  Co.  vs.  P.  R,  R,  Co.,  312. 

32.  Rates.— Rehearing.  Business  Men's  Association  et  al,  vs.  P. 
R.  R,  Co.,  et  al,  360, 

35.  Rates. — DIscTimination.  Adrian  Furnace  Co.  vs.  P.  R.  R.  Co., 
405, 

S}.  Rates. — Competition.  Clydesdale  St«ne  Co.  vs.  B.  A  O.  R.  R. 
Co.,   502. 

S5.  Rates. — Hearing. — Modification  of  orders  of  Commission. 
Pittsburgh  Steel  Co.  vs.  P.  R.  R.  Co,  et  al,  691, 

36.  Rates. — Discrimination.    Oak  Extract  Co.  vs.  P.  R,  R,  Co.,  S94, 

37.  Rates.— Reparation  for  excessive  rates.  Pittsburgh  Steel  Co, 
Ts,  Pittsburgh  A  I-ake  Erie  R.  R.  Co.  et  al,  599. 
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■tS.  Rolen. — Jteparfttion.—Juriiidictioii  of  Oommiggiati.  L-ake 
Transit  Co.  vs.  I>ehigh  Valley  R.  R.  Co.,  602. 

30.  Sale  of  commutation  and  term  tiekett  before  the  date  of  the 
lititial  trip.     Administrative  Rullog  No.  7,  261. 

iO.  Sidingg.— Removal  of.    Kitt  MlUlng  Co.  va.  P.  R.  R.  Co.,  597. 

41.  station  Facilities.  Long,  et  al,  vb.  PhlladeliAla  A  Reading 
R,  R.  Co.,  498. 

45.  Tariffs. — Reasonableness. — Diicrimination.  Busloei^  Men's 
Aasoclatlou,  et  al,  vs.  P.  R.  R.  Co.,  et  al,  95, 

iS.  Through  rates  nnrf  joint  rates.  Lelilgb  Fire  Brlek  WorkB 
vs.  P.  R.  R.  Co.,  ot  al,  420. 

4-i.  Transportatiiiji  of  anthraeitc  co/iL—Ratfi.  Philadelphia  vs. 
Fhlladelpliin  &  Reading  R.  R.  Co.  ft  al.  3. 

,fS.  Waiting  room  facilities.  State  Hospital  ot  Coaldale  v«.  East- 
em  Pa.  Ry.  Co.,  440. 

46.  Wilhdrairol  of   trains. — Agreements.— Public   demand.     BubI- 
ness  Men'K  Association  va.  Plilladelplila  £  Reading  R.  R.  Co.,  233. 
RAILWAY  COMPANIES. 

J.  Speed. — Dangerous  curves. — Fenders.  Appleton  vs.  Carlisle 
and  Mt.  Holly  Ry,  Co..  493. 

2.  Trarhs. — Service. — Di  scrim  inn  (ion.     McGoiiegal  va.  C.  V,  Ry. 
Co,,  606, 
STREET  RAILWAYS, 

J.  Con.-lruriion  of  trucks  on  streets  of  borough.— Effect  of  action 
Of  borough  authorities.  Petition  of  Phoeiilxvllle,  Valley  Porge  and 
StraHdrd  Electric  Ry.  Co.,  30. 

2.  Extension  of  lines. — Jurisdiction  of  Commixgion.  Scranton 
vs.  Scmnton  Ry.  Co,.  3T4, 

3.  Right'  of  icny.^Cimtracts  as  to  operation  of  cars,  Crowley, 
et  nl,  vs.  Buffalo  and  Lake  Erie  Traction  Co.,  499, 

,}.  Transfers.    Tv,enty-seveiith  Ward  Progress-lve  Club  vs,  Pitts- 
burg Ry,  Co,,  272. 
TELEGRAPH  AND  TELEPHOXE  COMPANIES, 

J.  Frtinthixe  ordinani'es. — Approval  of  C<imnii.''Sion.  Slate 
Belt  Telephone  Co.  vs.  Blue  Mountain  Telephone  Co..  110. 

2.  Connections. — Dim-rlminnli'in.  Blalrsville  Telephone  Co,  vs. 
Johnstown  Telephone  Co.,  et  al,  477. 

3,  Rates. — Discrimination.  Norwich  Telephone  Co,  vs.  Bell 
Telephone  Co.,  124. 

,}.  Rates. — Discrimination.      Lvkens    Valley    Coal    Co.    vs.    Bell 
Telephone  Co.,  192. 
TRACKLESS  TROLLEY, 

'Use  of  hJphiai'is   bii.     Application  ot  Pevklomen  Electric  Tran- 
sit Co.,  78. 
WATER  COMPANIES. 

/,  Adequacy  of  supply.— Facilities.  Schuylkill  Haven  vs.  Schuyl- 
kill Haven  Gas  A  Water  Co,,  273. 

2.  Contract  irith  borough.  Approval  of  Contract  of  GIrard 
Water  Co.  with  Girardvllle,  637. 

3.  Rates..— Valuation  of  plnnt.—Prnlc<-tion  of  source  of  supply.^ 
Service.     Mehurd  vs.  New  Wilmington  Water  Supply  Co.,  46, 

,}.  Rates. — Boroughs.— Con'truclion  of  wnirr  plant.  Allegheny 
Valley  Water  Co.  vs.  Tnrentum,  252. 

,T,  Rates.— Installation  of  meters.  Mansfield  State  Normal 
School  VH,  Mansfield  Water  Co.,  266. 

ft.  Rale— Contracts  for  indeterminate  period.  Mount  Union  vs. 
Mount   Union  Water  Co,,   318, 
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